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ERRATA. 

In  the  3d  to  the  last  line  in  the  3d  headnote,  in  the  case  of 
Broton  V.  Fowler,  on  page  310,  for  "§  897,"  read  l89Ji. 

In  the  1st  line  of  the  3d  headnote,  in  the  case  of  HooA  v.  South- 
em  Railtoay  Co,,  on  page  374.  for  "bill"  read  appeal 

In  the  last  line  of  the  1st  headnote  in  the  case  o.  Collier  v,  Car- 
lisle, page  47S,  for  **planV'  read  plainant,  so  as  to  make  the  word 
read  cowrplainant  instead  of  ^*complanV* 

In  the  5th  line  of  the  4th  headnote,  in  the  case  of  Southern  Car 
d  Foundry  Co.  v.  State,  page  634,  for  "8  2142."  read  W122. 
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CASES 


IN   THE 


Supreme  Court  of  Alabama 


NOVEMBER  TERM,  1901. 


Jacobi  !;•  The  State. 

Indictment  for  Assault  with  Intent  to  Rape. 

Evidence;  when  secondary  evidence  of  testimony  of  absent  wit- 
ness admissible. — When  a  witness  has  removed  from  the  State 
permanently  or  for  an  indefinite  time,  his  testimony  on  any 
former  trial  of  the  defendant  for  the  same  otfense  may  be 
given  in  evidence  against  the  defei^dant  on  any  subsequent 
trial. 

Same;  sam^;  case  at  har.-^n  a  trial  under  ^  indictment  for 
an  I  assault  with  intent  to  rape,  it  was  shown  that  uppn  a 
former  trial  of  the  defendant  for  the  sax^io  ofifenee  there 
was  a  mistrial;  that  the  woman  alleged  to  have  been  as- 
saulted was  present  and  testified  on  the  former  trial;    but 

'  that  she  was  not  present  at  the  second  trial.  The  ret^urn  of 
the  officer  on  the  subpoena  issued  for  the  woman  assaulted 
showed  that  she  could  not  be  found  in  the  county  of  her 
former  residence,  which  was  the  only  residence  there  was 
any  evidence  tending  to  show  she  ever  had  in  the 
State.  It  was  shown  that  she  was  not  married,  and  had  al« 
ways  resided  with  her  mother.  A  brother  of  said  witness 
testified  that  l^is  mother's  home,  where  his  sister  lived,  had 
been  broken  up  after  the  first  trial  of  the  defendant,  and 
his  mother  had  moved  to  Georgia,  and  that  his  sister  had 
also  gone  to  Georgia,  and  that  a  short  time  before  the  pres- 
ent trial,  he  had  received  a  letter  from  his  sister  which  was 
written  by  her  in  Georgia,  where  she  had  been  after  the 
removal  from  this  State.  Her  brother  further  testified  that 
after  the  former  trial  she  stated  that  she  would  "rather  die 
than  go  back  to  another  trial  and  go  through  the  same  or- 
deal." Held:  That  such  evidence  showed  with  requisite 
clearness  that  said  witness  was  permanently  or  ijndefinitely 
absent  from  the   State  at  the  time  of  the   trial,  and  that 
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[Jacobi  V.  The  State.] 

Becondary  eyidence  of  her  testimony  on  the  former  trial  was 
admissible. 

3.  Same;  admissibility  of  evidence. — In  such  a  case,  a  statement 

by  the  woman  assaulted,  after  the  former  trial,  that  she 
"had  rather  die  than  go  back  to  another  trial  and  go  through 
the  same  ordeal,"  is  admissible  in  evidence  in  connection 
with  the  inquiry  as  to  whether  or  not  her  absence  from  the 
second  trial  was    of    a    permanent    or     indefinite    nature. 

4.  Assault  with  intent  to  rape;  charge  io  the  jury. — On     a    trial 

under  an  indictment  for  an  assault  with  intent  to  rape,  a 
charge  is  not  improperly  given  at  the  request  of  the  State, 
which  requires  the  Jury  to  l)elieve  certain  facts  which  the 
State's  evidence  tended  to  show  beyond  a  reasonable  doubt, 
and  then  directs  the  jury  that  they  are  authorized  to  look 
at  these  facts,  "if  they  be  facts,"  in  connection  with  all  the 
other  evidence  In  the  case,  in  determining  whether  or  not 
the  defendant  assaulted  the  person  named  in  the  indictment, 
and  if  he  did  so  assault  heri  whether  or  not  at  that  time  he 
had  the  intent  to  have  sexual  Intercourse  with  her  against 
,  her  will  and  by  force,  if  necessary  to  accomplish  his  purpose, 

and  then  directs  the  jury  that  if  they  are  satiflfled  beyond 
a  reasonable  doubt  that  the  defendant  had  assaulted  said 
person,  and  had  at  the  time  such  intent,  he  would  be  guilty 
of  an  assault  with  intent  to  ravish. 

5.  Same;  same.'-On  a  trial  under  an  indictment  tor  an  assault 

with  intent  to  forcibly  ravish,  a  charge  which  instructs  the 
3ury  tfhat  "any  touching  by  one  person  of  tne  person  of  an- 
other in  rudeness  or  aoiger  Is  an  assault  and  battery,  and 
every  assault  and  battery  includes  an  assault,"  Is  free  from 
error  and  properly  given     at    the     request    of    the     State. 

6.  Same;  general  a;ffirmaiive  change, — On  a  trial  under  an  indict- 

ment tor  an  assault  forcibly  to  ravish,  where  there  was  evi- 
dence introduced  tending  to  support  every  material  allega- 
tion of  the  indictment,  the  general  affirmative  charge  re- 
quested by  the  defendant  is  properly  refused. 

7.  Same;  charge  to  the  jury. — On  a  trial  under  an  indictment  for 

an  assault  with  intent  to  forcibly  ravish,  a  charge  is  erroneous 
and  properly  refused  which  instructs  the  jury  that  "in  a 
charge  to  commit  rape,  the  evidence,  to  be  sumcient  to  Jus- 
tify conviction,  must  show  such  acts  and  conduct  on  the 
part  of  the  defendant,  that  there  is  no  reasonable  doubt  of 
his  intention  to  gratify  his  lustful  desire,  nothwithstanding 
any  resistance  on  the  part  of  the  female,"  such  instruction 
assuming  that  the  charge  contained  in  the  indictment 
against  the  defendant  was  rape. 
Vol.  133. 
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8.  Same;  same. — In  such  a  case,  the  court  properly  refused  the 

following  charge  requested  by  the  defendant:     "Before  the 

Jury  can  find  the  defendant   guilty  of  an  assault 

to  ravish  in  this  case,  the  jury  must  believe  from  the  evi- 
dence, beyond  all  reasonable  doubt  that  it  was  the  purpose 
of  the  defendant  to  fully  accomplish  his  purpose  in  such  a 
manner  and  by  such  means  that,  if  accomplished,  it  would 
be  rape;  that  is,  there  must  be  an  intent  to  use  force,  terror, 
intimidation  and  the  like,  necessary  to  accomplish  the  pur- 
pose;" such  charge  having  omitted  an  important  word  and 
also  being  unsound,  in  that  it  was  not  essential  to  the  crime 
of  an  assaiilt  with  intent  to  ravish  that  the  perpetrator 
should  have  the  intent  that  his  accomplished  purpose  should 
be  rape. 

9.  Same;  sam^. — In   such  a  case  the  following  charge  requested 

by  the  defendant  was  properly  refused:  "The  court  charges 
the  jury  that  the  State  is  required  to  show  by  evidence,  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty,  the  exist- 
ence of  every  fact  necessary  to  establish  the  guilt  of  the  de- 
fendant before  he  can  be  convicted.  If  from  all  the  evidence 
to  be  proved";    said   charge  being   incomplete   on   its   face, 

10.  Ahsiruct  charges  are  properly  refused. 

Appeal  from  the  City  Court  of  Montgomery, 

Tried  before  the  Hon.  William  H.  Thomas. 

The  appellant  in  this  ease,  Sanford  Jacobi,  was  in- 
dieted  and  tried  for  an  aasault  upon  J-izzie  Parker, 
"a  woman,  with  the  intent  forcibly  to  ravish  her, 
against  the  peace  and  dignity  of  the  State  of  Alabama  ;'• 
was  convicted  of  the  offense  charged  in  the  indictment, 
and  wntenced  to  the  penitentiary  for  twenty  years. 

The  appeal  in  this  case  is  taken  from  a  judgment 
rendered  on  the  sec^ond  trial.  The  first  trial  resulted 
in  a  mistrial.  At  the  first  torial  Lizzie  Parker,  the  per- 
son assaulted,  was  present  and  testified  as  a  witness. 
Lizzie  Parker  was  not  present  at  the  second  trial,  but 
secondary  evidence  was  introduced  as  ^>  what  she  tes- 
tified upon  the  first  ti'ial.  The  defendant  objected  to 
the  introduction  of  this  evidence,  and  separately  ex- 
cepted to  the  court's  overruing  each  of  liis  objections. 
The  facts  relating  to  the  introduction  of  the  secondary 
evidence  are  sufficiently  shown  in  the  opinion. 

The  evidence  for  the  State  tended  to  show  that  Miss 
Lizzie  Parker  arrived  in  Montgomery  at  night  from 
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Butler  county,  where  she  had  been  visiting;  that  she 
was  on  her  way  to  Clanton,  in  Chilton  county,  where 
she  resided  with  her  mother;  that  the  train  on  which 
she  came  to  Montgomery  did  not  make  connection 
with  the  train  going  to  Clanton  and  that  it  was  neces- 
sary for  her  to  remain  in  Montgomery  over  night;  that 
she  had  some  relatives  living  in  Montgomery  land  that 
while  talking  to  a  transfer  man  about  going  to  the 
house  of  her  relatives  her  conversation  was  overheard 
by  the  defendant;  that  the  defendant  stat(>d  to  her  that 
he  knew  her  relatives  and  where  they  lived,  and,  after 
some  conversation,  induced  her  to  let  him  go  mth  her 
to  the  place  of  business  of  her  said  relative ;  that  after 
going  to  the  place  of  business,  the  defendant  and  Miss 
Parker  walked  to  the  principal  street  in  Montgomery 
where  he  secui*ed  a  hack;  that  defendant  gave  in- 
structions to  the  hackman  to  take  him  and  Miss  Par- 
*ker  to  an  assignation  house;  that  upon  arriving  at 
said  house  he  went  in  the  room  with  Miss  Parker  and 
attempted  forcibly  to  ravish  Miss  Parker,  and  that 
while  so  attempting  two.  policemen  came  to  the  door  of 
the  room  where  the  defendant  and  Miss  Parker  were. 

The  theory  of  the  defendant  TV-as  that  there  was  no 
attempt  forcibly  to  ravish  Miss  Parker,  but  that  what 
was  done  by  the  defendant  was  the  outgrowth  of  passion 
and  was  not  seriously  objected  to  by  the  prosecutrix. 

Upon  the  introduction  of  all  the  evidence  the  court, 
at  the  request  of  the  State,  gave  to  the  jury  two  writ- 
ten charges.  The  second  of  these  charges  is  copied  in 
tlie  opinion.  The  first  charge  was  as  follows;  (1.) 
"If  the  jury  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  in  this  county  and  within  three 
years  before  the  finding  of  this  indictment,  the  defend- 
ant, by  a  false  representation  of  the  character  of  the 
house,  induced  Miss  Parker  to  go.  with  him  to  an  assig- 
nation house,  that,  arriving  there,  he  locked  the  door 
of  the  room,  took  off  his  coat  and  put  his  arm  around 
her  and  asked  her  to  have  sexual  intercourse  with  him ; 
that  she  refused  and  moved  her  seat;  that  he  followed 
her  to  the  bed  Avhen  she  sat  down  upon  the  side  thereof, 
if  she  did  so  sit,  and  again  put  his  arm  around  her. 
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forced  her  down  upon  the  bed  and  threw  his  leg  over 
her,  at  the  same  time  having  his  pants,  unbuttoned 
and  exposing  that  part  of  his  person,  and  that  while  in 
said  room  said  Ja-cobi  told  her  that  she  had  to  stay 
with  Tiim ;  that  afterwards  she  got  away  from  the  bed 
and  started  across  the  floor,  he  again  caught  hold  of 
her  and  was  holding  her  when  there  was  a  knock  upon 
the  door,  and  thto  he  released  her,  and  started  to  put- 
ting on  his  clothing,  the  jury  are  authorized  to  look 
at  these  facts,  if  they  be  facts,  in  connection  with  all 
the  other  evidence  in  the  case  in  determining  whether 
or  not  the  defendant  assaulted  Miss  Lizzie  Parker,  and 
if  he  did  so  assault  her,  whether  or  not  at  the  time 
of  such  assault  he  had  the  intent  to  have  sexual  inter- 
course with  her  against  her  will  and  by  force,  if  neces- 
sary to  accomplish  his  purpose,  and  if  the  jury  are  sat- 
isfied beyond  a  reasonable  doubt  that  defendant  did 
assault  Miss  Lizzie  Parker  and  had  at  thie  time  such 
intent  he  would  be  guilty  of  an  assault  with  the  in- 
tent to  ravish,  and  the  jury  should  so  find."  To  the 
giving  of  this  charge  the  defendant  separately  ex- 
cepted. The  defendant  also  separately  excepted  to  the 
court's  refusal  to  give  the  following  charge  requested 
by  him :  "If  the  jury  believe  the  evidence  in  this  case, 
they  must  find  the  defendant  not  guilty  of  the  charge 
of  an  assault  with  the  intent  to  ravish,  as  charged  in 
the  indictment." 

The  defendant  also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  charges  requested 
by  him:  (1.)  "In  a  charge  to  commit  rape,  the  evi- 
dence, to  be  sufficient  to  justify  conviction,  must  show 
such  acts  and  conduct  on  the  part  of  the  defendant 
that  there  is  no  reasonable  doubt  of  his  intention  to 
gratify  his  lustful  desire,  notwithstanding  any  resist- 
ance on  the  part  of  the  female."     (2.)     "Before  the. 

jury  can  find  the  defendant  of  an  assault 

to  ravish  in  this  case,  the  jury  must  believe  from  the 
evidence,  beyond  all  reasonable  doubt,  that  it  was  the. 
purpose  of  the  defendant  to  fully  accomplish  his  pur- 
pose in  such  a  manner  and  by  such  means  that,  if 
accomplished,  it  would  be  rape;  that  is,  there  must  be 
an  intent  to  use  force,   terror,  intimidation  and   the 
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like,  necessary  to  accomplish  the  purpose.'^  (3.)  "The 
court  charges  the  jury  that  the  State  is  required  to 
*show  by  evidence,  beyond  a  reasonable  doubt  and  to  a 
moral  certainty,  the  existence  of  every  fact  neceseary 
to  establish  the  guilt  of  the  defendant  before  lie  can 
be  (onvicted.  If  from  all  the  evidence  to  be  provad." 
( -1. )  "If  the  jury  believe  from  the  evidence  that  there 
was  anything  in  the  conduct  of  Miss  iParfeer  which  im- 
pliedly gave  her  consent  to  the  defendant  to  put  his 
arms  around  her,  and  take  liberties  with  her,  and  he 
did  not  put  his  hands  upon  her  in  a  rude  or  angry 
manner,  but  under  the  mistaken  belief  that  she  con- 
sented thereto,  then,  upon  this  state  of  facts  without 
more  the  defendant  would  not  be  guilty  of  an  assault, 
or  an  assault  and  battery." 

J.  M.  Chilton  and  Henry  Lajsabus,  A.  A.  Wiley  and 
John  W.  A.  Sanfobd,  Jr.,  for  appellant. — The  admis- 
sion of  such  statements  and  declarations,  under  the 
circumstances  disclosed  by  the  record  in  this  case,  with- 
out any  attempt  to  make  proof  of  the  fact  (if  it  were 
a  fact)  that  the  prosecuting  witness,  under  the  di- 
rection or  influence  of  the  accused,  was  removed  from 
the  juTisdiction  'of  the  court,  denied  to  him  not  only 
the  protection  accorded  by  the  fundamental  law  of  the 
State  when  it  vouchsafed,  in  it«  Bill  of  Rights,  to 
every  citizen  charged  before  its  courts  with  offenses, 
that  "in  all  criminal  prosecutions  the  accused  has  the 
right  to  be  confronted  by  the  witnesses  against  him," 
but  it  violates  those  substantial  and  fundamental 
rights  of  every  American  citizen,  who  enjoys,  as  his 
birthright  and  by  right  of  inheritance,  the  protection 
accorded  him  by  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  and  would  have  the 
effect,  if  countenanced  by  the  judicial  department  of 
the  government,  of  depriving  him  of  his  liberty  wdthout 
due  process  of  law. — Holden  v.  Hardy,  169  U.  S.  387; 
Hurtado  i\  California,  110  U.  S.  516;  Lmve  v,  Kansas^ 
163  U.  S.  85;  Ciml  Rights  Case.  100  U.  S.  11;  United 
States  V,  Cruikshank,  92  U.  S.  542;  Virginia  v.  Rives, 
100  U.  S.  313 ;  Ew  parte  Virginia,  100  U.  S.  339. 
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The  right  of  the  accused  in  all  criminal  proceedings 
to  be  confronted  with  the  Tvdtnesees  against  him,  as 
ascertained  by  the  common  law  and  imperishably  em- 
bodied in  the  Bill  of  Rights  of  Magna  Charta,  trans- 
mitted to  and  inherited  by  the  American  citizen  under 
the  protective  provisions  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  which  forbids 
its  denial,  has  been  generally  recognized  in  this  coun- 
try. That  there  has  been  legislation  in  some  of  the 
States  which,  outside  and  beyond  the  exceptions  which 
we  have  discussed,  have  authorized  the  admission 'of 
secondary  proof  because  of  the  absence  of  the  witnesses 
previously  examined,  from  the  jurisdiction,  or  from 
other  causes  stated  in  the  statutes;  and  some  jurispru- 
dence independent  of  statute,  which  added  another  ex- 
ception to  the  general  rules  prevailing  at  the  common 
law%  and  which  limitations  alone  qualified  the  substan- 
tial and  fundamental  right  of  the  accused  to  confron- 
tation with  the  witnesses  against  him — is  a  fact^  how- 
ever reluctantly  the  admission  is  made,  that  we  con- 
cede to  be  true.  But,  whether  it  be  legislation  or  judi- 
cial decision,  either  or  both  are  open  to  the  charge  that 
they  operate  an  infraction  of  that  substantial  and  fun- 
damental right  guaranteed  to  all  freemen,  and,  under 
the  test  of  judicial  analysis,  measured  by  3Iagna  Charta 
and  the  Constitution  of  the  United  States,  must  fall  un- 
der the  ban  of  unconstitutional  legislation,  and,  as  to 
judicial  decisions,  prove  obnoxious  to  the  fundamental 
principles  of  republican  institutions  and  free  govern- 
ment.— ^Wharton  on  Criminal  Evidence,  §  229;  Taylor 
on  Evidence,  §  474;  Cooley's  Constitutional  Limita- 
tions, 387;  Mattox  v.  United  States,  156  U.  S.  240; 
Case  of  Sir  John  Fenicick,  13  Howell's  State  Trials, 
537,  579,  ct  seq.;  Kirby  v.  United  States,  174  U.  S.  60; 
Murray  r.  Louisiana,  163  U.  S.  101 ;  Reynolds  v.  United 
States]  98  U.  S.  145. 

There  was  not  a  sufficient  predicate  laid  in  this  case 
for  the  introduction  of  secondaTy  evidence.  It  was  not 
sufficiently  shown  that  the  witness  Lizzie  Parker  was 
permanently  or  indefinitely  absent  from  the  State. 
Harris  v.  State,  73  Ala.  495*^;  Mitchell  i\  State,  114  Ala. 
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1;  Floyd  v.  State,  82  Ala,  22  \  Lowe  v.  State,  86  Ala. 
49;  Thompson  v.  State,  106  Ala.  67;  Percjj  v.  State,  125 
Ala.  52;  Dennis  v.  State,  118  Ala,  72. 

Chas.  G.  Brown,  Attorney-Creneral,  for  the  State. 

McCLELLAN,  C.  J. — Upon  a  full  aud  exhaustive 
con^deration  of  the  question  on  principle  and  author- 
ity, this  court  in  IJOice  r.  Sta^te^  ruled  that  "the  testi- 
mony of  a  witness  on  a  former  trial  or  prosecution  of 
the  defendant,  for  the  same  offense,  is  admissible  as  ev- 
idence against  him  on  a  second  trial,  if  the  witness  is 
)[>evon<l  the  jurisdiction  of  the  court,  whether  he  has 
removed  from  the  State  permanently  or  for  an  in- 
definite time;"  or,  to  ^tate  the  ruling  perhaps  more 
aircurately,  that  when  the  witness  has  removed  from  the 
State  permanently  or  for  an  indefinite  .time,  \tis  testi- 
mony on  any  former  trial  of  the  defendant  for  the  same 
offense  may  be  given  in  evidence  against  the  defendant 
on  any  subsequent  trial. — 86  Ala.  47.  This  decision  has 
been  often  followed  and  reaffirmed  by  this  court.  We 
are  entirely  satisfied  of  its  soundness;  and  we  now 
again  follow  and  reaffirm  it. 

Whether  the  predicate  for  the  introduction  of  sec- 
ondary evidence  reproducing  the  t^estimony  of  Miss 
Parker  on  the  former  trial  was  sufficiently  and  properly 
laid  on  the  last  trial,  is  another  important  question  foT 
adjudication  on  this  appeal.  Of  course  the  burden  was 
upon  the  prosecution  to  show  to  the  reasonable  satis- 
faction of  tiie  trial  judge  that  the  witness  had  left  and 
was  out  of  the  State  at  the  time  of  the  trial,  and  that 
her  absence  was  of  a  permanent  or  indefinite  nature. 
On  tliis  matter  evidence  was  adduced  before  the  judge 
of  the  <?ity  court  that  process  to  secure  the  witness' 
attendance  had  been  sent  to  the  counties  of  Chilton, 
Jefferson  and  Butler.  Chilton  was  the  county  of  the 
witness'  last  known  residence  in  this  State.  The  process 
was  returned  from  that  county  "not  found."  It  does 
not  appear  in  the  evidence  why  process  was  sent  to  the 
county  of  Jeffei-son.  It,  too,  was  returned  "not  found." 
It  appeared  that  the  witness  had    at  some   indefinite 
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time  in  the  past  taught  school  in  Butler  county,  that 
after  this,  she  returned  there  in  the  summer  of  1900 
on  a  visit,  and  that  she  was  returning  from  that  visit 
to  her  home  in  Chilton  county  when  the  assault  was 
committed  on  her  by  the  defendant.    This  writ  to  But- 
ler county  had  not  been  returned.     The  further  evi- 
dence adduced  by  the  State  tending  to  prove  that  the 
witness. was  permanently  or    indefinitely    beyond    the 
jurisdiction  of  the  court  was  the  testimony  of  C.  E. 
Thomas,  as  follows:  "That  he  is  a  half  brother  of  Miss 
Lizzie  Parker   [the  absent  witness]   of  Clanton,  Ala- 
bama*; that  he  resides  in  Birmingham,  Alabama,  and 
has  been  residing  and  was  so  residing  there  on  the  23rd 
day  of  June,  1900   [the  date  of  the  offense] ;  that  he 
had  not  resided  with  his  mother  and  sister  for  the  past 
five  or  six  years;  that  on  or  about  the  23rd  day  of 
June,  1900  his  mother,  who  was  then  residing  in  Clan- 
ton  [Chilton  county],  became  quite  ill,  and  wired  for 
witness  to  come  to  her  bedside ;  she  also  summoned  his 
sister,  Mies  Lizzie  Parker,  who  wa^  on  a  visit  to  rela- 
tives at  Chapman  in  Butler  county,  and  that  she  ar- 
rived at  Clanton  on  Sunday,  the  24th  day  of  June,  1900 ; 
that  his  sister  said  nothing  to  him  a^  to  what  occuiTed 
between  her  and  Sanford  Ja<X)bi  in  Montgomery  on  the 
previous  night,  and  that  he  knew  nothing  of  it  until 
he  saw  and  read  a  publication  thereof  in   the  Mont- 
gomery Advertiser  on  Tuesday    morning,    June    26th, 
1900;  that  he  then  mentioned  the  matter  to  his  sister, 
and  she  said  "^he  was  sorry  any    publicity    had    been 
given   to  th:*  matter  as  it  would  tend  to  injure  her; 
that  Miss  Lizzie  Parker  was  about,  twenty- three  years 
old  in  June,  1900,  and  lived  with  her  mother  in  Clan- 
ton, Alabama,  and  that  she  had  no  other  home  than 
with  her  mother,  and  that  her  mother  had  no  other  home 
in  June,  1900;  that  his  mother  is  a  widow;  that  some- 
time  in  the  month  of  January,  1901,  his  mother  broke 
up  her  home  in  Alabama,  and  sold  her  house  and  lot  and 
sold  off  all  her  household  goods,  except  a  little  furni- 
ture w'hi^h  has  not  yet  been  sold,  broke  up  housekeep- 
ing and  went  to  Georgia;  that  his  sister,  I^izzie  Parker, 
had  gone  to  Georgia  before  her,  about  the  .1st  of  Jan- 
uary, 1901;  that  he  had  received  a  letter  from  his  sis- 
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tei',  Lizzie,  whieli  he  knew  to  be  in  her  handwriting, 
about  two  weeks  before  the  date  of  this  trial  [August 
5,  1901],  from  Buena  Vista,  Georgia,  the  envelope  con- 
taining said  letter  being  postmarked  Buena  Vista,  Ga., 
that  his  sister  ie  an  unmarried  woman  and  has  no  home 
other  than  that  of  her  mother;  that  witness  at  the  time 
she  left  Alabama,  did  not  say  anything  about  a  ehange 
of  domicile,  or  about  leaving  the  State  permanently, 
or  about  acquiring  a  residence  elsewhere  than  in  Ala- 
bama; (that  \\itnegis  did  not  know  when  his  sister  would 
return  to  Alabama,  if  at  all,  and  that  he  knew  nothing 
whatever  about  her  intentions  upon  this  subject';  that 
his  sister,  Miss  Lizzie  Parker,  had  testified  as  a  witness 
for  the  State  at  the  October  term,  1900,  on  the  trial  of 
the  case  of  the  State  against  Sanford  Jacobi  under  this 
indietment,  and  that  said  trial  resulted  in  a  mistrial, 
and  that  shortly  after  the  former  trial,  which  occurred 
in  November,  1900,  he  had  a  conversation  with  his 
sister,  Lizzie  Parker,  in  reference  to  said  trial,  in  which 
she  stated :  ^I  had  rather  die  than  to  eome  back  to  an- 
other trial  and  go  through  the  same  ordeal.' "  On  the 
cross-examination  of  the  witness  Thomas,  in  answer  to 
a  question  propounded  by  defendant,  as  follows:  "Are 
you  able  to  state  whether  or  not  your  sister's  stay  in 
Georgia  is  indefinite,"  the  witness  said  he  could  not. 
In  answer  to  another  question  propounded  by  defend- 
ant, witness  said  he  "was  not  able  to  state  whether  or 
not  his  sister,  Lizzie  Parker,  was  in  the  State  of  Ala- 
bama at  this  time  or  not,  nor  was  he  able  to  say 
whether  or  not  she  had  been  continuously  absent  from 
the  State  of  Alabama  from  the  time  she  left  Clanton  in 
Januairy,  1901,  up  to  the  time  witness  i^eceived  said 
letter  from  some  point  in  Georgia,  the  envelope  of  which 
was  postmarked  'Buena  Vista,  Ga.,'  as  he  had  before 
testified." 

The  absem'e  of  a  witness  from  the  State  may,  for 
the  purpose  under  diseu^on,  be  shown  in  two  ways. 
It  may  be  made  to  appear  by  evidence  of  a  proper  and 
fruitless  search  for  him  in  every  county  in  w^hich  there 
is  any  apparent  likelihood  of  his  being  found,  from 
which  an  inference  may  be  reasonably  drawn  that  he 
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is  beyond  the  jurisdiction  of  the  court;  or,  without  re- 
sorting at  all  to  proof  of  such  vain  search,  it  may,  of 
course,  be  shown  directly  that  he  is  in  another  State 
under  circumstances  from  which  it  is  fairly  inferable 
that  his  return  is  contingent,  uncertain  and  specula- 
tive.— Mitchell  V,  State^  114  Ala.  1 ;  Thompson  v.  State, 
106  Ala.  67,  74.  And  evidence  of  this  latter  character 
may,  of  course,  be  strengthened  in  respect  of  the  ab- 
sence from  this  State  by  the  fact  that  officers  charged 
under  process  with  the  duty  of  finding  him  here  have 
failed  to  find  hrni  in  the  county  of  his  former  residence. 
We  do  not  understand  that  it  was  sought  to  lay  the 
necessary  predicate  in  this  case  by  evidence  of  the 
former  class,  but  thait  the  evidence  of  the  issue  and  re- 
turn of  subpoenas  or  attachments  was  intended  to  be 
and  Tvas  considered  by  the  trial  court  only  along  with 
the  other  evidence  as  to  this  witness  being  in  the  State 
of  Georgia.  None  of  the  evidence  as  to  the  writs  was 
of  importance  except  that  as  to  the  process  which  went 
to  Chiltop  county,  ithe  former  home  of  the  mtness.  It 
did  not  appear  that  there  was  any  likelihood  of  the 
witness  being  in  the  county  of  Jefferson  or  in  the  county 
of  Butler.  It  was  not  shown  that  she  had  ever  been 
in  Jefferson  or  had  any  occasion  to  be  there.  So  the 
fact  that  she  was  not  there  when  the  writ  wa»  in  the 
hands  of  the  sheriff  of  that  county  has  no  legitimate 
tendency  to  show-  that  she  was  out  of  the  State.  As 
to  Butler  county  it  was  shown  that  she  had  been  there 
temporarily  at  some  unidentified  time  in  the  past  en- 
gaged in  teaching  a  school,  but  this  engagement  had 
ended  some  considerable  time  before  the  offense 
charged ;  and  that  just  before  the  assault  upon  her  she 
had  returned  to  that  county  on  a  visit  to  relatives,  a 
necessarily  temporary  occasion  which  had  ended  on  the 
day  of  the  assault.  There  being  no  likelihood  of  her 
presence  in  Butler  county  at  the  time  of  the  trial  or 
just  prior  thereto  there  was  no  occasion  to  send  process 
to  that  county  for  her,  the  return  of  not  found  on  such 
process  would  not  have  shown  that  she  was  absent 
from  the  State,  and  the  failure  of  the  officer  to  return 
the  writ  at  all  neither  authorizes  an  inference  that  she 
was  in  that  county  nor  goes  to  weaken  other  evidence 
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tending  to  show  that  she  was  beyond  the  jurisdiction 
of  the  court.  But  the  return  of  the  sheriff  of  Chilton, 
county  that  she  could  not  be  found  in  the  county  of 
her  fonuer  residence  was  pertinent  and  competent,  and 
entitled  to  consideration  in  connection  with  the  other 
evidence  going  to  show  her  absence  from  the  State. 

The  inquiry  then  being  whether  the  witness  was  be- 
yond the  jurisdiction  of  the  court,  that  is,  beyond  the 
boundaries  of  the  State,  we  have  a  return  of  an  officer 
going  to  show  that  she  could  not  be  found  in  the  county 
of  her  former  residence,  the  only  residence  there  is  any 
evidence  tending  to  show  she  ever  had  in  the  State,  and 
with  this  the  testimony  of  her  brother,  that  her  home 
had  been  up  to  January,  1901,  with  her  widowed  mother 
in  Clanton,  Chilton  county,  that  in  said  month  this 
home  had  been  entirely  broken  up,  that  the  mother 
sold  her  house  and  lot — her  home — ^in  Clanton,  and  all 
her  household  effects  except  a  little  furniture  ^'which 
has  not  yet  been  sold," — the  inference  being  that  even 
(this  remnant  was  for  sale — broken  up  housekeeping,' ' 
^^broke  up  her  home  in  Alabama^  and  went  to  Georgia,'^ 
that  his  sister  also  went  to  Georgia,  that  she,  the  sis- 
ter, was  in  Georgia  six  months  after  this  removal,  the 
prima  facie  presumption  being  that  she  had  remained 
there  during  that  time,  and  was  in  Georgia  two  weeks 
before  this  trial,  the  prima  facie  presumption  being  that 
she  had  continued  there  up  to  and  was  there  at  the 
time  of  the  trial ;  and,  in  effect,  that  if  either  the  mother 
or  sister  had  ever  returned  to  Alabama  he,  the  son  and 
brother,  knew  nothing  of  it.  In  addition  to  this  there 
is  evidence  of  a  twotive  on  the  part  of  Miss  Parker  to 
remove  herself  beyond  the  jurisdiction  of  the  court  and 
to  remain  out  of  the  State  indefinitely.  She  declared 
to  her  brother  sometime  within  the  period  of  less  than 
two  months  intervening  between  the  time  of  the  first 
trial  and  her  departure  to  Georgia,  that  she  had  rather 
die  than  return  and  go  through  the  ordeal  of  another 
trial,  her  precise  language  being:  "I  had  rather  die 
than  to  come  back  to  another  trial  an(J  go  through  the 
same  ordeal.''  Here  there  is  proof. of  adequate  motive 
for  Missis  Parker  to  leave  and  to  remain  indefinitely  out 
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of  the  State.  Here  is  prctof  that  the  only  home  she  had 
or  ever  had  in  the  State  was  broken  up,  the  house  that 
sheltered  her  and  the  household  goods  sold.  Hfere  is 
proof  that  the  mother,  with  whom  she  lived  and  had  al-» 
ways  lived,  and  naturally  would  live  as  long  as  she  re- 
mained unmarried,  having  no  longer  a  home  in  Ala- 
bama, nor  aught  else,  so  far  as  the  evidence  goes,  to 
keep  her  here  or  to  bring  her  back,  but  having  thtis 
disposed  of  all  her  effects,  went  to  Georgia,  and  the 
daughter  with  her;  and  prima  facie  that  since  they 
went  they  have  tJiere  remained,  and  were  there  at  the 
time  of  the  trial.  Being  there  under  these  circumstances 
there  is  no  warrant  for  saying  their  stay  is  of  a  tem- 
porary nature,  but  every  pertinent  consideration  points 
to  its  indefiniteness,  if  not  indeed  to  its  permanency. 
So  we  conclude,  in  line,  we  believe,  w^ith  all  of  our  ad- 
judications, all  of  which  have  been  attentively  consid- 
ered, that  the  evidence  with  requisite  clearness  showed 
that  the  witness,  Lizzie  Parker,  was  permanently  or  in- 
definitely absent  from  the  State  at  the  time  of  the  trial 
below,  and  thai  the  city  court  properly  admitted  evi- 
dence of  her  testimony  on  the  former  trial. 

We  have  not  been  inattentive  to  the  objection  and  ex- 
ception resened  in  the* court  below  to  the  admission  in- 
evidence  of  the  declaration  of  Miss  Parker  that  she 
^*had  rather  die  than  to  come  back  to  another  trial  and 
go  through  the  same  ordeal,"  nor  to  the  strong  align- 
ment of  counsel  in  support  of  that  exception.  But  we 
are  of  opinion  that  the  position  is  not  tenable,  and  that 
the  declaration  belongs  to  that  class  of  expressions  of 
present  mental  conditions  which  are  competent  as  excep- 
tional from  the  rule  against  hearsay  and  wholly  apart 
from  the  doctrine  of  res  gestae:  There  beiug  evidence  of 
Miss  Parker's  having  left  and  being  absent  from  the 
State,  the  further  inquiry  was  whether  that  absence  was 
of  a  temporary,  or  of  a  permanent  or  indefinite  nature, 
and  this  was  largely  a  matter  of  intention  on  her  part 
deducible  from  the  considerations  ^nd  purposes  which 
actuated  her  in  leaving  and  remaining  out  of  the  State. 
Expressions  by  her  of  mental  conditions  having  a  bear- 
ing on  this  inqtiiry  which  to  all  appearances  were  made 
naturally  and  sincerely,  are  admissible  as  original  ev- 
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idence.    It  m  of  thi©  class  of  declarations  among  others 
that    Mr.  Greenleaf  says:      "Wherever  the  bodily    or 
mental   feelings  of  an  individual  are  material   to     be 
proved,  the  usual  expressions  of  such  feelings,  made  at 
the  time  in  question,  are  also  original  evidence.      If 
they  were  the  natural  language  of  the  aflfection,  whether 
of  body  or  mind,  they  furnish  satisfactory  evidence  and 
often  the  only  proof  of  its  existence;  and  whether  they 
were  real  or  feigned  is  for  the  jury  to  determine    [the 
court  in  this  instance].    In  the  words  of  L.  J.  Mellish: 
^Wherever  it  is  material  to  prove  the  state  of  a  per- 
son's mind,  or  what  was  passing  in  it,  and  what  i^rere 
his  intentions,  there  you  may  prove  what  he  said,  be- 
cause that  is  the  only  means  by  which  you  can   find 
out  what  his  intentions  were.'    This  use  of  such  state- 
ments is  often  spoken  of  as  admissible  under  the  res 
gestae  notion,   or  as  'originar   evidence,    i.    e.,  not    an 
exception  to  the  Hearsay  rule.    But  this  seems  clearly 
unsound.     There  is  one  sort  of  evidence  of  mental  con- 
dition which  is  in  truth  merely  indirect  or  circumstan- 
tial, and,  therefore,  not  subject  to  the  Hearsay  rule,  e 
g.,  where  the  sharpening  of  a  knife  on  the  morning  be- 
fore the  homicide  is  taken  as  evidence  of  a  design  to 
kill,  or  where  the  repeated  infliction  of  blows  indicates 
inaJice,  or  where  running  away  is  taken  as  indicating 
fear.     But  where  a  distinct  assertion  in  the  forms  of 
words  predicating  a  mental  state  is  offered, — as  ^I  have 
a  pain  in  my  «ide,'  or  *I  have  the  intention  of  going  to 
town,'  or  ^I  do  this  for  such  and  such  a  reason,' — this 
language  is  no  less  an  assertion  of  the  existence  of  a 
fact  than  is  an  assertion  of  any  other  sort  of  fact;  in 
the  neat  phrase  of  L.  J.  Bowen :    The  state  of  a  man's 
mind  is  as  much  a  fact  as  the  state  of  his  digestion;' 
and,  therefore,  such  assertions,  being  taken  on  the  credit 
of  the  declarant  as  testimonial  evidence  of  the  fact  as- 
serted, are  met  by  the  Hearsay  rule.       To  admit  them 
then  is  to  make  an  exception  to  the  Hearsay  rule.    The 
different  kinds  of  facts  that  may  be  the  subject  Of  such 
aj&sertions  may  be  gi"ouj)ed  as  follows:  (1.)   Assertions 
of  pain  or  other  physical  condition;  (2)    assertions  of 
plan,    design,    intention;     (3)     a^iertions    of    feeling. 
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emotion,  motive,  reason;  (4)  sundry  assertions  by  a 
testator.'^ 

**The  existence  of  a  person's  design  or  plan  to  do  a 
thinfT  is  relevant  cipcumstantially  to  show  that  he  ulti- 
matelT  did  it.  The  presence  of  the  design  or  plan  may 
be  evidence  circumstantially  by  conduct ;  but  the  per- 
sons' assertion  of  a  present  design  or  plan  when  made 
Ib  a  natural  way  and  not  under  circumstances  of  sus- 
picioH,  is  admissible  under  the  present  exception.  The 
re^  gestae  notion  is  often  put  forward,  but  improperly, 
as  the  justification  of  this ;  for  the  reason  already  ex- 
^ned  such  statements  must  be  regarded  as  admissible 
by  virtue  of  the  present  exception.  They  are  generally 
treated  as  admissible;  though  a  few  courts  are  found  to 
delude  them,  usually  thi-ough  a  misapplication  of 
the  res  f/estae  principle.  Statements  of  intent  where 
the  intent  becomes  material  in  determining  a  person's 
domicile,  are  sometimes  treated  as  admissible  by  reason 
of  the  res  gestae  or  verbal-act  doctrine;  but  it  is  per- 
haps better  to  regard  them  as  governed  by  the  present 
exception.  Statements  of  intent  accompanying  an  al- 
leged crime  are  usually  admitted  according  to  the  res 
tji'^tae  doctrine." 

*^Statement8  of  reason,  motive,  feeling,  emotion  are 
eqnally  included  under  the  general  principle,  and  are 
admissible  so  far  as  ibhey  appear  to  he  natural  and  sin- 
cere. For  example,  where  the  reason  or  motive  for  the 
iepai*ture  of  certain  workmen  was  a  part  of  the  plain- 
tilTs  case,  the  statements  of  the  workmen  to  the  sui)er- 
intendent,  when  leaving,  as  ito  their  reason  for  it,  were 
admitted.  *  *  *  So  also  statements  describing 
one's  fear,  belief,  cheerful  or  melancholy  feelings  or  the 
like,  phj-sical  disgust,  hostility  or  atfection,  and  the 
like."— i  Green.  Ev.,  §§  162a-162rf.  The  Supreme  (^)urt 
cf  Minnesota  applied  the  principle  just  stated  to  the 
declaration  of  an  absent  witness  that  he  was  then  dom- 
iciled in  another  State,  in  connection  with  evideii<e that 
fee  had  left  the  State  of  the  forum ;  and  held  on  evi- 
dence very  like  that  in  the  case  before  us  that  the  tes- 
timony of  the  witness  <m  a  former  trial  was  admissible. 
King  v.  McCarthy,  54  Minn.  190.  In  a  leading  case  in 
Massachusetts,  the  court  held :    "Declarations  of  a  i)er- 


Digitized  by 


Google 


16  SUPREME  COURT  [Nov.  Term. 

[Jacobi  V.  The  State.] 

son  a^ecoinpanying  a  change  of  his  abiding- place  have 
always  been  held  competent  to  explain  the  change  as 
a  part  of  ithe  res  gestae;  but  declairations  in  such  cases 
are  often  admissible  on  a  broader  ground  than  as  part 
of  the  act  of  removing  from  one  place  to  another.  The 
intention  of  the  pei^son  removing  is  competent  to  be 
proved  as  an  independent  fact,  and  anything  which 
tends  to  show  his  intention  in  making  the  change  may 
be  introduced  if  it  is  free  from  objection  in  other  parr 
tieulars.  The  intention  may  be  inferred  fi'om  acts  and 
conduct,  and  condu>ct  which  tends  to  show  the  inten^ 
tion  is  competent  for  that  purpose.  Declarations  which 
indicate  the:  state  of  mind  of  the  declarant  naturally 
have  a  legitimate  tendency  to  show  intention." — Viles 
V.  Waltham,  157  Msim..U2, 

The  declaration  of  Miss  Parker  showed  a  state  or 
condition  of  her  mind  bearing  directly  on  the  inquiry 
whether  she  had  left  the  State  and  w^hether  her  absence 
w^as  temporary,  or  indefinite  or  permanent,  and  tenddd 
naturally  to  show  such  motive  and  intent  in  leaving  as 
supports  the  conclusion  that  her  absence  is  at  least  of 
an  indefinite  nature.  It  was  properly  received  in  ev- 
idence and  considered  by  the  city  court,  under  the  au- 
thorities and  principles  to  which  we  have  adverted,  and 
is  a  part  of  the  evidence  for  our  consideration  here  in 
determining  w^hether  the  witness  is  indefinitely  ab^ 
sent  from  the  State.  The  declaration  is  a  perfectly  nat- 
ural one  for  Miss  Parker  to  have  made  under  the  cir- 
cumstances, and  entirely  in  line  wdth  the  disposition 
to  avoid  putting  herself  forward  and  publicity  which 
she  has  shown  throughout  the  case.  There  can  scarcely 
be  a  doubt  that  the  declaration  w^as  a  sincere  statement 
of  the  condition  of  her  mind  on  the  subject  of  attending 
another  trial  of  this  defendant,  a  condition  which  would 
naturally  lead  her  to  leave  and  remain  away  from  the 
State. 

It  may  be  that  the  evidence  before  the  judge  of  the 
city  court  other  than  this  declaration  was  suflBicient  to 
establish  the  necessary  predicate  for  proof  of  Miss 
Parker^s  former  testimony.  We  have  not  considered  it 
except  in  connection  wath  the  declairation,  deeming  that 
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clearly  €oinpeteiit.  Anc}  if  such  other  evidence  was 
sufficieiit,  the  admission  and  consideration  of  this  decla- 
ration by  the  city  court,  conceding  jthe  action  to  have 
been  erroneous,  would  not  require  or  authorize 
'  a  revei'^al.  This  issue  upon  which  the  declara- 
tion was  received  was  one  solely  for  the  determination 
of  the  judge.  The  evidence  was  addressed  to  him  alone, 
and  not  to  him  and  the  jury,  as,  for  instance,  evidence  to 
lay  a  predicate  for  confessions  is  addressed ;  and  the; 
question  here  is  not  whether  he  received  irrdevant  or 
otherwise  incompetent  eAidence,  but  whether  the  compe- 
tent evidence  before  him  proved  the  preliminary  facts 
involved  in  the  inquiry. — Burton  v.  State.  107  Ala.  68. 

The  first  charge  given  at  the  request  of  the  State  is 
not  open  to  the  criticisms  made  by  counsel.  The  charge 
in  its  forepart  requires  the  jury  to  believe  the  facts 
hypothesized  beyond  a  reasonable  doubt,  and  thpn. be- 
fore directing  the  jury  as  to  any  conclusion  upon  them, 
the  charge  declares  that  the  jury  are  authorized  to 
look  at  these  facits  //  they  he  facts ^  in  connection  mth 
all  the  other  evidence,  etc.,  etc. ;  thus  authorizing  a 
consideration  of  facts  stated  hypothetically,  not  if  ber 
lieved  by  the  jury  merely,  and  not  even  merely  if  be- 
lieved beyond,  a  reasonable  doubt  by  the  jury,  but  if 
and  only  if  the  facts  absolutely  exist. ;  The  charge  in 
this  respect  is  too  favorable  to  the  defendant.  If  it  is 
faulty  in  singling  out  certain  facts  to  the  exclusion  of 
othert?,  that  fault  would  not  require  a  reversal  for  the 
giving  of  it. 

We  do  not  feel  that  any  argument  or  suggestion  is 
necessary  to  sustain  the  proposition  of  the  second 
charge:  "Aiiy  touching  by  one  person  of  the  person 
of  another  in  judeness  or  in  anger,  is  an  assault  and 
battery ;  and  every  assault  and  battery-  includes  an 
assault." 

That  there  was  evidence  before  the  jury  tending  to 
support  every  material  allegation  of  the  indictment 
there  can  and  is  no  sort  of  doubt;  and  for  the  court  be- 
low to  have  given  the  affirmative  charge  requested  by 
the  defendant  would  have  been  a  most  palpable  and 
flagrant  invairion  of  the  right  and  exclusive  province  of 
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the  jury  to  pass  upon  the  suiBcien€y  of  this  evidence. 

Charge  1  was  properly  refused  to  the  defendant  for 
that  it  assumes  that  the  charge  against  him  was  rape; 
and  if  this  fault  were  eliminated,  its  refusal  would  yet 
not  work  a  reversal  because  the  substance  of  it  was 
given  the  jury  in  another  instruction  requested  by  the 
defendant. 

Charge  2  refused  was  properly  refused  both  for  the 
reason  that  an  important  word  intended  to  be  in  it  is 
omitted  from  it,  and  for  the  further  reason  that  with 
the  word  supplied  the  charge  is  unsound.  It  is  not  es- 
sential to  the  crime  of  assault  with  intent  to  ravish 
that  the  perpetrator  should  have  intended  that  his  ac- 
complished act  should  be  rape.  The  expression  of  the 
charge  is  inapt  and  inaccurate. 

Charge  3  refused  to  defendant  is  elliptical  and  in- 
complete on  its  face. 

Charge  4  refused  to  the  defendant  ^vas  abstract. 
There  was  no  evidence  of  any  conduct  or  anything  in  the 
conduct  of  Miss  Parker  which  impliedly  or  otherwise 
gave  her  c*onsent  to  the  liberties  taken  by  defendant 
with  her  person.  The  charge  also  specifies  some  facts 
and  excludes  others  from  the  jury's  consideration. 

We  find  no  error  in  this  record,  and  the  judgment  of 
the  city  court  must  be  aflftirmed. 


Jimmersoii  v.  The  State. 

Indictment  for  Murder. 

.  Organization  of  jury:  effect  of  court  putting  back  in  jury  box 
the  names  of  jurors  dravm  for  special  venires. — While  it  is  im- 
proper for  the  court,  after  drawing  special  venires  from  the 
jury  box  for  the  trial  of  capital  cases  to  replace  in  the  Jury  box 
the  names  of  the  jurors  so  drawn,  still  if  it  appears  subse- 
quently in  the  drawing  of  a  special  venire  for  the  trial  of 
another  capital  case,  that  no  one  of  the  persons  drawn  on 
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the  previous  venires  were  drawn  to  try  such  later  case,  the 
Improper  action  of  the  court  in  returning  to  the  box  the 
names  of  the  Jurors  drawn  on  the  previous  venires  did  not 
deprive  the  defendant,  who  was  subsequently  to  be  tried, 
of  any  legal  right,  nor  did  he  suffer  any  special  injury  by 
such  unlawful  act  on  the  part  of  the  court;  and,  therefore, 
a  motion  to  quash  the  special  venire  subsequently  drawn 
is  properly  overruled. 

2.  Homicide;  admissibility  in  evidence  of  facts  relating  to  previous 

difflculty. — On  a  trial  under  an  indictment  for  murder,  testi- 
mony as  to  particulars  of  a  former  difficulty  and  relating  to 
occurrences  nappening  to  the  deceased  and  the  defendant 
some  two  months  prior  to  the  homicide,  and  which  have  no 
immediate  connection  with  the  fatal  attack  by  the  defendant 
on  the  deceased,  is  irrelevant,  immaterial,  incompetent,  and 
Inadmissible  in  evidence. 

3.  Same;  admissibility  of  evidence, — On  a  trial  under  an  indict- 

ment for  murder,  where  there  was  evidence  tending  to  show 
that  the  deceased  had  had  improper  and  illicit  relations  with 
the  defendant's  wife,  upon  the  cross  examination  of  the  de- 
fendant as  a  witness,  a  question  by  the  solicitor  if  he  had 
not  heard  that  the  deceased  was  about  to  move  from  the 
neighborhood  is  not  subject  to  the  objection  that  the  evidence 
sought  to  be  adduced  thereby  was  immaterial' and  irrelevant. 

4.  Same;  evidence  as  to  character  of  deceased. — On  a  trial  under 

an  indictment  for  murder,  where  the  character  of  the  de- 
ceased had  not  been  assailed  by  the  defendant,  it  is  not 
competent  for  the  State  to  introduce  evidence  to  show  that 
the  character  of  the  deceased  was  good,  and  that  his  char- 
acter for  peace  and  quiet  was  good. 

5.  Same;  admissibility  of  evidence. — On  a  trial  under  an  indict- 

ment for  murder,  where  the  defendant  was  allowed  to  prove 
that  he  had  sworn  out  a  warrant  against  the  deceased  and 
that  at  the  time  of  the  killing  the  deceased  was  under  bond 
to  appear  and  answer  any  charge  that  might  be  preferred 
against  him  by  the  grand  Jury,  it  is  not  competent  for  the 
defendant  to  further  prove  that  he  had  sworn  out  the  war- 
rant "under  the  advice  of  counsel.** 
5.  Homicide;  charge  as  to  reasonable  doubt. — On  a  trial  under  an 
indictment  for  murder,  a  charge  is  free  from  error  and  prop- 
erly given  at  the  request  of  the  State  which  instructs  the 
jury  that  "a  doubt,  to  acquit  the  defendant,  must  be  actual 
and  substantial,  not  mere  possibility  or  speculation.  It  is 
not  a  mere  possibility  or  possible  doubt  because  everything 
relating  to  human  affairs  and  depending  upon  moral  evidence 
is  open  to  some  possible  or  imaginary  doubt.*' 
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7.  Same;  same. — In  such  a  case  a  charge  is  erroneous  and  properly 

refused  whicn  instructs  the  Jury  that  "if  they  believe  from 
all  the  evidence  in  this  case  that  there  existed  in  the  mind 
of  the  defendant  at  the  time  he  fired  the  fatal  shot,  a  reason- 
able apprehension  of  imminent  danger  to  his  life  or  limb, 
then  the  defendant  could  lawfully  act  upon  appearances  and 
kill  the  deceased,  if  the  defendant  was  without  fault  in  bring:- 
ing  on  the  difficulty.'* 

8.  Same;  same, — In  such  a  case  a  charge  is  erroneous  and  proper- 

ly refused  which  instructs  the  jury  that  "if  there  be  a  sin- 
gle juror  who  has  a  reasonable  doubt  of  the  guilt  of  the 
defendant,  growing  up  out  of  the  evidence  in  this  case,  the 
jury  should  acquit  the  defendant." 

9.  Same;  same. — In  such  a  case  a  charge  is  erroneous  and  prap- 

erly  refused  which  instructs  the  jury  that  "a  reasonable 
doubt,  is  a  doubt  growing  up  out  of  all  the  evidence  in  the 
case  for  which>you  can  give  a  reason,  and,  if  there  is  a  reas- 
onable doubt. of  defendant's  guilt,  the  jury  should  acquit  the 
defendant." 

10.  Same;  charge  as  to  self  defense. — On  a  trial  under  an  indict- 

ment for  murder,  a  charge  which  instructs  the  jury  that 
"an  apprehension  of  imminent .  danger  caused  by  acts  or 
demonstrations  by  the  deceased  or  by  threats  or  words 
coupled  with  actfi  or  decl^^rations,  is  sufficient  to  justify  a 
deadly  assault  upon  the  deceased,"  is  erroneous  and  properly 
refused. 

11.  Same;  sawe.-r-In  such  a  case,  a  charge  as  to  self  defense,  which 

fails  to  hypothesize  a  reasonable  belief  by  defendant  that  he 
was  in  imminent  peril,  is  erroneous  and  properly     refused. 

12.  Same;  charge  as  to  character  of  deceased, — On  a  trial  under  an 

indictment  for  murder,  where  the  character  of  the  deceased 
had  not  been  assailed  by  the  defendant,  but  the  State  had 
been  allowed  to  prove,  against  the  defendant's  objection,  that 
the  general  character  of  the  deceased  for  peace  and  quiet 
was  good,  a  charge  which  instructs  the  jtiry  that  they  can 
not  consider  any  evidence  showing  or  tending  to  show  that 
the  deceased  was  a  man  of  good  character  for  peace  and 
quiet,  is  free  from  error  and  should  be  given  at  the  request 
of  the  defendant. 

Appeal  froni  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  A.  A.  Evans. 
The  appellant  in  this  case,  Joe  Jimmerson,  was  in- 
dicted and  tried  for  the  murder  of  Ed  Searcy,  was  con- 
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victed  of  murder  in  the  second  degree,  and  sentenced 
to  the  penitentiary  for  twenty  years. 

The  trial  of  the  case  li'^as  had  at  the  fall  term  of  the 
circuit  court.  The  defendant  made  a  motion  to  quash 
the  venire  drawn  and  serred  upon  him  for  the  trial 
of  the  cause  upon  the  ground  that  at  the  preceding 
spring  term  of  the  circuit  court  several  venires  had  been 
drawn  from  the  jury  box  of  the  county  to  try  the  de- 
fendant, and  also  to  try  other  murder  cases.  That 
after  drawing  the  names  of  the  jurors  from  the  jury  box 
who  were  to  constitute  the  special  venii'es  the  court 
placed  in  the  jury  box  the  names  of  the  persons  90 
drawn  on  said  special  venires  and  that  the  special  ven- 
ire drawn  for  the  present  trial  of  the  defendant  was 
drawn  from  the  jury  hox  after  the  nam^  on  the  former 
special  venii^s  had  been  restored  and  returned  to  such 
jury  box.  In  connection  with  this  motion  were  the  fol- 
lowing facts:  At  the  spring  tenn,  1901,  the  court 
drew  froiii  the  said  box  two  juries  to  try.  defendant  at 
that  term  of  the  coiirt.  He  also  drew  from  said  box 
at  said  spring  term  two  other  juries  fo  try  murder 
cases.  Both  the  venires  to  try  defendant  at  that  term 
were  quashed.  All  four  of  the  juries,  or  the  names 
of  the  persons  thus  drawn  as  juries,  being  written  on 
slips  of  paper,  were  by  the  court  immediately  after  each 
drawing  folded  up  and  returned  to  the  jury  box.  These 
slips  of  paper  with  the  names  of  the  jurors  were  mixed 
and  mingled  with  the  other  names  in  the  box  and  be- 
tame  a  part  of  the  contents  of  the  box,  in  fact  they 
occupied  the  same  position  in  the  box  as  they  did  be- 
fore they  were  drawn  out.  The  admission  made  by  the 
defendant  in  reference  to  the  motions  is  copied  in  the 
opinion.  The  motion  to  quash  the  venire  was  over- 
ral6d. 

It  was  shown  by  the  evidence  that  the  killing  of  the 
decreased  occurred  in  a  public  road;  that  the  deceased 
was  going  in  one  direction  and  the  defendant  in  an- 
other, when  they  met  in  said  road.  There  was  a  con- 
flict in  the  evidence  as  to  what  took  place  at  this  meet- 
ing, the  evidence  for  the  State  tending  to  show^  that 
the  deceased  and  his  wife  were  w^alking  along  the  public 
road,  and  that  the  defendant  was  approaching  them, 
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carrying  a  shot  gun ;  tliat  as  soon  as  the  defendant  was 
near  the  deceased  he  lifted  his  gun  to  his  shoulder  and 
fired  upon  him ;  that  the  deceased  turned  from  the  road 
into  a  field  and  the  defendant  followed  him  and  fired 
two  more  shots  at  him,  and  that  the  last  two  shots 
inflicted  wounds  from  which  the  deceased  died. 

The  evidence  for  the  defendant  tended  to  show  that 
as  the  defendant  was  going  along  the  public  road  he 
met  the  deceased  and,  to  avoid  a  difficulty,  changed  from 
the  side  of  the  road  to  prevent  meeting  the  deceased, 
and  dceased  also  changed  so  as  to  put  himself  imme- 
diately in  front  of  the  defendant,  and  when  they  ap- 
proached to  within  a  short  distance,  deceased  drew 
from  his  right  hand  pants  pocket  a  pistol  and  pre^ 
sented  and  tried  to  shoot  defendant,  but  his  pistol,  fail- 
ing to  act,  he  did  not  shoot ;  that  defendant  thereupon 
shot  twice  wdth  his  shot  gun,  loaded  with  small  shot, 
No.  7;  that  neither  shot  struck  deceased;  that  there- 
upon deceased  left  the  road,  made  a  circuit  around  the 
adjacent  hill,  and  was  con<?ealed  from  defendant  while 
beyond  the  hill;  that  defendant  did  not  follow  de- 
ceased, but  went  up  on  the  bank  where  he  could  ob- 
serve deceased  and  guard  against  his  approach,  and 
w^hen  he  got  to  the  top  of  the  bank  he  observed  deceased 
coming  from  behind  the  stumps  toward  him,  still  hav- 
ing the  pistol  and  trying  to  shoot  defendant;  that  there- 
upon defendant  fired  twice  and  deceased  cringed  and 
thus  received  the  load  in  a  quartering  or  diagonal  di- 
rection in  the  back  and  leg  on  the  inside  of  the  leg;  that 
deceased  then  ran  east  and  fell,  and  defendant  re- 
turned to  the  road.  There  was  also  evidence  for  the 
defendant  tending  to  show  that  the  deceased  had  im- 
proper and  illicit  relations  with  the  defendant's  wife. 
The  other  facts  of  the  case  necessary  to  an  understand- 
ing of  the  decision  on  the  present  appeal  are  suffi- 
ciently shown  in  the  opinion. 

The  court,  at  the  request  of  the  State,  gave  to  the 
jury  the  following  w^ritten  charges :  { 1. )  "The  court 
charges  the  jury  that  a  doubt,  to  acquit  the  defendant, 
must  be  actual  and  substantial,  not  mere  possibility 
or  speculation.    It  is  not  a  mere  possibility  or  possible 
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doubt  because  everything  relating  to  human  affairs 
and  dependent  upon  moral  evidence  is  open  to  some 
possible  or  imaginary  doubt."  The  defendant  duly  ex- 
cepted to  the  court's  giving  this  charge,  mid  also  separ- 
ately excepted  to  ithe  court's  refusal  to  give  each  of  the 
following  written  charges  re<iueeted  by  him :  ( 1. )  "The 
court  charge®  the  jurj^  that  if  they  believe  from  all 
the  evidence  in  this  case  that  there  existed  in  the  mind 
of  the  defendant  at  the  time  he  fired  the  fatal  «hot  a 
i*asonable  apprehension  of  imminent  danger  to  his  life 
or  limb,  then  the  defendant  could  lawfully  act  upon 
appearances  and  kill  the  deceased  if  the  defendant  was 
without  fault  in  bringing  on  the  difficulty."  (2. )  "The 
court  charges  the  jury  that  if  there  be  a  single  juror 
who  has  a  reasonable  doubt  of  the  guilt  of  the  defend- 
ant, growing  up  out  of  the  evidence  in  this  ease,  the 
jury  should  acquit  the  defendant."  (3.)  "The  court 
charges  the  jury  that  a  reasonable  doubt  is  a  doubt 
growing  up  out  of  all  the  evidence  in  the  'case  for 
which  you  can  give  a  reason,  and,  if  there  is  a  reason- 
able doubt  of  defendant's  guilt,  -the  jury  should  acquit 
the  defendant."  (4.)  "The  court  charges  the  jury  that 
in  order  to  justify  the  defendant  on  the  ground  of  self- 
defense,  it  is  not  essential  that  there  should  have  been 
any  actual  or  real  danger,  if  there  was  an  apprehension 
of  imminent  danger  caused  by  acts  or  demonstraitions 
of  the  deceased,  or  by  his  threats  oir  words  coupled 
with  his  acts  or  demonstractions;  and  if  the  jury  find 
from  the  evidence  that  the  acts  or  demonstractions  or 
the  threats  made  by  deceased  against  defendant,  if  such 
threats  and  acts  were  made,  coupled  with  the  acts  or 
demonstrations  produced  in  the  mind  of  the  defendant 
a  reasonable  apprehension  or  expectation  of  some  seri^ 
ous  bodily  harm  to  himself  from  the  deceased,  the  de- 
fendant would  be  justified  if  he  acted  on  such  appear- 
ances of  danger  and  under  reasonable  apprehension 
even  though  it  subsequently  turned  out  that  there  was 
in  reality  no  danger,  and  deceased  was  free  from  fault 
in  bringing  on  the  difficulty."  (5. )  "The  court  charges 
the  jury  that  if  they  believe  from  the  evidence  that 
Searcy  brought  on  the  difficulty  at  the  time  it  occurred, 
and  that  defendant  w^as  not  at  the  time  at  fault,  and  if 
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they  furtti^*  believe  from  the  evidence  that  the  cir- 
cumstances were  such  as  to  create  in  the  mind  of  a  rea- 
sonable man  a  belief  that  he  was  in  imminent  danp^er  of 
his  life  or  of  great  bodily  harm,  and  that  he  could  not 
flee  without  adding  to  his  danger,  they  must  acquit  the 
defendant."     (6.)     "The  court  charges  the  jury  that  in 
order  to  justify  the  defendant  on  the  ground  of  self- 
defense  it  is  not  necessary  that  the  danger  from  the 
deceased  to  the  defendant  should  have  been  an  actual 
or  real  danger,  but  such  as  \\x)uld  induce  a  reasonable 
person  in  the  defendant's  position  to  believe  that  he 
was  in  imminent  danger  of  great  bodily  harm  or  injury 
from  deceased  under  such  appearance   the    defendant 
would  have  the  right  to  act  and  would  not  be  held  ac- 
countable, though  it  should  afterwards  appear  that  the 
indications  upon  which  he  acted  were  whuHy  fallacious 
and  that  he  was  in  no  actual  peril.     The  rule  of  law 
in  ■siich  case  iis  this :    What  would  a  reasonable  person, 
a  person  of  ordinary  caution,  judgment  and   observa- 
tion, in  the  position  of  the  defendant,  knowing  what  he 
knew  and  seeing  what  he  saw,  supposed  from  the  sit- 
uation and  the  surroudinngs.     If  such  reasonable  per- 
son^  so  placed^  would  have  been  justified  in  believing 
himself  in  imminent  danger  of  great  bodily  harm,  then 
the  defendant  would  be  juBtified  in  acting  upon  such 
appearances,  and  would  be  entitled  to  an  acquittial  at 
the  hands  of  the  jury,  if  he  was  without  fault  in  bring- 
ing on  the  difficulty."     (7.)      ^^The  court  chargtvi  the 
jury  that  the  jury  can  not  consider  any  evidence  show- 
ing or  tending  to  show  that  the  deceased  was  a  man  of 
good  character  for  peace  and  quiet  in  determining  the 
guilt  or  innocence  of  the  defendant."     (8.)     "Although 
the  jury  may  find  from  the  evidence  that  the  State  has 
proved  the  good  character  of  the  deceased  for  peace 
and  quiet  in  the  neighborhood  in  which  he  resided,  they 
can  not  consider  this  evidence  in  considering  the  guilt 
or  innocence  of  defendant." 

Lee  &  Lke,  G.  W.  Peach  and  A.  H.  Mbrhill,  for  ap- 
pellant.— The  motion  to  quash  the  venire  should  have 
been  sustained.     The  acts  of  the  jiidge  in  i-eturning  to 
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the  jury  box  the  names  of  jurors  that  had  been  pre- 
yiously  drawn  upon  special  venires  was  unauthorized 
and  erroneous. — Wilkins  v.   State,  112  Ala.   55. 

The  court  erred  in  allowing  the  State  to  prove  the 
peaceable  character  of  the  deceased,  and  also  erred  in 
refusing  to  give  the  charges  asked  by  the  defendant  re- 
lating to  the  character  of  the  deceased. — Ben  v.  State, 
ST  Ala.  103;  Danner  v.  State,  54  Ala.  127. 

The  court  erred  in  refusing  to  give  the  several  charge® 
I'equested  by  the  defendant. — Kirby  v.  State,  89  Ala. 
63;  Robinson  v.  State,  108  Ala.  14;  Yeldell  v.  State,  100 
Ala.  29;  Goodvcin  v.  State,  102  Ala.  87. 

Chas.  G.  Bbown^  Attorney-General,  for  the  State. 

HARALSON,  J. — 1.  There  was  no  error  in  over- 
ruling the  motion  to  quash  the  venire  for  the  trial  of 
defendant,  on  the  grounds  therein  stated.  It  may  be 
admitted,  that  the  slips  containing  the  names  of  the 
persons  composing  the  three  venires  whi'ch  were  quashed 
on  motion  of  defendant  at  the  former  term  of  the 
court, — two  of  them  for  the  trial  of  this  defendant, 
and  one  of  them  for  the  trial  of  another  defendant  in 
a  capital  ease, — should  not  have  been  restored  to  the 
jury  box,  after  said  venires  were  quashed,  but  should 
have  been  destroyed.  It  is  unnecessary  for  us  now  to 
detennine  that  question.  However  that  may  be,  the 
fact  that  the  slips  containing  these  names  were  re- 
turned to  the  jury  box,  did  not  of  itself,  as  contended 
by  defendant,  so  taint  and  corrupt  the  box,  "that  it 
ceaeed  to  be  a  jury  box,  and  no  legal  jury  could  [there- 
after] be  drawn  therefrom.''  The  only  ground  upon 
Which  such  a  contention  can  be  rested  is,  that  these 
slips  when  once  drawn  from  the  box  could  not  be 
legally  restored  thereto  and  mingled  with  the  other 
slips  remaining,  so  as  that  they  could  not  be  there- 
after identified,  in  drawing  other  venires  from  the  box, 
thereby  rendering  it  possible  for  the  same  persons  to 
be  drawn  and  placed  on  an  indefinite  number  of 
venires.  If  the  judge  instead  of  restoring  the  slips  in 
the  manner  alleged,  had  placed  them  in  a  sealed  en- 
veloi)e,  and  thus  sealed  up  had  placed  them  in  the  box. 
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the  liability  to  have  repeated  venires  composed  of  some 
of  the  same  persons,  might  have  been  thus  obviated. 
In  this  case,  ithe  slips  were  not  placed  in  sealed  en- 
velopes, nor  tied  together;  but  a  list  of* the  names  on 
each  venire  was  carefully  preserved,  and  these  lists  are 
copied  in  the  transcript  as  exhibits  A.  B.  and  C.  to  this 
motion.  Furthermore,  it  was  admitted  by  defendant, 
on  the  trial  of  the  motion,  "that  none  of  the  persons 
drawn  on  the  previous  venires,  marked  A.  B.  and  C. 
were  drawn  to  try  this  case,"  at  the  term  at  Avhich  it 
was  tried.  Under  this  state  of  facts,  it  aflSirmativelj 
appears,  that  defendant  by  the  alleged  wrongful  action 
of  the  court  in  restoring  said  names  to  the  jury  box  was 
not  thereby  deprived  of  any  legal  right,  or  suffered  any 
special  injury. — Wilkins  v.  State,  112  Ala.  55;  Code, 
§§  4997,  4333. 

2.  The  evidence  sought  to  be  introduced  by  defend- 
ant and  rejected  by  the  court,  made  the  basis  of  alleged 
errofrs  as  assigned,  from  3  to  11,  inclusive,  was  illegal 
and  entirely  irrelevant  to  the  issues  in  the  case.  These 
occurrences,  as  appear,  going  into  the  particulitrs  of  a 
former  difficulty  and  objectionable  on  that  account, 
were  all  of  a  date,  more  than  two  months  prior  to  this 
homicide;  they  purport  to  have  occunred  at  the  house 
of  deceased  and  at  defendant's  own  house  in  his  ab- 
sence, and  of  which,  for  more  than  the  length  of  time 
specified,  defendant  was  fully  informed.  They  had  no 
immediate  <M>nnection  with  the  fatal  attack  by  defendant 
on  deceased,  and  of  themselves  could  neithei*  justify  nor 
palliate  defendant's  act  in  killing  him,  nor  shed  any 
legitimate  light  on  the  transa<*tion. — Rogers  v.  State, 
117  Ala.  9;  RagUiml  v.  State,  125  Ala.  12. 

3.  On  the  cross-examination  of  defendant  as  a  wit- 
ness, he  was  asked  by  the  solicitor,  if  he  had  not  heard 
that  deceased  ^<'as  about  to  move  from  the  ndghbor- 
hood,  which  question  was  objected  to,  because  the  evi- 
dence sought  was  immaterial  and  iirrelevant, — ^and  not 
because  it  was  hearsay.  Its  only  possible  relevancy  or 
materiality  rested  on  the  idea,  that  defendant  hearing 
that  deceased  was  about  to  move  away,  desired  to  kill 
him  before  he  left  for  having  defiled  defendant's  wdfe; 
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or,  as  tending  to  show  that  deceased  did  not  intend  to 
execute  his  threats  against  defendant,  and  that  tli^y 
were  idle  talk,  and  for  such  purposes  the  evidence  was 
competent. 

4.  The  State  was  allowed  to  prove  against  the  ob- 
jection of  defendant,  that  the  general  character  of  the 
deceased  was  good,  and  also,  that  his  character  for 
peace  and  quiet  was  good.  The  objection  interi>osed 
was,  that  the  character  of  deceased  had  not  been  as- 
sailed by  defendant.  The  objection  was  well  taken,  and 
the  evidence  should  not  have  been  admitted.  Not  a 
word  of  evidence  had  been  introduced  by  defendant,  in 
respect  of  the  general  character  of  deceased,  whether 
good  or  bad,  nor,  as  to  his  character  for  turbulence, 
violence  or  revengefulness.  The  admission  of  the  evi- 
dence is  sought  to  be  justified,  on  the  ground  that  there 
was  evidence  by  defendant  tending  to  show  that  de- 
ceased had,  prior  to  his  killing,  threatened  to  lull  de- 
fendant, and  that  he  had  had  illicit  intercourse  with 
defendant's  wife.  These  did  not  authorize  proof,  in  re- 
buttal, of  his  general  character,  nor  as  distinguishable 
therefrom,  of  his  character  for  peace  and  quiet.  They 
were  not  introduced  and  were  not  admissible  to  prove 
genei'al  reputation,  and,  of  themselves,  did  not  show 
deceased's  character  for  peace  and  quiet  to  be  bad.  He 
might  have  been  guilty  of  both,  and  yet  not  have^been 
a  turbulent,  violent  or  revengeful  man. — Ben  v.  State, 
37  Ala.  103;  Eiland  v.  State,  52  Ala.  323;  Hussey  v. 
State,  87  Ala.  122. 

5.  The  defendant  was  allowed  to  pi-ove  that  he  had 
sworn  out  a  warrant  against  deceased,  and  he  was  un- 
der bond  to  appear  and  answer  any  charge  that  might 
be  preferred  against  him  by  the  grand  jury.  In  con- 
nection with  this,  he  offered  to  prove  that  he  had  sworn 
out  the  w-arrant  "under  the  advice  of  counsel,"  but  on 
objection  that  this  statement  as  to  the  advice  of  counsel 
w^as  "immaterial,  irrelevant,  illegal  and  incompetent," 
the  court  excluded  it,  and  in  this  it  did  not  err. 

6.  There  was  no  error  in  the  charge  given  for  the 
State.  The  vices  of  charges  from  1  to  3,  inclusive,  re- 
fused for  defendant  are  manifest,  and  require  no  dis- 
cussion. 
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Refused  charge  4  was  faulty.  Mere  "appirelienfiioii 
of  imminent  danger  caused  by  acts  or  demonstratione 
of  the  deceased,  or  by  threats  or  words  coupled  with  his 
acts  or  declarations,"  as  stated  in  the  charge,  were  not 
sufficient  to  justify  a  deadly  assault  upon  deceased,  as 
th^  charge  implies.  Moreover,  the  charge  ignores  the 
doctrine  of  escape. 

The  3'th  charge,  to  say  no  more  of  it,  fails  to  hypothe- 
sise the  reasonable  belief  of  defendant  that  he  was  in 
tmminerit  peril. 

The  fith  is  subject  to  the  same  vice  as  the  5th.  It  is 
besides  argumentative  arid  tends  to  mislead,  and  ignores 
the  doctrine  of  retreat. 

From  what  has  been  said  as  to  the  proof  of  the  good 
character  of  deceased,  it  will  appear  that  charges  7  and 
8  requested  by  defendant  and  infused,  should  have  been 
given. 

For  the  errors  indicated  the  judgment  of  conviction 
is  reversed  and  the  cause  remanded. 

Reversed  and  remd^nded. 


Stevens  et  al.  v.  The  State. 

Indict7nent  for  Murder, 

Trial  and  its  incidents;  sufficiency  of  sentence  of  court  on  con- 
viction for  manslaughter. — Where,  on  a  trial  under  an  in- 
dictment for  murder,  the  Jury  returns  a  verdict  of  guilty  of 
manslaughter  in  the  first  degree,  fixing  the  punishment  of 
the  defendant  at  Imprisonment  in  the  penitentiary  for  two 
years,  a  sentence  of  the  court  which  follows  the  minute  en- 
try showing  the  return  of  the  verdict  of  the  jury,  and  after 
reciting  that  the  defendant  had  nothing  to  say  why  the  sen- 
tence of  the  law  should  not  be  pronounced  upon  him,  then 
reads:  *'lt  is  therefore,  considered  by  the  court  and  it  is 
the  judgment  and  sentence  of  the  court  that  the  said  defend- 
ant [naming  him]  be  imprisoned  in  the  penitentiary  of  the 
State  of  Alabama  for  a  term  of  two  years,"  is  valid  and  suffi- 
cient to  show  that  the  judgment  of  the  court  was  invoked 
and  pronounced  upon  the  guilt  of  the  defendant. 
Vol.  133. 
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2.  Same;  sufflciencu  of  verdict  of,  jury. — ^Where  two   defendants 

are  jointly  indicted  and  tried  for  murder,  a  verdict  of  the 
jury  that  "We,  the  jury,  find  tlje  defendants  guilty  of  man- 
slaughter in  the  first  degree,  and  fix  the  punishment  at  two 
years'  imprisonment,"  if  defective  by  reason  of  ambiguity, 
such  defect  is  removed  by  tbe  jury  sitating,  in  answer  to 
questions  asked  by  the  court  in  the  presence  of  the  defend- 
ant, that  the  word  "defendants"  included  both  the  defendants; 
and  it  is  permissible  for  the  court  to  remove  any  ambiguity 
by  making  such  inquiries  of  the  jury, 

3.  Homicide;   conspiracy;   admissiMlity  of  evidence. — On   a   trial 

under  an  indictment  for  murder,  where  it  is  shown  that  the 
killing  occurred  just  after  a  suit  between  the  defendants' 
mother  and  the  deceased  had  been  continued,  and  there  was 
evidence  tending  to  show  a  conspiracy  between  the  defend* 
ants,  their  father  and  their  brother-in-law  to  kill  the  de- 
ceased, it  is  competent  for  the  State  to  show  that  just  be- 
fore the  continuance  of  the  case,  when  the  defendants'  mother 
asked  for  subpoenas  for  witnesses,  the  brother-in-law  of  the 
defendants  stated  to  the  justice  before  whom  the  case  was 
pending  that  he  need  not  issue  the  subpoenas,  that  "we  in- 
tend to  fix  It  up  in  our  own  way;"  it  being  shovn  that  just 
after  this  statement  the  deceased  walked  out  of  the  room 
with  the  defendants  and  their  said  brother-in-law.  and  the 
killing  occurred  a  few  minutes  after^&rds. 

4.  Same;  same;  same. — 1^  such  a  case,   where  it  is  shown  that 

on  the  night  before  the  killing,  the  defendants  staid  at  the 
house  of  their  brother-in-law,  who  went  with  them  the  next 
day  to  the  trial,  and  where  the  brother-in-law,  on  the  direct 
examination,  testified  that  there  was  no  conspiracy  between 
him  and  the  defendants,  It  is  condpetent  for  the  State  to  ask 
him  on  cross  examination,  as  to  whether  or  not  on  the  even- 
ing of  the  killing,  he  told  a  certain  named  person  that  the 
defendants  would  be  at  the  place  of  the  trial  "and  hell  would 
be  raised";  and  upon  the  witness  denying  having  made  such 
statement,  it  is  competent  for  the  State,  for  the  purpose  of 
impeachment,  to  prove  by  such  person  that  the  statement 
was  made  by  said  witness. 

5.  Same;  same;  same. — In  such  a  case,  after  one  of  the  defendants 

had  testified  that  he  was  at  the  place  of  the  difficulty  as  a 
witness  in  the  suit  pending  between  his  mother  and  the  de- 
ceased, and  knew  what  the  contract  was  between  his  mother 
and  the  deceased,  it  is  competent  for  the  State,  on  cross  ex- 
amination, to  ask  such  defendant  what  was  said  in  the  con- 
tract; such  question  being  directed  to  the  credibility  of  wit- 
ness' testimony. 
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6.  Homicide;  charge  of  court  to  jury. — On  a  trial  of  two  defendants 

under  an  indictment  for  murder,  where  there  is  evidence 
tending  to  show  that  there  was  a  conspiracy  existing  between 
the  defendants  to  kill  the  deceased,  and  that  one  of  the  de- 
fendants did  not  shoot  at  the  deceased  at  all,  a  charge  which 
instructs  the  jury  that  the  otner  defendant  had  the  same 
right  to  act  in  self  defense  as  if  he  had  been  first  attacked, 
even  though  the  evidence  shows  that  the  deceased  had  at- 
tacked his  brother  and  he  had  interfered  to  prevent  the  de- 
ceased from  further  attacking  him,  is  erroneous  and  properly 
refused. 

7.  Same;  same. — In  such  a  case,  a  charge  is  free  from  error  which 

instructs  the  Jury  that  "if  you  oelieve  from  the  evidence 
beyond  a  reasonable  doubt  that  there  was  a  conspiracy  be- 
tween the  defenuants  and  the  father  to  take  the  life  of  Yes- 
ter  Henson  [the  deceased]  or  do  him  great  injury  and  the 
father  of  defendants  fired  the  fatal  shot  that  killed  the  de- 
ceased, then  they  would  be  equally  guilty  with  the  father, 
if  the  shooting  by  the  father  was  done  in  carrying  out  the 
conspiracy  previously  entered  into  by  him." 

8.  Same;  same. — In  such  a  case,  it  is  not  error  for  the  court  to 

instruct  the  jury  as  a  part  of  its  oral  charge  that  "if  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that 
these  defendants  entered  into  a  conspiracy  to  kill  the  de- 
ceased, and  the  deceased  was  killed  with  a  pistol,  you  would 
find  them  guilty  of  murder  in  the  second  degree,  if  it  was 
done  unlawfully  and  with  malice." 

9.  Same;  same. — In  such  a  case,  where  there  was  evidence  tend- 

ing to  show  that  while  there  were  several  shots  fired  at  the 
deceased  by  the  defendants  with  pistols,  that  the  fatal  shot 
was  fired  by  the  father  of  the  defendant  from  a  rifle,  and 
that  there  was  a  conspiracy  between  the  defendants  and  their 
father  to  kill  the  deceased,  a  charge  which  instructs  the  jury 
that  if  they  believe  that  the  deceased  "was  killed  by  a  shot 
from  a  rifle  and  not  with  a  pistol,  you  must  acquit  the  de- 
fendants," is  erroneous,  in  that  it  pretermits  all  reference  to 
a  conspiracy. 

10.  Homicide;  diarge  as  to  self  defense. — On  a  trial  under  an  in- 

dictment for  murder,  a  charge  which  instructs  the  jury  that 
"in  order  to  invoke  the  doctrine  of  self  defense  defendants 
must  have  been  free  from  fault  in  bringing  on  the  difllculty — 
reasonably  free  from  fault  will  not  do,"  is  free  from  error. 

Appeal  from  the  Circuit  Court  of  Walker. 

Tried  before  the  Hon.  A.  H.  Alston. 

The  api>ellants,    Adoli>hu8  and  Walter  Stevens,  were 
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jointly  indicted  for  murder  in  the  second  d^ree  for 
killing  one  Vester  Henson,  by  shooting  him  with  a 
pistol,  was  convicted  of  manslaughter  in  the  second  de- 
gree and  sentenced  to  three  years'  imprisonment  in  the 
penitentiary. 

The  evidence  for  the  State  tended  to  t?how  that  on 
the  day  of  the  killing  there  was  to  b^  a  trial  of  a  ease 
between  the  mother  of  the  defendant  and  Vester  Hen- 
son,  the  deceased;  that  this  case  was  «i  suit  in  a 
justice  of  the  peace  court,  in  which  the  defendant's, 
mother  was  suing  the  deceased  for  rent ;  that  when  the 
case  was  called  for  trial  it  was  continued,  but  before 
it  was  continued,  the  defendant's  mother  asked  for  some 
subpoenaes  to  be  issued  for  mtnesses;  that  after  the 
case  was  continued  Walter  Stevens,  one  of  the  defend- 
ants, got  up  in  the  room  where  the  people  was  as- 
sembled for  trial  and  stepped  over  to  the  deceased  and 
said  th'at  he  wanted  to  see  him;  that  the  deceased 
walked  from  the  house  with  Walter  and  Adolphus 
Stevens  and  the  defendant;  that  as  they  walked  along 
the  defendants  were  cursing  at  the  deceased,  and  upon 
Adolphus  asking  him  why  he  had  treated  their  sister 
as  he  had,  he  denied  having  done  anything  wrong 
towards  the  defendants'  sister;  that  thereupon  Adol- 
phus replied  that  he  intended  to  whip  him  for  it;  that 
the  .deceased  pulled  'his  knife  and  cut  at  Adolphus,  who 
stepped  backwards  and  stumbled  over  a  bush;  that 
thereupon  Walter  Stevens  stepped  between  them  and 
the  shooting  commenced;  that  while  the  shooting  was 
going  on,  Jesse  Stevens,  the  father  of  the  defendants, 
was  seen  to  leve)  his  Winchester  rifle  at  the  deceased 
and  fire  it,  and  upon  the  firing  of  the  rifle  of  Jesse 
Stevens,  the  deceased  fell.  There  was  conflict  in  the 
eviden<»e  as  to  whether  the  decased  or  Walter  Stevens 
fired  the  first  shot. 

The  evidence  for  the  defendants  tended  to  sho>v  that 
neither  of  them  fired  at  the  deceased  until  after  he  had 
cut  at  Adolphus  Stevens  Avith  his  knife  and  cut  his 
collar,  and  that  after  cutting  at  Adolphus  Stevens,  the 
deceased  cut  Wi)lter  Stevens'  throat  and  shot  him  twice; 
that  thereupon  Walter  Stevens  pulled  his  pistol  and  be- 
gan shooting  at  Henson;  that  Adolphus  Stevens  did 
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not  shoot  at  all.  The  defendants,  as  witnesses  in  their 
owTi  behalf,  testified  that  there  was  no  conspiracy  be- 
tween them  and  their  father  and  John  Morgan,  their 
brother-in-law,  to  kill  the  deceased. 

During  the  eicaniination  of  the  justice  of  the  peace 
before  whom  the  case  between  the  defendants'  mother 
and  the  de<*eas<xl  was  jHtuding  for  »t;rial,  and  after  he 
had  testified  that  the  defendants'  mother  asked  for 
subpoenaes  for  witnesses,  the  State  asked  said  witness 
the  following  question:  "Did  John  Morgan,  a  brother- 
in-law  of  defendants,  say  anything  about  issuing  a 
subpoena  in  the  defendants'  presence?"  The  defend- 
ants objected  to  this  (jue^stion  upon  the. ground  that  it 
w«s  irrelevant,  immaterial  and  not  binding  on  the  de- 
fendants. The  court  overruled  the  objection,  and  the 
defendants  excepted.  The  witness  answered  that  John 
Morgan  said  in  the  presence  of  the  defendants  "By 
God  you  need  not  be  issuing  these  damn  old  subpoenaes. 
We  intend  to  fix  it  up  in  our  own  \viiy."  The  court  over- 
ruled the  defendants'  motion .  iv  exclude  this  answer, 
and  to  this  ruling  the  defendants  duly  excepted.  It 
w^as  shown  by  the  e\idence  that  John  Morgan  was  a 
bTOther-in-law  of  the  defendants  and  lived  at  Horse 
Greek,  nine  or  ten  miles  away;  that  the  night  before 
the  difficulty  the  defendants  came  to  the  house  of  John 
Morgan  and  sjK^nt  the  night,  and  that  he  came  to  the 
place  where  the  killing  occurred  with  the  defendants 
the  next  morning. 

John  Morgan  was  introduced  as  a  witness  for  the  de- 
fendants, and  testified  that  he  was  present  at  the  shoot- 
ing, but  there  was  no  conspiracy  existing  between  him 
and  the  defendants  to  kill  the  deceased.  The  solicitor 
asked  the  witness  the  following  question:  "Did  you 
tell  Andy  Pebley  the  evening  before  the  shooting  at 
Horse  Creek  ithat  the  Stevens  boys  would  be  out  on 
the  night  train  and  hell  Avould  be  raised  up  above  the 
next  day?"  The  defendants  objected  to  this  question 
upon  the  ground  that  they  were  not  shown  to  be  pres- 
ent at  the  time  the  statement  asked  about  was  made, 
and  were  not  shown  to  have  known  anything  about  the 
conversation.  The  court  overruled  the  objection,  and 
Vol.  133. 
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tie  defendants  duly  excepted.      The  witness  answered 
that  he  did  not  make  said  statement  to  said  Pebley. 

The  said  Andy  Pebley  was  introduced  as  a  witness, 
and  he  was  asked  by  the  State  the  following  question: 
"Did  John  Morgan  tell  you  the  evening  before  the 
shooting  at  Horse  Creek  that  the  Stevens  boys  would  be 
out  on  the  night  train  and  hell  would  be  raised  up  above 
the  next  day?''  The  defendants  objected  to  this  ques- 
tion upon  the  ground  that  it  called  for  incompetent  and 
hearsay  testimony.  The  court  overruled  the  objection, 
and  the  defendants  excepted.  The  Aviitmess  answered 
that  John  Morgan  did  make  said  statement  at  the  time 
specified. 

J.  Henson,  the  father  of  the  deceased,  when  exam- 
ined as  a  witness,  identified  certain  clothes  which  were 
shown  him  as  the  same  which  were  worn  by  the  de- 
ceased when  he  was  shot,  and  stated  that  they  had  been 
in  his  possession  ever  since  the  killing  and  were  in  the 
same  condition  as  they  w^ere  at  the  time  of  the  shooting. 

A  witness,  Dan  Khodes,  was,  during  his  exam- 
ination, shown  the  same  clothing,  and  he  identified  them 
as  the  clothing  Vester  Henson  had  on  at  the  time  he 
was  shot  Thereupon  the  State  offered  the  clothing  in 
evidence,  and  defendants  objected  on  the  ground  that 
the  clothes  had  not  been  properly  identified,  and  that 
the  witn^s  had  not  been  in  possession  of  the  clothes; 
The  court  overruled  ithe  objection,  and  the  defendants 
duly  excepted. 

The  defendants  separately  excepted  to  the  following 
portion  of  the  court's  oral  charge  to  the  jury:  (B.) 
''In  order  to  invoke  the  doctrine  of  self-defense  defend- 
ants must  have  been  free  from  fault  in  bringing  on  the 
difficulty,  reasonably  free  from  fault  will  not  do."  (C.)  ^ 
''If  you  believe  from  the  evidence  beyond  a  reasonable 
douht  that  there  was  a  conspiracy  between  the  defend- 
ants and  the  father  to  take  the  life  of  Vester  Henson 
(the  deceased),  or  do  him  great  injui'y,  and  t^he 
fatter  of  defendants  fifed  the  fatal  shot  that  killed  the 
deceased,  then  they  would  be  equally  guilty  with  the 
father,  if  the  shooting  by  the  father  was  done  in  carry- 
intout  the  conspiracy  previously  entered  into  by  them." 

3  c 
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(D.)  "If  you  believe  from  the  evident^e  beyond  a  rea- 
sonable doubt  that  these  defendants  entered  into  a  con- 
spiracy to  kill  the  deceased,  and  the  deceased  was  killed 
with  a  pistol,  you  would  find  them  guilty  of  murder  in 
the  second  degree,  if  it  was  done  unlawfully  and  with 
malice." 

The  defendants  requested  the  court  to  give  to  the  jury 
the  following  written  chairges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked: 
(12.)  "I  charge  you,  gentlemen  of  the  jury,  that  Wal- 
ter Stevens  had  the  same  right  to  act  in  self-defense  afi 
if  he  had  been  first  attacked,  even  though  the  evidence 
shows  that  Vester  Henson  had  attacked  his  brother, 
Dolph  Stevens,  and  Walter  had  interfered  to  prevent 
Henson  from  further  attacking  Dolph  Stovens."  (A.) 
"I  charge  you  that  if  you  believe  that  Vester  Henson 
was  killed  by  a  shot  firom  a  rifle  gun  and  not  with  a 
pistol,  you  must  acquit  the  defendants." 

The  judgment  entry  was  as  follows:  ^'This,  the  19th 
day  of  Miirch,  1902,  came  C.  W.  Ferguson,  solicitor,  who 
prosecutes  for  the  State  of  Alabama,  and  also  came  the 
defendants  in  their  own  proper  persons,  and  by  attor- 
neys, and  the  said  defendants  being  duly  arraigned  up- 
on said  indictment  for  their  plea  thereto  says  in  person, 
that  they  are  not  guilty,  issue  was  joined  on  this  plea, 
thereupon  came  a  jury  of  good  and  lawful  men,  to-wit ; 
T.  B.  Hyche  and  eleven  others,  who  being  empannelled 
and  sworn  according  to  law,  upon  their  oaths  do  say: 
*  We,  the  jury,  find  the  defendants  guilty  of  manslaughter 
in  the  first  degree,  and  fix  the  punishment  at  two  (2) 
years'  imprisonment.'  The  jury  being  asked  by  the 
court  in  open  court  in  presence  of  both  of  the  defend- 
ants, and  their  counsel,  if  the  word  'defendants'  includ- 
ed both  defendants,  they  answered  that  the  verdict  in- 
cluded l>oth  defendants,  and  fixed  the  punishment  of 
each  at  two  (2)  years'  imprisonment.  And  thereafter 
before  the  jury  was  discharged,  the  defendants  demand- 
ed a.  poll  of  said  jury  on  said  verdict,  and  each  of  said 
jurors  separately  stated  that  that  was  his  verdict." 
The  judgment  entry  then  i)r(>cee(led  to  adjudge  the  de- 
fendants guilty  of  manslaugbiter  in  the  fli'st  degree,  etc. 

Vol.  133. 
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There  was  a  motion  made  by  the  defendants  in  arrest 
of  judgment,  upon  the  ground  that  the  verdict  ireturned 
by  the  jury  was  insufficient  and  uncertain  in  that  it 
does  not  state  whether  both  at  the  defendants  or  each 
of  them  shall  suffer  one  year,  so  as  to  make  two  years, 
and  th'at  it  fails  to  state  w^hat  punishment  each  of  the 
defendants  shall  suffer.  This  motion  was  overruled. 
Subsequently  the  court  rendered  its  sentence  upon  the 
defendant®,  which  was  in  w^ords  and  figures  as  follows : 
"And  now  upon  this,  the  22d  day  of  March,  1902,  Wal- 
ter Stevens,  the  defendant,  being  in  open  court  and  being 
asked  by  the  court  if  he  had  anything  to  say  why  the 
sentence  of  the  law  should  not  now  be  pronounced  ui)on 
him,  says  nothing.  It  is  therefore  considered  by  the 
court,  and  it  is  the  judgment  and  sentence  of  the  court 
that  the  said  defendant,  Walter  Stevens,  be  imprisoned 
in  the  penitentiary  of  the  State  of  Alabama  for  a  term 
of  two  (2)  years."  A  similar  sentence  was  passed  up- 
on the  defendant,  Adolphus  Stevens. 

D.  A.  McGregor,  J.  T.  Shugaet  and  Coleman  & 
Bankhead,  for  appellant. — The  verdict  should  be  the 
jury's  conclusion  on  considering  each  defendant's  case 
by  itself.  And  if  guilty  against  all,  it  should  be  in  terms 
which  can  be  construed  as  several. — Code,  §  1036.  While 
several  defendants  jointly  indicted  may  be  jointly 
tried,  the  verdict  and  judgment  should  be  several.  A 
general  verdict  imposing  a  joint  fine  or  punishment  is 
improper,  and  a  venire  de  fiavo  should  be  awarded. — 22 
Encyc,  PI.  &  Pr.,  847. 

It  is  necessary,  before  evidence  of  de(*larations  by 
conspirators  can  be  admitted  that  a  foundation  should 
be  laid  by  proof  addressed  to  the  court,  prima  facie  suffi- 
cient to  establish  the  existence  of  such  a  conspiracy. 
Oici^ns  V.  The  State,  74  Ala.  401 ;  Hall  v.  State,  51  Ala. 
9;  Hunter  v.  State,  112  Ala.  77. 

Chas.  G.  Brown,  Attorney-General,  for  the  State. 
The  verdict  of  the  jury  was  sufficient,  and  the  sentence 
of  the  court  was  sufficient. — Wilkinson  t\  State,  106 
Ala.  27.  The  record  conclusively  shows  that  the  pun- 
ishment of  two  years  on  each  of  the  defendants  was 
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awarded  by  the  verdict  of  the  jury.  It  is  not  essential 
to  the  validity  or  suflleiency  of  the  verdict  that  it  should 
be  in  writing. — State  v.  Underwood,  2  Ala,  744;  Mead- 
otvcroft  V.  State,  163  111.  56;  White  v.  State,  30  Ala.  520. 
The  court  did  not  err  in  its  rulings  upon  the  evidence. 
Martin  v.  State,  89  Ala<  115;  Turner  v.  State,  97  Ala. 
57;  Elmore  i\  State,  110  Ala.  93;  Tanner  v.  State,  92 
Ala.  1. 

TYSON,  J.— Upon  the  authority  of  Driggers  v.  The 
State,  (123  Ala.  46),  and  Wilkinwn  v.  The  State  (106 
Ala.  28),  we  must  hold  that  there  is  enough  expressed 
in  the  minute  entry  to  show  that  the  judgment  of  the 
court  was  invoked  and  pronounced  upon  the  guilt  of  the 
defendants.  If  it  be  conceded  that  the  verdict  of  the 
jury  as  expressed  in  writing  was  too  uncei*tain  and  in- 
definite, a  jx)int  we  do  not  decide,  to  support  a  judg- 
ment of  conviction,  this  defect  was  cured  by  what  was 
said  by  them,  in  explanation  of  the  written  verdict. 
Since  verdicts  may  be  ore  tenus,  the  oral  statement  by 
the  jury  of  their  findings,  in  connection  with  the  writ- 
ten vei-dict,  was  entirely  suflBcient  and  eliminated  all 
ambiguity,  if  it  existed,  in  the  latter.  Tliis  principle  is 
clearly  announced  in  the  case  of  The  State  v.  Underwood. 
2  Ala.  744,  where  it  was  said :  "It  is  not  essential  to  a 
verdict,  that  it  should  be  \ivTitten ;  the  jury  may  announce 
it  to  the  court  ore  temis^  or  upon  paper  at  their  pleas- 
ure ;  and,  however  rendered,  upon  the  suggestion  of  the 
judge,  it  may  be  varied  by  the  jury,  in  its  terms,  so  as 
to  make  it  sj^eak  their  intentions.  And  the  change, 
thus  made  in  the  finding,  need  not  be  noted  in  writing, 
even  if  it  be  such  as  to  entirely  supersede  the  verdict." 
See  also  Robinson  x\  The  State^  54  Ala.  86. 

The  record  affords  abundant  evidence  from  which  the 
jury  were  authorized  to  infer  that  there  was  a  conspir- 
acy between  the  father,  the  brother-in-law  of  these  de- 
fendants and  the  defendants  themselves  to  kill  the  de 
ceased.  In  the  light  of  the  results  which  followed  al- 
most immediately  upon  the  declaration  of  Morgan,  the 
brother-in-law,  made  in  their  presence,  to  the  justice  of 
the  peace,  it  was  clearly  inferable  that  he  had  reference 
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to  defendants  as  well  as  to  their  father  who  are  shown 
to  have  participated  in  the  deadly  combat. 

In  vie\^^  of  Morgan's  testimony  on  direct  examination 
that  there  wasi  no  conspiracy  between  him  and.  the  de- 
fendants, it  was  entirely  competent  for  the  prosecution 
for  the  puirpose  of  impeachment,  after  proper  predicate 
laid,  to  prove  by  Pebley  that  he  (Morgan)  made  the 
statement  which  he  denied  making.  So,  too,  in  view  of 
the  inference  afforded  by  the  evidence  that  defendants 
went  from  their  home,  in  an  adjoining  county  to  the 
place  of  the  difficulty,  for  the  purpose  of  provoking  a 
fight  with  the  deceased,  and  in  view  of  the  statement  of 
the  defendant,  Adolphus,  that  he  was  at  the  place  of  the 
difficulty  as  a  witness  in  a  suit  pending  between  his 
moither  and  deceased,  and  knew  what  the  contract  was 
between  his  mother  and  deceased,  it  was  competent  for 
the  solicitor  on  cross-examination,  to  further  ask  him 
what  was  the  contract  between  his  mother  and  the  de- 
ceased, for  the  purpose  of  showing,  if  he  could,  that  de- 
fendanit'S  presence  was  not  for  the  purpose  of  giving 
testimony  as  a  witness,  but  was  in  furtherance  of  the 
common  design  to  slay  the  deceased. 

The  only  other  exception  reserved  upon  the  trial  to 
the  admission  of  evidence,  was  the  action  of  the  court 
in  permitting  the  State  to  introduce  the  clothing  worn 
by  deceased  when  killed.  This  excepition  is  not  urged  in 
argument.  Besides,  there  is  manifestly  no  merit  in  it, 
the  clothing  having  been  fully  identified. 

Charge  12  refused  to  defendants  is  so  clearly  bad,  no 
further  comment  is  necessary. 

Charge  A  pretermits  all  reference  to  a  conspiracy, 
which  the  testimony  tended  to  show  existed  between 
the  defendants  and  their  father  to  kill  the  deceased, 
and  was,  therefore,  properly  refused. 

There  was  no  error  in  those  portions  of  the  oral 
charge  of  the  court  excepted  to. 

There  being  no  error  in  the  record,  the  judgment  must 
be  affirmed. 
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liS  laf'  Johnson  v.  The  State. 

Indictment  for  Murder. 

1.  Organization  of  jury  in  capital  case;  quashing  venire. — ^When 

a  special  venire  is  ordered  in  a  criminal  case,  including  the 
regular  jurors  drawn  and  summoned  for  the  week  of  the 
trial,  it  is  no  objection  to  the  special  venire  and  constitutes 
no  ground  for  quashing  it,  that  the  names  of  persons  drawn 
to  complete  the  panel  of  petit  Jurors  for  the  week  did  not 
appear  upon  the  special  venire  served  upon  the  defendant. 

2.  Homicide;  charge  to  the  jury. — On  a  trial  for  murder,  where 

both  the  evidence  for  the  State  and  for  the  defendant  prove 
that  the  homicide  was  committed  by  the  defendant,  a  charge 
requested  by  the  defendant  is  erroneous  and  properly  re- 
fused which  instructs  the  Jury  that  "they  must  believe  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty  that  the 
defendant  is  guilty  as  charged  in  the  indictment,  to  the  ex- 
clusion of  every  probability  of  his  innocence  and  every 
reasonable  doubt  of  his  guilt;  and  that  if  the  prosecution 
has  failed  to  furnish  such  measure  of  proof  and  to  im- 
press the  jury  with  such  belief  of  his  guilt,  they  should  And 
him  not  guilty." 

3.  Same;  same. — On  a  trial  under  an  indictment  for  murder,     a 

charge  is  erroneous  and  properly  refused  which  instructs  the 
jury  that  "if  the  defendant  killed  the  deceased  in  the  heat 
of  passion  aroused  by  sudden  anger  produced  by  the  resist- 
ance of  the  boy  being  chastised,  then  the  killing  would  not  be 
murder  unless  at  the  time  of  the  shooting  the  defendant 
was  prompted  by  a  willful,  intentional,  malicious  and  pre- 
meditated design  to  take  the  life  of  the  deceased,  and  if 
every  reasonable  hypothesis  of  the  innocence  of  the  de- 
fendant is  not  broken  down,  the  crime  of  murder  is  not 
made  out." 

4.  Same;  same. — On  a  trial  under  an  indictment  for  murder,  a 

charge  is  erroneous  and  properly  refused  which  instructs  the 
jury  that  "if  they  believe  from  the  evidence  that  the  "kill- 
ing in  the  case  was  not  malicious,  then  the  defendant  Would 
not  be  gruilty  of  murder  in  either,  and  that  if  the  killing  in 
this  case  was  without  malice,  then  the  defendant  would  not 
be  guilty  of  a  higher  offense  than  manslaughter  in  the  first 
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degree^  and  that  if  after  considering  all  the  evidence  the 
jury  have  a  reasonable  doubt  of  defendant's  guilt  of  man- 
slaughter arising  out  of  any  part  of  the  evidence  then  they 
should  find  the  defendant  not  guilty  of  any  offense." 

5.  Same;  same. — On  a  trial  under  an   indictment  for  murder,  a 

charge  is  erroneous  and  properly  refused  which  instructs 
the  Jury  that  "if  defendant  was  moved  by  sudden  anger  or 
passion  provoked  by  his  attempt  to  chastise  his  son,  the  de- 
ceased, and  the  latter's  resistance,  to  fire  the  grun,  but  that  no 
malice  entered  into  it,  then  the  defendant  could  not  right- 
fully be  convicted  of  murder." 

6.  Court's  oral  charge  to  jury, — On  a  tri^i  under  an  indictment 

for  murder,  where  the  court  in  its  -oral  charge  to  the  jury 
correctly  instructs  the  jury  as  to  what  constitutes  murder 
in  the  first  degree,  the  further  instruction  to  the  jury  that 
"Murder  in  the  second  degree  is  the  unlawful  and  malicious 
killing  of  a  human  being.  The  distinction  between  the  two 
degrees  of  murder  is  the  absence  in  murder  in  the  second 
degree  of  that  deliberation  and  premeditation  required  in 
murder  in  the  first  degree  is  free  from  error. 

Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  John  Pblham. 

The  appelant,  Van  Johnson,  was  indicted  and  tried 
for  the  murder  of  Arthur  Johnson,  was  convicted  of 
murder  in  the  first  degree,  and  sentenced  to  the  peni- 
tentiary for  life. 

Before  entering  upon  fthe  trial,  the  defendant  moved 
to  quash  the  venire.  The  grounds  of  the  motion  and  the 
facts  in  reference  thereto  are  sufficiently  shown  in  the 
opinion. 

The  evidence  on  the  part  of  the  State  tended  to  show 
that  the  defendanrt;  killed  Arthur  Johnson,  his  son,  by 
shooting  him  with  a  shot  gun ;  that  the  deceased  left  the 
defendant's  house  in  the  month  of  June,  1901,  and  came 
back  in  July,  1901,  on  the  day  he  ^^as  killed ;  that  as  the 
defendant  approached  the  house  on  the  day  of  (the  kill- 
ing, he  saw  his  son  sitting  on  his  front  porch ;  that  he 
walked  up  to  him,  carrying  a  walking  stick  in  his  hand, 
and  taking  his  son  by  the  arm  remarked  that  he  had 
promised  to  whip  him  for  treating  him  the  way  he  had 
done;  that  the  son  asked  to  be  allowed  to  explain,  and 
arose  from  his  chair;  thaft  the  defendant  struck  him  with 
the  stick ;  that  then  the  son  grappled  with  the  defendant, 
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when  he  placed  his  hand  under  the  defendant's  chin  and 
shoving  his  head  back,  released  him  and  ran  back 
through  the  house  into  the  mrd,  and  then  ran  around 
the  house;  that  the  defendant  followed  him  and  as  he 
entered  tlie  door  of  the  second  room,  he  ftook  down  a 
shot  gun  from  over  the  d,oor,  and  continued  to  run  after 
his  son ;  that  qn  getting  into  the  yard^  he  raised  the  gun 
to  his  shoulder  and  fired  at  the  son,  instantly  killing 
him. 

The  evidence  for  the  defendanit  after  showing  the 
same  facts  as  disclosed  by  the  State's  evidence  in  refer- 
ience  to  the  commencement  of  the  quarrel,  then  itended 
to  show  that  as  the  defendant  was  running  after  his  son 
with  the  gun  in  one  hand  and  the  stick  in  (the  other,  he 
stumped  his  foot  against  a  root  that  was  in  the  yard, 
aud  as  he  fell  the  gu,n  was  accidentally  discharged. 

The  court  in  its  oral  charge  to  the. jury,  after  cor- 
rectly instruciting  the  jury  as  to  what  Avas  muirder  in 
the  first  degree,  thei)  continued  its  instruction  as  fol- 
lows: "Murder  in  the  second  degree  is  the  unlawful 
and  malicious  killing  of  a  human  being.  The  distinction 
between  the  two  degrees  of  murder  is  the  absence  in 
murxier  in  the  second  degree  of  that  deliberation  and  pre- 
meditation required  in  murder  in  the  first  degree.  Man- 
slaughter in  the  first  degree  is  the  unlawful  and  inten- 
tional killing  of  a  human  being  without  malice,  express 
or  implied,  and  manslaughter  committed  under  any 
other  circumstances  is  manslaughter  in  the  second  de- 
gree" The  defendant  excepted  to  this  portion  of  the 
count's  general  oral  charge.  The  defendant  then  re- 
quested the  court  to  give  to  the  jury  the  following  writ- 
ten charges,  and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  (11.)  "If  the  de- 
fendant killed  the  deceased  in  the  heat  of  passion 
aroused  by  sudden  anger  produced  by  the  resistance  of 
the  boy  to  being  chastised,  then  the  killing  would  not 
be  murder  unless  at  the  time  of  the  shooting  the  defend- 
ant was  prompted  by  a  willful,  intentional,  malicious 
and  premeditated  design  to  take  the  life  of  the  deceased, 
and  if  every  reasonable  hypothesis  of  the  innocence  of 
the  defendant  is  not  broken  down,  the  crime  for  murder 
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is  not  made  out."  (7.)  "The  court  charges  the  jury 
that  they  must  believe  beyond  a  reasonable  doubt  and 
to  a  moral  centainty,  that  the  defendant  is  guilty  as 
charged  in  the  indictment  to  the  exclusion  of  every  pro- 
bability of  his  innocence  and  every  reasonable  doubt  of 
his  guilt,  and  that  if  the  prosecution  has  failed  to  fur- 
nish such  measure  of  proof  and  to  impress  the  jury  with 
such  belief  of  his  guilt,  fthey  should  find  him  not  guilty." 
(18.)  "The  count  charges  the  jury  that  if  they  believe 
from  the  evidence  that  the  killing  in  the  case  was  not 
malicious,  then  the  defendant  would  not  be  guilty  of 
murder  in  either,  and  that  if  the  killing  in  this  case  was 
without  malice,  then  the  defendant  would  not  be  guilty 
of  a  higher  offense  than  mansiaughter.  in  the  first  de- 
gree, and  that  if  after  considering  all  .  the  evi- 
dence the  jury  have  a  reasonable  doubt  of  de- 
fendant's guilt  of  manslaughter  arising  out  of 
any  part  of  the  evidence,  then  they  should  find  ithe  de- 
fendant not  guilty  of  any  offense."  (20.)  "If  defend- 
ant was  moved  by  sudden  anger  or  pasfeion  provoked  by 
his  attempt  to  chastise  his  son,  the  deceased,  and  the  • 
latter's  resistance  to  fire  the  gun,  but  that  no  malice  en- 
tered into  it,  then  tlie  defendant  could  noit  rightfully 
convicted  of  murder.  He  might  be  convicted  of  man- 
slaughter, but  nothing  more." 

No  counsel  marked  as  appearing  for  appellant. 

Chas.  (i.  Brow^n,  Attorney-General,  for  the  State. 
The  charges  rtijuested  by  the  defendant  were  erroneous, 
and  (therefore,  the  court  did  not  err  in  the  refusal  of 
them.— Stoball  v.  State,  116  Ala.  460 ;  Oilmore  v.  State, 
126  Ala.  31;  Hale  v.  State,  122  Ala.  85;  Nicholson  v. 
State,  117  Ala.  32;  Prior  v.  State,  77  Alu.  56;  Field  v. 
State,  52  Ala.  348;  Smith  v.  State,  100  Ala.  4;  Reese  v. 
State,  90  Ala.  624;  Little  John  v.  State,  29  So.  Rep.  390. 

SHARPE,  J. — This  case  was  by  an  order  made  in  the 
first  week  of  the  term  set  to  be  tried  in  the  third  week 
of  the  same  term.  Before  entering  on  the  trial  defend- 
ant moved  "to  quash  the  venire  because  (the  names  of 
persons  draw^n  to  complete  the  panel  of  petit  jurors  for 
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the  week  do  not  appear  on  the  list  of  the  venire  furnish- 
ed the  defendant."  The  record  shows  that  the  names 
referred  to  in  the  motion  were  ithose  of  three  persons 
who  had  not  been  drawn  as  jurors  for  the  week  of  the 
trial  but  who  in  the  organization  of  regular  juries  for 
that  week  had  been  summoned  and  placed  on  those  juries 
under  an  order  of  court  to  supply  the  places  of  persons 
whose  names  were  on  the  vemre  for  that  week  and  who 
had  either  not  been  summoned,  or  had  for  suflBcienit 
reason  been  excused  from  serving.  It  is  ''a  copy  of  the 
venire  for  his  trial"  which  under  section  5273  of  the 
Code  must  be  served  on  a  defendant  in  a  capital  case, 
or  his  counsel,  an  entire  day  before  the  day  set  for  trial. 
The  venire  to  be  formed  for  a.  capijtal  case,  set  for  trial 
as  this  was,  is  determined  by  the  sfbatute,  which,  after 
providing  for  the  drawing  and  summoning  of  special 
jurors  to  attend  the  trial,  provides  further  among  other 
things  that  "when  the  day  set  for  the  trial  is  a  day  of  a 
subsequent  week  of  the  term,  ithe  special  jurors  so  drawn 
together  with  the  jurors  drawn  and  summoned  for  such 
•  subsequent  week,  shall  constitute  such  venire." — Code, 
§  5005;  Baker  v.  State.  22  Ala.  1.  The  language  of  the 
statute  excludes  the  idea  which  seems  to  have  inspired 
the  motion  that  the  persons  mentioned  therein  belonged 
on  the  venire  for  the  trial  of  this  case. — Ctreen  v.  State, 
97  Ala.  59.  The  fact  that  they  were  placed  on  the  panel 
for  the  week  pureuant  to  the  summarv  order  w^ould  not 
have  authorized  the  use  of  their  names  in  the  selection 
of  the  jury,  and  it  does  not  appear  that  they  were  so 
used.  It  is  admitted  fact  that  a  copy  of  the  indictment 
together  with  a  list  of  the  special  jurors  and  of  the 
jurors  drawn  and  summoned  for  the  week  of  trial,  w^ere 
duly  served  on  defendant,  and  this  shows  a  strict  com- 
pliance with  the  statute. 

The  charges  refused  to  defendant  were  each  objection- 
able. Charge  7  was  calculated  to  mislead  the  jury*  to 
believe  the  evidence  adduced  by  the  State  alone  should 
show  defendant  guilty,  whereas  it  was  their  duty  in  de- 
termining the  question  of  guilt  to  consider  also  the  tes- 
timony introduced  by  defendant,  which  in  itself  proved 
the  homicide  was  committed  by  him,  if  nothing  further 
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favorable  fto  the  State.  A  similar  charge  was  approved 
in  Brown's  case^  118  Ala.  Ill,  but  the  report  of  that  case 
does  not  show  any  evidence  proceeded  from  the  defend- 
ant's side  of  the  case  tending  to  prove  guilt. 

Premeditation  is  not  an  essential  element  of  murder 
in  the  second  degree  as  is  assumed  by  charge  11.  That 
charge  and  charge  20  each  ignore  the  principle  thajt 
heat  of  passion  to  rebut  a  presumption  of  malice  once 
raised,  so  as  to  reduce  a  homicide  to  manslaughter, 
muBt  be  the  result  of  reasonable  provocation.  As  said 
in  Prior  v.  State,  77  Ala.  56,  there  must  be  a  concurrence 
of  adequate  provocation  and  ungovernable  passion. 
Whether  such  provocation  exisrted  was  under  the  evi- 
dence in  this  case  a  question  for  the  jury.  Charge  20 
also  lacks  some  words  in  the  phrase  "could  not  right- 
fully convicted  of  murder"  to  give  the  expression  mean- 
ing. 

Charge'  18  is  obscure  of  meaning  in  the  absence  of 
some  missing  word  or  phrase  next  after  the  words 
"guilty  in  either.'^ 

The  court's  oral  charge,  in  defining  murder  in  the  sec- 
ond degree  in  connection  with  what  was  said  in  distin- 
guishing the  t\\^o  degrees  of  murder,  was  free  from  error. 

No  error  appearing,  the  judgment  will  be  affirmed. 


Lide  V.  The  State. 

Indictment  for  Murder. 

City  court  of  Montgomery;  power  as  to  organization  of  juries. 
Although  the  city  court  of  Montgomery  is  an  inferior  court, 
and  of  statutory  creation,  it  is,  in  all  criminal  matters,  a 
court  of  general  Jurisdiction ;  and  in  the  organization  of  grand 
and  petit  juries  for  the  administration  of  the  criminal  law, 
it  possesses  like  powers  to  those  conferred  by  the  statutes 
upon  circuit  courts. 

Same;  organization  of  special  grand  jury. — Section  5000  of  the 
Code,  providing  for  the  organization  of  a  special  grand  Jury 
during  the  session  of  the  court  after  the  grand  Jury  has  been 
discharged,  is  not  repealed,   so   far  as  Montgomery   county 
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is  concerned,  by  the  act  of  the  General  Assembly  creating 
the 'city  court  of  Montgomery  and  the  local  statutes  enacted 
for  the  selection  and  drawing  of  juries  for  Montgomery 
county;  and  where,  during  the  term  of  the  city  court,  after 
the  regular  grand  jury  for  such  term  has  been  discharged, 
an  offense  is  committed  in  Montgomery  county,  the  city  court 
has  authority  and  power,  under  said  stautute  (Code,  §  5000), 
to  organize  a  special  grand  jury  for  the  investigation  of  the 
offense. 

3.  Same;  same. — In  the  organization  of. a  special  grand  jury  by  the 
city  court  of  Montgomery,  under  the  provisions  of  the  statute 
providing  therefor  (Code,  S  5000),  where  the  order  commands 
"the  sheriff  forthwith  to  summon  eighteen  persons  pos- 
sessing the  requisite  qualifications  of  grand  jurors,"  it  Is 
no  objection  to  an  indictment  preferred  by  the  grand  jury 
so  organized,  that  the  sheriff  did  hot  select  the  names  of 
the  persons  summohed  by  him,  in  obedience  to  the  orders 
of  the  court,  frOm  the  jury  list  which  is  required  to  be  kept 
in  the  office  of  the  judge  of  probate  by  the  special  jury  law 
for  Montgomery  county. 

4..  Homicide;  loife  not  competent  witness  for  hiishand^-T-Oi^  a  trial 
under  an  indictment  for  murder,  the  wife,  of  the  defendant 
Is  incompetent  as  a  witness  for  her  husband. 

5.  Argument  of  counsel;  failure  to  examine  witness;  error  without 

injury, — In  tne    trial  of  a  criminal  case,  the  failure  of     the 
defendant  to  introduce  a  witness  subpoenaed  and  present,  In , 
•  support  of  the  testimony  of  another  witness  examined  in  be- 

half of  the  defendant  in  reference  to  a  fact  wholly  immate- 
rial and  irrelevant  to  any  issue  involved  in  the  trial,  is  not 
the  legitimate  subject  of  comment  by  an  attorney  for  the 
prosecution  in  his  argument  to  the  jury;  but  the  refusal  of 
the  court  to  stop  the  Stfite's  counsel  in  commenting  upon 
such  failure  of  t-e  defense  is  error  without  injury,  and, 
therefore,  will  not,  under  the  statute  (Code,  §  4333),  work 
the  reversal  of  the  judgment  of  conviction. 

6.  Same. — Every    fact   which   the   testimony   tends    tO   prove    and 

every  inference  counsel  may  think  arises  out  of  the  tes- 
timony, is  legitimate  subject  of  criticism  and  discussion  in 
the  argument  of  counsel  before  juries. 

7.  Trial  and  its  incidents;   order  of  court  clearing   court  room, 

A  trial  court  has  not  only  the  power,  but  it  is  its  duty, 
in  the  trial  of  cases,  to  prevent  demonstrations  of  approval 
or  disapproval  by  spectators  in  the  court  room;  and  it  is  no 
ground  of  objection  that  during  the  trial  of  a  criminal  case, 
the  court  had  the  court  room  cleared  of  all  spectators,  because 
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of  applause  in  the  audience  occasioned  by  the  remarks  of 
counsel  during  his  argument  to  the  Jury. 

8.  Insanity;   burden  of  proof;  reasonable  doubt. — ^When   insanity 

is  set  up  as  a  defense  in  a  criminal  case,  the  burden  is 
upon  the  defendant  to  establish  the  insanity  to  the  satis- 
faction of  the  Jury  by  a  preponderance  of  the  evidence,  and 
a  reasonable  doubt  of  the  defendant's  sanity,  raised  by  all 
the  evidence,  does  not  Justify  an  acquittal. 

9.  Same;  what  necessary  to  justify  acquittal. — ^When  insanity  Is 

set  up  as  a  defense  in  a  criminal  case,  the  defendant  must 
show  by  a  preponderance  of  the  evidence  (1).  that  at  the 
time  of  the  commission  of  the  crime  he  was  aflElicted  with  a 
disease  of  the  brain,  rendering  him  idiotic  or  otherwise  In- 
sane; (2)  that  being  so  afflicted  he  did  not  know  right  from 
wrong  as  applied  to  the  particular  action;  (3)  if  knowing 
right  from  wrong,  that  he  had  by  reason  of  duress  of  such 
mental  disease,  lost  the  power  to  choose  between  right  and 
wrong,  and  to  avoid  doing  the  act;  and  (4)  that  the  crime 
was  so  connected  with  such  mental  disease  in  the  relation 
of  cause  and  effect  as  to  have  been  the  product  of  it  solely. 

10.  TrUkl  and  its  incidents;  right  of  court  to  direct  fdrm  of  verdict. 

On  a  trial  of  a  criminal  case,  where  the  jury  returns  a  ver- 
dict which  is  Irregular  in  form.  It.  is  not  error  for  the  court 
to  instruct  the  jxiry  as  to  the  proper  form  of  the  verdict 
and  direct  them  to  retire  for  the  purpose  of  making  the 
necessary  corrections. 

11.  Change  of  venue;  opinions  of  affiants  not  sufficient. — Where,  on 

an  application  fdr  a  change  of  venue,  the  affidavits  filed  in 
support  thereof  contain  the  mere  expression  of  the  opinion 
of  the  parties  making  them,  without  stating  any  distinct* 
tangible  facts  upon  which  such  opinions  are  based,  the  ap- 
plication is  properly  overruled,  since  the  mere  belief  of  the 
party  applying  for  a  change  of  venue,  or  of  the  witnesses 
he  introduces,  that  a  fair  and  Impartial  trial  can  not  be  had 
In  the  county  in  which  the  indictment  is  found,  is  insuffi- 
cient; facts  and  circumstances  rendering  such  a  trial  im- 
probable must  appear. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  A.  D.  Sayre. 

The  appellant,  Sam  Lide,  was  indicted  and  tried  for 
the  murder  of  A.  B.  Johnson,  was  convicted  of  murder 
in  the  fixet  degree  and  sentenced  to  the  penitentiary  for 
life. 

On  the  19th  day  of  March,  after  the  regular  grand 
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jury  organized  for  the  February  term  of  the  Montgom- 
ery city  court  had  been  discharged,  the  court  made  an 
order,  reciting  that  it  having  been  made  to  appear  that 
during  the  then,  February  term  of  the  court,  and  since 
the  regularly  organized  grand  jury  had  been  discharged, 
A.  B.  Johnson  had  been  feloniously  killed  in  Montgom- 
ery county,  and  an  immediate  investigaftion  of  the  same 
was  proper  and  necessary,  and  directing  the  sheriff  to 
summon  "18  persons  possessing  the  requisite  qualifica- 
tions of  grand  jurors"  to  attend  that  term  of  the  court 
for  the  puirpose  of  investigating  said  killing.  The  clerk, 
thereupon,  on  (that  day,  certified  and  delivered  to  the 
sheriff  a  copy  of  said  order.  No  jury  was  drawn  by  the 
judge.  No  order  was  made  by  the  judge  of  the  city 
court  directing  the  probate  judge  to  exhibit  any  list  of 
jurors  filed  in  his  office  to  the  sheriff;  and  withoujt  con- 
sulting any  list  prepared  by  the  jury  commissioners,  or 
otherwise,  the  sheriff,  in  obedience  (to  order  set  forth 
above,  selected  from  the  general  body  of  the  citizens  of 
the  county  eighteen  persons  whom  he  summoned  to  ap- 
pear on  March  26th.  On  the  last  named  date,  seventeen 
of  these  persons  so  summoned  w^ere  organized  into  a 
grand  jury,  and  on  the  same  day  preferred  the  alleged 
indictment  againat  the  defendant,  on  which  he  was  tried 
and  convicted,  charging  him  with  murdering  said  John- 
son, and  such  jury  was  then  on  that  day  discharged. 
The  defendant  filed  a  motion  to  quash  the  indictment, 
assigning  several  grounds  therefor.  He  also  filed  a  plea 
in  abatement  raising  the  same  question.  The  many 
grounds  of  the  motion  to  quash,  and  ithe  many  aver- 
ments in  the  plea  in  abatement,  assert  in  substance  only 
two  propositions :  ( 1 . )  The  city  court  of  Montgomery 
is  without  power  to  summon  a  special  grand  jury  to  in- 
vestigate an  offense  committed  during  the  term  of  the 
court  and  after  the  discharge  of  the  grand  jury  regu- 
larly organized  for  the  term.  In  other  Avords,  "sertion 
5000  of  the  Code  has  no  application  to  the  city  court  of 
Montgomei'v.  (2.)  Even  if  the  count  had  the  powder  to 
direct  tlie  summoning  of  such  grand  jury,  it  was  not 
summoned  and  selected  in  the  wny  required  by  statutes 
governing  the  summoning  and  selecting  of  grand  juries 
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in  Montgomery  €Ounty.  The  motion  to  quash  was  over- 
ruled, and  the  defendant  duly  excepted.  The  State  de- 
murred to  the  plea  in  abatement,  and  the  count  sustain- 
ed this  demurrer,  to  which  ruling  the  defendant  duly 
excepted. 

The  defendant  made  an  applicaition  for  a  change  of 
venue,  aud  in  his  petition  averred  the  facts  relating  to 
the  organization  of  a  special  grand  jury,  and  also  set 
out  the  statements  made  by  his  wife  to  him,  showing 
that  the  deceased  had  criminally  assaulted  her,  and 
then  averred  ithat  T.  J.  Reynolds,  the  father  of  the  wife 
of  the  defendant,  and  Oscar  Johnson,  the  brother  of  the 
deceased,  had  colluded  'together  with  other  persons  in 
procuring  a  statement  from  his  wife,  to  the  effect  that 
the  deceased  did  not  criminally  assauljt  her;  that  this 
statement  had  been  printed  in  the  daily  papers  publish- 
ed in  Montgomery,  which  papers  had  a  large  circulation 
throughout  the  county;  that  other  statements  harmful 
and  prejudicial  to  the  defendanit  had  been  made  in  the 
papera,  all  of  which  had  led  a  large  number  of  people 
throughout  the  county  to  believe  that  the  defendant  was 
guilty  of  the  crime  of  murder ;  and  that,  therefore,  the 
defendant  could  not  have  a  fair  and  impartial  trial  in 
the  county  of  Montgomery.  There  were  affidavits  intro- 
duced by  the  defendant  in  support  of  this  application, 
and  counter  affidavits  introduced  by  the  State.  This 
application  for  a  change  of  venue  was  denied. 

The  defendant  pleaded  "not  guilty,"  and  "not  guilty 
by  reason  of  insanity." 

It  was  shown  by  the  evidence  without  conflict  that  A. 
B.  Johnson  was  killed  by  defendant;  that  the  killing  oc- 
curred on  Friday  morning  in  the  store  of  the  defendant; 
that  Johnson  and  the  defendau/t  had  met  and  spoken  to 
each  other  some  time  before  Johnson  came  into  the  de- 
fendant's store;  that  after  this  meeting,  at  w^hich  there 
were  no  demonstrations  made  on  the  part  of  either, 
Johnson  walked  ito  the  store  of  the  defendant,  and  after 
having  entered  the  door  and  while  about  half  way  the 
store,  the  defendant  picked  up  his  shot  gun, 
which  was  loaded  with  buck-shot,  and  fired  up- 
on Johnson,  killing  him,  and  that  after  having  fired  the 
fatal  shot,  the  defendant  locked  his  store  door,  leaving 
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the  body  of  Johnson  on  the  floor,  and  in  <?ompany  with 
his  father-in-law,  one  T.  J.  Reynolds,  went  to  the 
city  of  Montgomery,  where  he  surrendered  himself. 

There  was  evidence  on  the  part  of  the  State  that  the 
defendant  had  delibei^ately  and  premeditatedly  deter- 
mined upon  killing  said  A.  B.  Johnson,  and  had  pre- 
pared himself  to  do  so;  and  that  he  had  made  inquiries 
as  to  what  would  be  the  result  of  his  killing  a  man,  and 
what  was  the  best  way  to  shoot  a  man  that  you  were 
trying  to  kill. 

There  was  evidence  introduced  by  the  defendant  tend- 
ing to  show  that  on  Sunday  nighit  before  the  killing 
Johnson  had  criminally  assaulted  and  attempted  to  rav- 
ish the  ^ife  of  the  defendant;  the  defendant  as  a  wit- 
ness in  his  own  behalf  testifying,  that  his  wife  told  him 
that  while  (the  defendant  was  away  from  home  Sunday 
afternoon,  she  went  to  the  store  of  the  defendant,  far 
the  purpose  of  getting  some  flour,  and  while  she  was 
there,  the  said  Johnson  came  into  the  store,  pushed  the 
door  to,  and  while  in  there  criminally  assaulted  her; 
(that  this  disclosure  and  these  statements  were  made  by 
the  defendant's  li^ife  to  him  on  Monday,  and  that  he  did 
not  see  Johnson  from  that  time  until  Friday  morning, 
a  short  time  before  the  homicide.  The  defendant  fur- 
ther testified  that  as  soon  as  he  w^as  told  by  his  wife  of 
the  criminal  assault  upon  her,  he  w;ent  at  once  to  the 
home  of  his  wife's  father,  T.  J.  Eeynolds,  and  after  a 
c*onference,  his  wife's  father  came  back  to  his  house 
with  him,  and  his  wife  repeated  the  statements  to  her 
father. 

T.  eJ.  Reynolds  was  introduced  as  a  witness  for  the 
State,  and  among  other  things  (testified  that  on  the 
Monday  night  before  the  killing,  the  defendant  came  to 
his  house  and  stated  that  his  wdfe  had  iold  him  that 
Johnson  had  criminally  assaulted  her,  and  that  he 
wanted  the  wiitness  to  go  with  him  and  talk  over  the 
matter  with  his  wife;  that  in  compliance  with  the  re- 
quest of  the  defendant,  he  went  to  his  house  and  asked 
the  defendant's  wife  if  what  the  defendant  had  told  him 
was  true;  (that  the  defendant's  wife  answered  that  it 
was  not  true;  but  that  the  defendant  had  forced  and 
compelled  her  to  make  that  statement  to  him ;  that  John- 
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son  had  never  treated  her  otherwise  than  as  a  lady ;  that 
when  she  made  the  statement  to  the  defendant,  she  told 
him  at  the  time  that  it  was  not  itrue.  Thetre  was  other  evi- 
dence introdu<ied  on  the  pant  of  the  State  tending  to 
show  that  su€h  statements  were  made  by  the  defend- 
ant's wife,  because  of  threats  made  by  the  defendant 
against  her,  and  by  reason  of  his  coercion  and  compul- 
sion. There  was  some  evidence  introduced  on  the  part 
of  the  State  ^tending  to  show  that  the  defendant  enter- 
tained animosity  against  the  deceased  for  a  year  or  more 
before  the  homicide. 

There  was  evidence  introduced  on  the  part  of  the  de- 
fendant tending  to  show  that  immediately  after  the 
killing  and  during  the  defendant's  incarceration  there 
n^^ere  symptoms  of  insanity  on  the  part  of  the 
defendant;  that  he  was  in  a  highly  nervous  con- 
dition, very  excited  and  acted  strangely  at  times.  It 
is,  however,  unnecessary  to  set  out  this  evidence  in  de- 
tail. 

The  defendant  offered  to  introduce  Mi*s.  M.  E.  Lide 
as  a  witness  in  his  behalf.  The  State  objected.  The 
bill  of  exceptions  then  recites  as  follows :  "Defendant's 
counsel  stated,  first,  that  (the  witness  so  offered  was  com- 
X>etent  and  offered  as  a  Avitness  under  the  special  plea  in 
the  ease,  and  that,  second,  if  not  competent  for  all  pur- 
poses under  the  plea,  then  she  was  competent  and  offered 
as  a  witness  to  testify  in  contradiction  of  the  testimony 
of  witnesses  for  tbe  State  in  reference  to  statements  made 
by  her.  The  court  sustained  the  objection,  and  iref used 
to  permit  witness  to  testify  for  any  puri)ose  in  the  case, 
and  fthe  defendant  then  and  there  duly  and  legally  ex- 
cepted to  the  acton  of  the  court." 

J.  W.  Killen  was  introduced  as  a'  witness  for  the  de- 
fendant, and  among  other  things  testified  to  a  state- 
ment made  by  Dr.  Oscar  Johnson,  the  brother  of  the  de- 
ceased, which  (tended  to  show  a  conspiracy  between 
Johnson  and  others  against  the  defendant  in  working 
up  a  case  against  him.  Killen  testified  that  at  the  time 
of  making  this  statement  one  Tobe  Jones  was  present. 
It  appeared  that  Tobe  Jones  was  a  witness  for  the  de- 
fendant, and  was  present  at  the  trial  and  was  sworn  as 
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a  witues!8.  The  solicitor  in  his  argument  to  the  jury 
said:  "Tobe  Jones  w-as  here  as  a  witness  for  the  de- 
fendant; why  wasn't  he  inti-oduced  as  a  fitness  by  the 
defendauit  to  substantiate  ilr.  Killen's  statement  as  to 
what  Dr.  Johnson  said?" — »tendinj»:  to  show  that  thei'e 
was  a  i-onspiracy  in  the  pros^nution  of  the  defendant. 
The  defendant  obje(-ted  to  this  statement  of  the  witness 
in  his  ar^iment  at*  bein^r  an  improjier  comment.  The 
court  overruhd  the  objec^tion  ajid  the  defendant  duly  ex- 
cepted. The  solicitor  during  his  argument  to  the  jury 
and  while  referring  to  the  result  if  the  defendant  should 
Ik*  acquitted,  »stated  thait  such  acquittal  would  "allow 
an(>ther  murderer  to  go  unwhipped  of  justice.-'  The  de- 
fendant objected  to  the  use  of  these  words  by  the  solici- 
tor in  his  argument  and  duly  excepted  to  the  court's 
overruling  his  objection.  One  of  ithe  counsel  for  the 
prosei'ution,  during  his  argument  to  the  jury,  and  while 
referring  to  the  killing  and  after  detailing  the  testimony 
tending  to  show  the  homicide,  state<i :  "This  is  an  as- 
sa«:4sination.  I  asisert  that  advisedly."  The  defendanjt 
duly  objected  to  this  remark.  The  court  ovenniled  the 
obje(*ti(m,  and  the  defendant  duly  excepted. 

The  bill  of  exceptions  contains  the  following  rei'ital: 
"During  the  closing  argument  tliere  was  applause  and 
clapping  of  hands  by  persons  assembled  in  the  court 
house.  Thereu]>on  the  i'ourt  ordered  that  the  court 
room  be  cleans!  of  all  persons  except  those  connected 
with  the  trial,  and  with  the  court  and  att<»rneys,  which 
order  was  promptly  executed,  and  the  doors  of  the  court 
house  were  closed  and  locked.  The  remainder  of  the 
tiial  until  after  the  jury  was  <'harge(l,  and  retirtnl  to 
con»«i(ler  of  their  vmlict  pr(K*eedwi  with  the  doors  so 
closed,  but  p<n'sons  were  admitted  fr<mi  lime  to  time 
during  this  period  on  appli-caition  to  the  judge,  and  a 
gallery  overlooking  the  couii:  room  renminiHi  open,  but 
the  gallery  would  not  hold  one-half  the  iK^)ple  who  were 
excluded  fiH)m  the  court  room."  The  defendant  object- 
ed to  this  action,  and  duly  excepted  to  the  court's  over- 
ruling his  objection. 

Upon  the  introducftion  of  all  the  e\idence,  the  court, 
at  the  request  of  the  State,  gave  to  the  jury  the  foUow- 
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ing  written  charges :  ( 1. )  "The  jury  must  be  reason- 
ably satisfied  that  the  defendant  was  aiBicted  with  a  dis- 
ease of  ithe  brain  at  the  time  of  the  killing  of  Johnson 
before  the  defendant  can  be  excused  on  the  ground  of 
insanity."  (2.)  "The  jury  must  be  reasonably  satisfied 
by  a  preponderance  of  the  evidence  that  the  defendant 
was  afflicted  with  a  disease  of  the  brain  at  the  time  of 
the  killing  of  Johnson  before  the  defendant  can  be  ex- 
cused on  the  ground  of  insanity." 

The  defendant  separately  excepted  to  the  giving  of 
each  of  these  charges,  and  also  separately  excepted  to 
the  court's  refusal  to  give  each  of  the  following  charges 
rwiuested  by  him :  (3.)  "If  from  all  the  evidence  in  this 
case,  the  jury  have  a  reasonable  doubt  as  to  the  sanity 
of  the  defendant  at  the  time  of  the  killing  of  Johnson, 
they  should  find  him  not  guilty,  under  his  plea  of  in- 
sanity." (4.)  "If  the  jury  believe  fix)m  the  evidence 
that  the  killing  of  the  decreased  by  the  defendan/t  Avas 
the  oflFspring  or  product  of  mental  disease,  the  verdict 
of  the  juiry  should  be  ^not  guilty  by  reason  of  insanity.'  " 
(5.)  "If  the  jury  believe  from  the  eviden<'e  that  the  de- 
fendant had  but  recently  recovered  from  an  attack  of 
typhoid  fever,  that  when  informed  that  the  deceased  had 
attempted  to  rape  his  wife,  he  was  greatly  ex<ited  and 
could  not  sleep;  that  he  was  highly  wTou^^lit  up;  that  he 
wept  in  the  public  road  and  declared  'my  life  is  ruined, 
my  wife  is  mined';  that  his  nervous  system  was  shat- 
tered; that  an  indignity  had  l>een  committed  on  his 
>^ife  by  deceased;  that  he  Avould  break  down  and  cry 
whenever  he  mentioned  the  indignity  to  liis  wife;  that 
his  family  had  been  disgraced;  that  he  seemed  indiffer- 
ent to  his  own  fate;  that  he  constantly  bewailed  the 
disgrace  which  had  <'ome  ux)on  his  family;  that  he  spent 
sleepless  nights  in  the  jail;  would  walk  the  floor  at 
ni«^bt;  would  talk  frequently  to  himself;  jmll  his  hair; 
had  a  defective  memory;  was  incoherent  and  discon- 
ne<-ted  in  his  thoughts  and  speech;  was  unusual  in  his 
manners;  was  abnormal  in  his  conduct  and  unnatural 
in  his  ways — these  symptoms,  phases,  manifestations 
and  evidences  are  for  the  jury  to  consider  in  determining 
whether  or  not  the  defendant  was  insane  at  the  time  of 
the  killing."     (6.)     "If  the  jury  believe  from  the  evi- 
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dence  that  A.  B.  Johnson  assaulted  the  wife  of  defend- 
ant, and  fthat  after  defendant  learned  of  such  assault 
he  killed  Johnson,  the  first  time  he  saw  him ;  and  that 
when  defendant  killed  Johnson,  though  he  was  sane,  he 
Avas  laboring  under  a  passion  the  reasonable  result  of  the 
knowledge  of  such  aesault,  then  the  jury  may  consider 
such  fact  in  determining  whether  or  not  defendant,  since 
he  first  learned  of  such  assault  had  had  sufficieio/t  time  for 
his  passion  engendered  by  the  knowledge  of  such  assault 
to  cool ;  and  if  the  jury  further  find  from  the  evidence  that 
there  had  not  been  sufficient  time  for  defendant's  pas- 
sion to  cool,  then  they  may  consider  whether  or  not 
the  absence  of  such  cooling  time  and  the  presence  of 
such  passion  is  sufficient  to  reduce  from  murder  to  man- 
slaughter."    (7.)     "If  the  jury  believe  that  the  deceased 
attempted  to  rape  the  defendant's  wife  on  Sunday  even- 
ing, that  the  deceased  left  home  and  went  into  the  coun- 
try some  distance  from  the  place  where  the  outrage  was 
attempted  and  did  not  return  until  Friday  morning, 
when  the  killing  was  done;  that  the  defendant  was  not 
informed  of  the  indignity  offered  to  the  defendant's  wife 
until  after  the  deceased  had  gone  into  the  country,  and 
that  defendant  had  not  seen  deceased  from  the  time  he 
heard  of  the  attempted    rape    until    Friday    morning, 
when  the  deceased  returned,  and   that   the   defendant 
shot  and  killed  Johnson,   the  deceased,   shortly  after 
seeing  him  for  the  first   time  after   deceased's    return 
home — then,  upon  this  state  of  facts,  without  more,  the 
jurv'  must  determine  whether  defendant  had  had  suffi- 
cient time  to  cool  his  anger  and  indignation ;  and  if  the 
jury  believe  from  the  evidence  that  the  sight  of  the  de- 
ceased caused  the  defendant's  passions  to  be  suddenly 
inflamed  and  aroused,  and  that    while   thus   suddenly 
aroused,  in  the  heat  of  blood,  on  a  sudden  impulse,  de- 
fendant shot  and  killed  the  decreased,  then  the  jury,  u])on 
this  state  of  facts,  would  be  warranted  in  finding  the 
defendant  not  guilty  of  murder  in  either  the  first  or 
second  degrees,  even  though  the  jury  should  find   that 
the  defendant  is  not  guilty  by  reason  of  insanity." 

The  jury  after  retiring  to  consider  their  verdict,  re- 
turned (to  the  court  room,  and  in  response  to  a  question 
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by  the  coui-t,  announced  that  they  had  agreed  on  their 
verdict.  It  was  handed  to  the  clerk  and  read  by  him, 
and  was  as  follows :  "We,  the  jury,  find  the  defendant 
guilty  of  murder  in  the  first  degree,  and  fix  the  punish- 
ment life  time  in  the  penitentiary.  C  E.  Menefee,  Fore- 
man." The  court  said  to  the  jury :  "If  you  intend  by  this 
verdict  to  fix  the  punishment  at  imprisonment  in  the 
penitentiary,  you  had  better  change  it  so  as  to  read  jthat 
way  exactly.  I  think  it  is  all  right,  perhaps,  as  it  is, 
but  a  little  informal  in  shape.  If  that  be  your  intention, 
write  the  verdict  as  follows:  'We,  (the  jury,  find  the 
defendant  guilty  of  murder  in  the  first  degree,  and  fix 
the  punishment  (this  is  right  so  far  as  it  goes)  at  im- 
prisonment in  the  penitentiary  for  life.'  Just  scratch 
out  the  words  life  itime  in  the  penitentiary."  The  de- 
fendant excepted  to  this  further  instruction  to  the  jury. 
The  jury  having  again,  retired  to  the  jury  room  and  re- 
turned to  the  court  room,  defendant  objected  to  jthe  ver- 
dict of  the*  jury  being  received  after  they  had  been  fur- 
ther instructed.  The  court  overruled  the  objection  and 
received  the  verdict,  and  the  defendant  duly  and  l^ally 
excepted  thereto.  The  verdict  so  received  was  as  fol- 
lows :  "We,  the  jury,  find  the  defendant  guilty  of  mur- 
der in  the  fir&t  degree,  and  fix  the  punishment  at  im- 
prisonment in  the  penitentiary  for  life.  C.  E.  Menefee, 
Foreman.-' 

A.  A.  Wiley  and  Watts,  Troy  &  Caffey,  for  appel- 
lant.— A  court  has  no  inherent  power  to  summon  a 
grand  jury,  and  is  dependent  solely  upon  the  statu(tes 
as  a  source  of  authority  therefor;  and  further,  such 
statutes  must  be  pursued  in  order  that  the  jury  may  be 
legal  and  valid.  As  said  by  Hopkins,  C  J.,  in  State  v. 
Williams,  5  Porter,  135:  "Men  impanelled  as  grand 
jurors  who  were  not  selected  and  summoned  to  serve 
the  purpose,  are  as  destitute  of  authority  to  inquire 
into  offenses  and  find  indictments  as  if  they  had  volun- 
tarily appeared  in  court  and  offered  their  services  as 
grand  jurors.  The  act  of  the  court  in  impanelling  the 
grand  jury  did  not  supply  the  want  of  authority  in  the 
sheriff  to  summon  the  i)ersons  who  were  placed  upon  it. 
•      •    ♦    Where  men  are  without  authority,  no  person 
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is  bound  to  appear  and  except  to  the  want  of  their 
authority  to  inquire  into  hie  conduct." — Finley  v.  State, 
()1  Ala.  199,  204-5,  207;  State  \\  Brooks,  9  Ala.  12-13; 
CroSH  r.  State.  63  Ala.  40;  (rBynws  v.  State ^  51  Ala. 
28-9;  O'Brien  i\  State,  91  Ala.  16;  9  Encyc.  Law  (1st 
ed.),  2-3;  10  Encyc.  PI.,  362,  note  1.  The  city  court  of 
Montgomery  is  one  of  the  inferior  courts  of  law  and 
equity  established  by  the  general  assembly. — Saijre  v. 
Whiter,  118  Ala.  1;  Acts  1863,  p.  121;  Act«  1864,  p.  165; 
1886-87,  p.  102;  1869-70,  p.  47;  1874-75,  pp.  212,  213; 
1878-79,  p.  418;  1880,  pp.  267-68. 

Montgomery  county  has  a  special  law  governing  all 
its  juries.  The  provisions  governing  the  present  juries 
are  to  be  found  in  Acts  of  1886-87,  p.  190;  1888-89,  p. 
139;  1890,  p.  204;  1892-93,  p.  917;  1894-95,  p.  34. 

By  the  a<k  of  February  21,  1887,  "to  more  effectually 
sec-ure  competent  and  well  qualified  jurors  in  the  county 
of  Montgomery,"  "a  complete  system  is  provided  for  the 
securing  of  competent  and  well  qualified  grand  jurors 
as  well  as  petit  jurors  for  the  trial  of  all  causes  by  the 
circuit  and  citv  courts  to  be  held  in  ilontgomery  coun- 
ty/'—Tfto//m«  r.  State,  124  Ala.  48;  Acts  of  1894-95,  pp. 
34,  35;  Acts  1892-93,  p.  917;  Acts  of  1888-89,  p.  140; 
Acts  1886-87,  p.  194.  The  act  includes  grand  juries, 
and  however  inadvertently  the  legislature  may  have  em- 
ployed language,  the  actual  words  used  must  be  given 
effec-t.  "It  is  faa"  l>etter  that  we  should  abide  by  fthe 
words  of  a  statute  than  seek  to  reform  it  according  to 
the  supposed  intention." — Coe  i7.  Lawrence,  1  E.  &  B. 
516;  Maxwell  v.  State,  89  Ala.  161. 

Be(*ause  of  the  express  provision  of  section  1  of  the 
Act  of  1887  and  its  evident  purpose,  and  its  covering 
the  entire  field  of  juries,  it  is  in  (M>nflict  with  section  5000 
of  the  (\)de,  which,  it  may  be  conceded,  by  section  7  of 
the  Act  of  1863,  was,  theix^tofore,  a  part  of  the  jury  law 
in  Montgomery  county;  and,  therefore,  it  falls,  under 
the  rei)ealing  clause  of  section  18.  Because  of  this  ex- 
press repealing  clause,  the  only  question  is  whether 
there  is  a  conflict. — Thowas  v.  State,  124  Ala.  48; 
Olircr  r.  State.  66  Ala.  9.    That  there  is  such  a  conflict 
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is  evidence. — Maxuell  i\  .State,  89  Ala.  160;  Sutherland 
Statutory  Construi-tion,  §  140. 

The  general  law  in  the  Code  on  this  subject  of  juries 
pro\ides  qualifications  for  jurors  and  a  method  for  as- 
eeitaining  such  qualifications.  These  qualifications,  and 
means  of  ascertaining  the  same  are  different  and  consti- 
tute parts  of  entirely  different  systems,  each  of  which 
is  complete.  Under  the  authorities  supra  the  special 
law  in  this  respect  must  govern.  "Where  a  statute  dis- 
poses of  the  whole  subject  of  Ic^slation,  it  is  the  only 
law.  Otherwise,  we  shall  have  two  systenjs,  where  one 
was  intended  to  operate,  and  the  statute  becomes  the 
law  only  so  far  as  a  party  may  choose  to  follow  it.  Be- 
sides, the  mere  fact  that  a  statute  is  made,  shows  ithat 
so  far  as  it  goes,  the  legislature  intended  to  displace  the 
old  rule  by  a  new  one." — Barker  v.  Bell,  46  Ala.  221. 
See  also  Amlerson's  case,  34  Tex.  Cv.  liep.  96;  Elkim 
i\  titate,  1  Tex.  Ap.  539;  tihavkelford  c,  State,  2  Tex. 
Ap.  385;  Umith  i\  Bates,  27  S.  W.  K.  1044;  Daniels  v. 
Bridges,  73  Tex.  149;  Wright  v.  Stuart^  5  Blackf.  (Ind.) 
120;  kitate  i\  McNamara,  3  Nev.  70;  State  r.  Taylor,  43 
La.  An.  1132;  State  r.  Morgan,  20  La.  An.  442;  State  v. 
Da  Roche,  20  La.  An.  356;  State  c,  Vantrell,  21  Ark.  127. 
Consecjuently,  even  if  the  city  court  had  jmwer  to  order 
a  special  grand  jury,  it  was  not  selected  and  summoned 
as  required  by  law;  the  special  law  made  provision  for 
the  selection  and  for  ascertaining  the  qualifications,  and 
yet  the  sheriff  ignored  the  special  law,  and  only  followed 
the  general  law.  This  was  as  fatal  to  the  validity  of  the 
jury  and  the  indictment  found  by  it  as  if  the  court  had 
been  without  authority  to  oixler  it. 

The  wife  of  the  defendant  in  this  case  was  competent 
as  a  witness  for  the  purpose  for  which  she  was  sought 
to  be  introduced. — Wood  r.  State,  76  Ala.  39;  29  Amer. 
&  Eng.  Encyc.  Law,  632;  Gafford  v.  State.  125  Ala.  1; 
Kobison  v.  Rohimn^  44  Ala.  233;  Robertson  r.  State,  42 
Ala.  513;  Clarke  v.  State,  117  Ala.  7. 

The  defendant's  failure  to  introduce  Jones,  who,  ac- 
I'^wding  to  the  solicitor's  statement,  was  in  court,  was 
no  gronnd  for  an  inference  unfavorable  to  defendant, 
and  the   comment   thereon   was    improper. — Brock    v. 
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State,  123  Ala,  24;  Coppiti  v.  State,  123  Ala.  58; 
Etheridge  i\  State,  124  Ala.  106;  Ragland  v.  State, 
125  Ala.  12;  Patton  v.  Rambo,  20  Ala.  485;  McAdary 
V.  State,  62  Ala.  154;  Jackson  v.  State,  77  Ala.  18;  Gar- 
ter V.  Chambers,  79  Ala.  223 ;  Pollak  v.  Harmon,  94  Ala. 
420;  Bates  v,  Morris,  101  Ala.  282;  Hastes  v.  McRae, 
101  Ala.  319;  Stone  i\  State,  105  Ala.  60,  72;  Crawford 
V.  State,  112  Ala.  1,  lO-lt,  23;  Nelms  v.  Steiner,  113  Ala. 
562,  576. 

Chas.  G.  Brown,  Attorney-General,  for  the  State 
The  court  properly  overruled  the  motion  to  quash  the 
indictment  and  properly  sustained  the  demurrer  to  the 
plea  in  abatement. — O'Byrties  v.  State ^  51  Ala.  26; 
O'Brien  v.  State,  91  Ala.  16 ;  Ezell  v,  State,  102  Ala.  101; 
Germohjez  v.  State,  99  Ala.  218;  Billingslea  v.  State,  68 
Ala.  486;  Tanner  v.  State,  92  Ala,  51;  Gr.  Code,  §  5269; 
Sampson  t;.  State,  107  Ala.  76;  Linnehofi  v.  State,  113 
Ala.  70  ;Kitt  v.  State,  117  Ala.  213. 

The  court  should  have  decided  as  a  matter  of  law 
thajt  there  was  sufficient  cooling  time  between  the  re- 
ceipt of  this  information  and  the  commission  of  the 
homicide. — Rogers  v.  State,  117  Ala.  14;  Ragland  v. 
State,  125  Ala.  14. 

When  insanity  is  intei"posed  as  a  defenf^e  to  crime,  the 
presumption  is  that  he  is  sane,  and  the  burden  of  proof 
is  on  the  defendant  to  prove  it  at  least  by  the  prepon- 
derance of  the  evidence  and  a  reasonable  doubt  does 
not' justify  an  acquittal  by  reason  of  insanity. — Boswell 
V.  State,  63  Ala.  397;  Parsons  v.  State,  81  Ala.  577; 
Maxwell  v.  State,  89  Ala.  150 ;  Martin  v.  State,  119  Ala. 
150.  It  must  be  jthe  result  of  the  duress  of  mental  dis- 
ease solely. — Parson^s  case,  81  Ala.  577. 

The  court  did  not  err  in  its  overruling  the  objection 
of  the  defendant  to  the  remark  of  the  solicitor  in  his 
argument  to  the  jury. — Mitchell  v.  State,  114  Ala.  5-6; 
Cross  V,  State,  68  Ala.  476;  Hobbs  v.  State,  74  Ala.  41; 
Green  v.  State,  97  Ala.  60 ;  Billingsley  v.  State,  96  Ala. 
126;  McNeil  v.  State,  102  Ala.  127;  Cunningham  v. 
State,  117  Ala.  63-65;  Osborn  v.  State,  125  Ala.  106. 

The  presumption  is  in  favor  of  the  ruling  of  the  court 
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bdow  on  the  application  for  a  change  of  venue,  and  fur- 
ther it  was  proi)erly  denied  on  its  meriits. — Howes  v. 
StatCy  88  Ala.  37;  Byers'  Case,  105  Ala.  31;  Jackson  v. 
State,  104  Ala.  1;  Daughdrill  v.  State,  113  Ala.  7;  Hus- 
sey  v.  State,  87  Ala.  125;  Thompson  v.  State,  122  Ala. 
12;  Kain-s  v.  State ^  88  Ala.  91;  Terry  v.  State,  120  Ala. 
286. 

DOWDELL,  J.— The  city  court  of  Montgomery, 
though  an  inferior  couH  and  of  statutory  creation,  is, 
in  all  criminal  matters,  a  court  of  general  jurisdiction. 
Acts  of  1863,  p.  121.  Under  the  act  of  its  ci-eation,  and 
aots  amendatory  thereof,  in  the  organization  of  grand 
and  petit  juries,  in  the  administration  of  the  criminal 
law,  it  possesses  like  powers  to  those  conferred  by 
statute  on  (*ircuit  courts.  By  the  statute,  (Acts, 
1869-70,  p.  47),  there  are  three  regular  terms  a  year, 
commencing  on  the  third  Monday  in  February,  and  the 
second  Mondays  in  July  and  October.  At  the  February 
teim,  1900,  which  was  convened  on  the  19th  day  of  that 
month,  a  grand  juTy  was  regularly  empanneled  and  or- 
ganized for  the  term,  and  on  the  3d  day  of  March  there- 
after, ha\ing  completed  their  duties  for  said  term,  the 
prand  jury  made  report  to  the  court,  and  was  on  that  day 
finally  discharged.  On  the  9th  day  of  Maix^h,  and  after 
the  discharge  of  the  regular  grand  jury,  and  during  the 
itenn  of  said  court,  the  homicide  for  which  defendant 
was  tried  and  convicted  was  etmimitted.  The  commis- 
sion of  the  homicide  being  made  known  to  the  court, 
an  order  was  regularly  made  by  the  court  on  the  19th 
day  of  March,  rnder  section  5000  of  the  Criminal  Code, 
for  the  summoning  of  a  special  grand  jury,  and  on  the 
26th  day  of  March  pursuant  to  said  order  the  special 
grand  jury  so  ordered  was  duly  organized  and  empan- 
neled. By  this  grand  jury  the  indictment  in  this  case 
was  found  and  returned  into  court.  The  indictment  so 
found  was  attacked  by  the  defendant,  both  by  motion 
to  quash  and  by  plea  in  abatement.  The  trial  court  over- 
ruled the  motion  and  sustained  a  demurrer  to  the  plea. 
It  is  contended  by  the  appellant  that  the  city  court  was 
without  authority  or  power  under  the  law  to  organize  a 
special  grand  jury  during  the  term  of  the  court,  and  af  tt^r 
the  regular  grand  juiry  for  the  term  had  been  diKchai  gtd. 
This  contention  is  based  upon  the  proposition  that  the 
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city  court  of  Mont^mwv  in  the  orjj^anization  and  em- 
panneliii}»;  of  jn'and  juries  is  limited  'in  its  authority 
and  power  by  the  act  of  its  creation,  and  ithe  local 
statutes  ena<-ted  for  the  seh^ition  and  drawing  of  jurits 
for  Montgomery  county,  and  that  by  these  statutes, 
in  so  far  as  the  county  of  Mont{?ouiery  is  concerned,  sec- 
tion 5000  of  the  Criminal  (\)de  has  been  repealed,  and 
that  under  the  local  jury  law  for  Montgomery  county 
no  authority  is  given  for  the  organization  of  a  s^jecial 
grand  jury  during  the  term  of  the  court  and  after  the 
regular  grand  jury  for  the  term  has  l)een  discharged. 
The  local  statutes  referred  to  as  regulating  the  selec- 
tion and  drawing  of  juries  for  Mont<i;omeiy  county  aie, 
the  acts  of  February  21,  1887,  (Acts,  1886-87,  p.  190); 
act  of  Decern l>er  4,  1888,  amendatory  of  sections  3  and 
9  of  the  act  of  February  21,  1887,  (Acts,  1888-89,  p. 
139) ;  act  of  December  11^  1890,  (Acts,  1890-91,  p.  204) ; 
act  of  February  21,  1893,  (Acts,  1892-93,  p.  917);  act 
of  December  8,' 1894,  (Acts,  1894-95,  p.  34).  It  may  be 
conceded,  and  which  ie  true,  that  in  these  several  en- 
a<*tments  no  provision  is  made  for  the  empanneling  of 
a  sixH'ial  grand  jury  as  was  done  in  this  case.  It  is 
e(iuall3'  clear  to  our  mind  that  in  these  special  laws,  the 
legislature  in  all  referen<*e  to  the  selection  and  draw- 
ing of  grand  juries,  had  in  contemplation  only  grand 
juries  to  be  regularly  organizeil  and  empanneled  either 
at  the  regular  term,  or  for  a  special  or  adjourned  term 
of  the  <*ourt,  and  not  in  a  ca«e  of  exigency,  such  as  might 
arise,  and  which  is  provided  for,  under  the  provisions  of 
se(*tion  5000  of  the  Criminal  Code.  There  is  nothing  in 
any  of  the  provisions  of  the  several  l(K*al  acts  above 
mentioned  for  the  selection  and  drawing  of  juries  for 
Montgomery  county,  which  either  expressly,  or  by  neces- 
sary implication,  under  a  reasonable  and  fair  interpre- 
tiition  of  th(*se  enactments,  can  be  con«tnieil  as  a  re- 
peal of  section  5000,  as  to  Jlontgomery  county.  Sec- 
tion 18  of  the  a<'t  of  February  21st,  1887,  which  contains 
the  rep<Hiling  clause  of  this  act,  after  repealing  section 
4732  of  the  Code  of  1876,  ''and  all  other  laws  and  parts 
of  laws,  .wneral  and  spe<*ial,  contiicting  with  the  pro- 
visions of  this  act,"  further  provides,  "but  all  laws  now 
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in  force  in  relation  to  jurors,  their  drawing,  selecting, 
or  qualification,  not  in  (conflict  with  this  act,  are  hereby 
continiie<l  in  full  force  and  eft'ect."  There  is  nothing 
in  any  of  the  subse(iuent  amendatory  acts  above  re- 
ferred to,  that  contains  any  other  repealing  clause.  In- 
deed, there  is  no  more  conflict  between  the  provisions  of 
ithis  sei'tion  of  the  Code  and  these  local  statutes,  than 
there  is  between  said  section,  and  other  sections  of  the 
<\)de,  embraced  under  chapter  166,  articles  one,  two, 
thi'ee,  and  four  of  that  chapter,  relating  to  the  selec- 
tion and  drawini*  of  juries  for  r^^il^r  and  special  terms 
of  courts.  This  section,  5000  of  the  Code,  was  intended 
to  meet  unusual  and  extraordinary  conditions,  with  a 
field  of  operation  not  embraced  in  the  provisions  of 
either  the  local  statutes  in  question,  or  t?he  other  sec- 
tions of  chapter  166  of  ithe  Code. 

It  clearly  appears  from  the  record  that  the  special 
grand  jury  in  this  case  was  summoned  pursuant  to  an 
order  of  the  court  made  under  the  provisions  of  section 
5000  of  the  Code,  and  was  regularly  empanneled  and 
organized  in  strict  conformity  to  the  terms  of  that 
statute.  We  think  under  the  principles  laid  down  in 
the  cases  of  (yByrnes  v.  kStatc,  51  Ala.  26,  and  O'Brien 
i\  State^  91  Ala.  16,  the  city  court  was  not  withouit  au- 
thority and  power  under  the  particular  circumstances 
in  the  case  to  organize  the  special  grand  jury,  and  its 
rulings  on  the  motion  to  quash  and  the  plea  in  abate- 
menit  on  that  ground  were  free  from  error. 

The  order  of  the  court,  in  the  language  of  the  statute, 
commanded  '*the  sheriff  forthwith  to  summon  eighteen 
pei*s<ms  possessing  the  reijuisite  qualifications  of  grand 
jurors.'-  There  is  nothing  in  the  record  to  show  that 
the  persons  summoned  by  ithe  sheriff  in  obedience  to  this 
order,  did  not  possess  the  requisite  qualifications  of 
gi-and  jurors,  and  the  presumption  is  that  he  discharged 
his  duty  in  this  respect.  The  fact  that  the  sheriff  did 
not  select  the  names  of  the  pei*sons  so  summoned  by  him, 
from  the  jury  list,  which  is  re<]uired  to  be  kept  in  the 
office  of  the  probate  judge,  by  the  special  jury  law  for 
Montgomery  county,  made  up  by  the  board  of  revenue 
and  containing  the  names  of  the  qualified  jurors  of  said 
county,  did  not  show  that  the  names  of  the  persons 
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suimuoned  were  not  in  fact  on  «aid  jury  list.  The  law 
did  not  require  the  sheriflf  to  select  from  the  list;  it 
was  suflSdent  if  the  names  of  the  persons  summoned  were 
upon  the  jury  list,  and  it  does  not  appear  that  ithey 
were  not.  We  do  not,  however,  wish  to  be  under- 
stood, by  what  is  said  above,  as  deciding  that  it  is  neces- 
sary for  the  qualification  of  a  grand  juror  drawn  un- 
der section  5000  of  the  Code,  that  his  name  should  be 
on  the  lisit  required  to  be  filed  in  the  office  of  the  pro- 
bate judge  under  the  local  jury  law  for  Montgomery 
county.  Moreover,  under  section  5269  of  the  Code,  no 
objet!tion  can  be  taken  to  the  indictment  by  plea  in 
abatement  or  otherwise,  on  the  ground  that  any  mem- 
ber of  the  grand  jury  was  not  legally  qualified. — Rag- 
land  V.  State]  125  Ala.  14;  Kitt  v.  State,  117  Ala,  213; 
lAnehan  i\  State,  113  Ala.  70;  Tanner  v.  State,  92  Ala. 
5;  Sampson  v.  State,  107  Ala.  76;  Billingsiea  v.  State, 
68  Ala.  486;  Qermolgez  v.  State,  99  Ala.  218.  Section 
5269  further  provides,  that  no  objection  can  be  taken  to 
the  formation  of  a  special  grand  jury  summoned  by  di- 
rection of  the  count. 

The  second  question  reserved  by  the  appellant  that  is 
insisted  on  in  argument  of  counsel,  is  the  ruling  of  the 
court  in  refusing  to  allow  the  wife  of  the  defendant 
to  testify  as  a  witness  in  his  behalf.  The  incompetency 
of  ithe  wife  as  a  witness  for  the  husband  in  a  crimi- 
nal prosecution,  or  of  the  husband  for  the  wife,  is  too 
well  settled  by  the  many  decisions  of  this  court,  to  call 
for  discussion. — Holley  v\  State,  105  Ala.  100;  Hussey 
t?.  State,  87  Ala.  135;  Ghilds  v.  State,  55  Ala,  25;  John- 
son  V.  State,  47  Ala.  33;  Hampton  v.  State ^  45  Ala.  82; 
Miller  v.  State,  lb.  24 ;  Williams  v.  State,  44  Ala,  28. 
Other  eases  might  be  cited,  but  these  are  sufficient  to 
show  that  the  question  is  no  longer  an  open  one  in  the 
courts  of  this  State. 

The  next  insistence  in  argument  by  counsel  for  ap- 
pellant is  an  exception  by  fthe  defendant  to  remarks  of 
counsel  for  the  State  in  argument  before  the  jury,  in  com- 
menting on  the  failure  of  the  defense  to  examine  one 
Tobe  Jones,  a  witness  subpoenaed  for  the  defendant,  in 
support  of  the  testimony  of  one  Killen,  another  wit- 
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ness  for  the  defendant.  It  is  urged  in  argument  here, 
that  the  defendant's  witness  Killen  testified  to  a  state- 
ment made  by  Oscar  Johnson,  tending  to  show  a  con- 
spiracy against  the  defendant  in  working  up  a  case 
against  him,  and  that  Tobe  Jones  was  present.  If  such 
was  ithe  purpose  of  the  testimony  of  the  witness  Killen, 
and  that  is  the  insistence  here,  it  was,  on  the  undis- 
puted evidence  in  the  case,  and  on  the  defendant's  tes- 
timony, who  testified  as  a  witness  in  his  own  behalf, 
wholly  immaterial.  The  statement  testified  ito  by  Kil- 
len, as  having  been  made  by  Oscar  Johnson,  could  have 
had  no  influence  upon  the  jury  on  the  question  of  the 
defendant's  guilt.  The  testimony  of  Killen  as  to  the 
statement  made  by  Johnson,  whether  true  or  false^  was 
altogether  unimportant  upon  the  question  of  the  defend- 
ant's guilt,  and  €Ould  not  possibly  have  influenced 
the  jury  in  their  finding  on  this  question.  The  state- 
ment testified  to  by  Killen  as  having  been  made  by  Dr. 
Oscar  Johnson  to  Tobe  Jones  at  Oak  Grove  on  Monday 
after  the  homicide,  which  occurred  on  Friday  preced- 
ing, was,  to  use  the  language  of  the  witness  Killen,  "we 
are  doing  splendidly,  I  have  busjted,  or  opened,  their 
scheme,  and  laid  the  whole  thing  bare."  The  evidence 
without  dispute  showed  that  Dr.  Johnson,  who  was  a 
brother  of  the  deceased,  had  been  looking  after  evidence 
preparatory  for  the  prosecution  of  the  defendant.  What 
bearing  or  influence  this  statement  in  evidence  could 
have  had  favorable  to  (the  defendant,  under  either  the 
plea  of  not  guilty  or  the  additional  plea  of  not  guilfty 
by  reason  of  insanity,  it  is  imix)8sible  to  discover,  in 
view  of  the  defendant's  own  testimony,  as  well  as  the 
other  undisputed  evidence,  as  to  the  facts  of  the  kill- 
ing. This  evidence  proved  ithe  killing  to  have  been  done 
by  the  defendant  with  deliberation  and  premeditation. 
The  defendant  in  his  own  testimony  gives  in  detail  the 
preparation,  made  by  him  for  the  commission  of  the 
crime.  He  gives  his  reason  and  motive  for  the  killing — 
that  he  had  been  informed  by  his  wife  that  the  deceased 
had  made  a  criminal  assault  upon  her  on  Sunday  even- 
ing preceding  the  Friday  of  the  killing,  that  this  in- 
formation came  to  the  defendant  on  Monday  night.  The 
evidence  without  conflict  shows  that   he,   during   the 
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tlirce  days  intervening  between  the  time  of  his  alleged 
infornmition  and  the  day  of  the  killing,  sought  to  ascer- 
tain the  probable  eonse(iuen(*es  to  himself  under  the  law, 
if  he  should  kill  the  deceased.  An  excuse,  which  in  law 
can  afford  no  justifiiation  for  the  aet,  and  after  lapse 
of  time  sufficient  for  <*(K)ling,  after  receiving  infoima- 
tion  of  the  assault,  can  afford  no  palliation  of  his  crime. 
And  this  cooling  time  was,  and  is,  a  question  of  law, 
ami  that  three  days  is  sulHcient,  as  a  matter  of  law, 
cannot  be  denied. — RagJand's  case,  125  Ala.  12;  Rogers^ 
case,  117  Ala.  9.  We  repeat,  that  in  view  of  this  undis- 
puted eviden<*e,  on  which  the  defendant  was  guilty  un- 
der the  law  of  murder  in  the  fii^yt  degree,  it  is  impos- 
sible to  conceive  what  influence  the  testimony  of  Killen 
as  to  the  statement  made  by  Dr.  Johnson,  wliether  true 
or  false,  supportwl  or  unsupported  by  other  evidence, 
could  have  upcm  the  jury  in  detennining  the  question  of 
defendant  s  guilt.  For  the  same  reason  the  evidence  of 
T'obe  Jones  whethei'  it  did,  or  did  not,  support  that  oi 
Killen,  was  wholly  immaterial  and  of  no  consequence. 
Conceding,  then,  that  the  court  was  in  error  in  not  ar- 
'resting,  on  the  uiotion  of  the  defendant,  the  State's 
counsel  in  commenting  on  the  failure  of  the  defense  to 
examine  the  witness  Jones,  we  are  unable  to  sei*  that  the 
defendant  was  thereby  prejudiced.  Being  satisfied  that 
no  injury  resulted  therefrcmi  to  the  defendant,  we  feel 
it  our  duty  under  section  4333  of  the  Criminal  C(Mle,  not 
to  reverse  the  judgment  of  <'onvi<*ti()n  on  a<*count  of 
this  error.— (\)de,  !<  4333;  Eratus  r.  Stat(\  120  Ala.  269; 
(JastoH  r.  State,  117  Ala.  162;  FuUer  i\  State,  117  Ala. 
36;  Tern/  v.  State,  118  Ala.  79;  Wright  r.  State,  108 
Ala.  60;  King  r.  State,  100  Ala.  85. 

Tlie  record  contains  other  exceptions  reserved  by  the 
defendant  to  the  reuuirks  made  by  couns<4  in  argument 
to  the  jury,  but  those  exceptions  are  not  insisted  on 
here.  It  is  within  the  range  of  legitimate  argument  for 
counsel  to  discuss  inferem-es  that  may  be  drawn  from 
the  eviden<*e,  and  to  state  such  inferen<*e. — Cross  v. 
State,  68  Ala.  476.  In  Hohhs  r.  State,  74  Ala.  41,  it 
was  said  by  tliis  court,  in  an  opinion  by  Stone,  J. : 
"Trial  (;ourtK  would  be  treading  on  dangerous  ground, 
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were  they  to  exercise  a  severe  censorship  over  the  line 
of  argument  cx)unsel  may  pursue.  They  must  not  al- 
low them  to  constitute  themselves  unsworn  witne^^jses, 
ami  ito  state  as  factSy  matters  of  which  there  is  no  testi- 
mony. But  we  have  gone  no  further.  On  the  contrary, 
we  expressly  said  in  Cross'  case,  (68  Ala.)  that  ^every 
inference  counsel  may  think  arises  out  of  the  te^sti- 
mony,'  is  a  legitimate  subject  of  criticism  and  dis- 
cussion." What  was  here  said  was  quoted  approvingly 
in  Mitchell  v.  titate,  114  Ala.  5,  B.  We  do  not  think 
there  is  any  merit  in  these  exceptions. 

We  see  no  gitmnd  for  objection  in  the  coui^t's  action 
in  clearing  the  court-house,  because  of  applause  in  the 
audience  oif  i^emarks  of  the  State's  counsel.  This  action 
was  beneficial  rather  than  prejudicial  rto  the  defendant. 
There  was  no  deprivation  of  a  public  trial.  What  was 
(lone,  was  for  a  proper  and  oixlerly  administration  of 
the  law.  It  was  not  only  the  power,  but  the  duty  of  the 
court,  to  prevent  demonstrations  of  approval  or  disap- 
proval by  ithe  spectators  in  the  trials  of  causes,  and  if 
necMi  be,  to  this  end,  to  exclude  the  offending  parties  from 
the  court-house. 

There  were  a  number  of  exceptions  reserved  to  the 
ruling  of  the  court  in  the  admission  and  exclusion  of 
eviden(*e.  None  of  these  exceptions,  however,  are  in- 
sisted on  in  argument  of  appellant's  (»()unsel.  We  have, 
nevertheless,  considei'ed  them,  but  failed  to  see  wherein 
any  error  had  been  committed  by  the  trial  court  result- 
ing in  injury  to  the  defendant. 

On  the  question  of  the  defendant's  insanity,  the  only 
evideme  offered  related  to  his  mental  condiition  after 
the  commifisicm  of  the  homi(*ide,  and  during  the  fiist  week 
or  two  of  his  confinement  in  jail.  Tliere  was  no  evidence 
offered  to  show  insanity  at  or  prioo*  to  the  time  of  the 
killing  of  the  deceased,  nor  any  effort  to  show  any  dis- 
ease of  the  brain.  The  evidence  tended  to  show^  a  state 
of  nervousness  and  mental  excitement,  nothing  more 
than  might  naturally  follow  upon  refle(*ting  on  the 
crime  he  had  committed,  and  the  apprehension  of  the 
dreaded  consequences  to  come  to  him  under  the  law. 
The  doctrine  of  moral  or  emotional  insimitv  has  no 
place  in  our  system  of  jurispruden<*e. — Walker  t\  State, 
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91  Ala.  76;  Parsons  v.  State,  81  Ala.  577.  It  must  be 
the  result  of  the  duress  of  mental  disease  solely. — Par- 
sons V.  State^  supra.  Under  the  plea  of  insanity  the 
burden  of  proof  is  on  ithe  defendant;  and  what  this  bur- 
den of  proof  is,  is  shown  in  Parson's  case^  supra,  and 
stated  as  follows:  1st.  He  must  show  by  a  preponder- 
ance of  the  evidence,  that  he,  at  the  time  of  the  commis- 
sion of  the  crime,  was,  as  a  matter  of  fact,  afflicted  with 
a  disease  of  the  brain,  so  as  to  be  idiotic,  or  otherwise 
insane.  2d.  He  must  show  by  a  preponderance  of  the 
evidence  that  being  thus  afflicted  he  did  not  know  right 
from  wrong  as  applied  to  the  particular  action.  3d. 
If  being  thus  afflicted  with  a  <iisease  of  the  mind,  biiv 
Ivuowing  right  from  wrong,  he  must  then  show  by  a  pre- 
ponderance of  the  evidence  that  by  reason  of  the  duresB 
of  such  menital  disease  he  had  so  far  lost  the  power 
to  choose  between  the  right  and  wrong  and  to  avoid 
doing  the  act,  that  his  free  agency  was  destroyed;  and 
that  at  the  same  time  the  crime  was  so  committed  with 
such  mental  disease,  in  the  relation  of  cause  and  effect, 
as  to  have  been  the  product  of  it  solely.  See  also,  Bos- 
tvell  i\  State,  63  Ala.  397;  Maxwell  v.  State,  89  Ala.  150; 
Martin  v.  State,  119  Ala.  1 ;  Ragland  v.  State,  125  Ala. 
12.  Under  these  authorities  the  rulings  of  the  court 
on  evidence  and  charges  under  {the  plea  of  insanity  were 
free  fi*om  error. 

The  written  charges  requested  by  the  defendant  were 
properly  refused.  These  charges  were  faulty  in  that 
they  were  argumentative,  or  for  giving  undue  promi- 
nence to  portions  of  the  evidence  and  ignoring  other 
evidence  in  the  case. 

There  was  no  error  in  the  giving  of  the  written  charges 
requested  by  the  State,  nor  wsi^  there  any  error  in  the 
court's  instructing  the  jury  as  to  the  form  of  the  ver- 
dict. 

There  was  an  application  for  a  change  of  venue,  which 
was  denied  by  the  court.  While  it  is  not  insisted  (;n 
here  in  argument  as  error,  we  have  given  it  due  consid- 
eration, and  have  no  doubt  of  the  correctness  of  'the 
court's  action  in  refusing  it. — Ho/wes  v.  State,  88  Ala. 
37;  Byers  v.  State,  105  Ala.  31;  Jackson  v.  State,  104 
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Ala.  1;  Dauffhdrill  v.  State,  113  Ala.  7;  Thompson  v. 
State ^  122  Ala.  12;  Terry  i\  State,  120  Ala.  286. 

We  find  no  error  in  the  record  from  which  any  injury 
-rtsult<*d  to  the  defendant,  and  the  judgment  and  sen- 
tence of  the  court  must  be  affirmed, 

We  have  been  furnished  with  an  additional  brief  by 
counsel  for  appellant,  after  the  foregoing  opinion  had 
been  w^ritten,  insisting  on  exceptions  not  insiBted  on 
in  the  original  argument  and  brief.  We  have  again 
gone  over  and  carefully  considered  these  exceptions  and 
fail  ito  see  any  reason  for  changing  the  opinion  and 
the  conclusion  reached. 

Affirmed. 


Mitchell  V.  The  State. 

Indictment  for  Murder, 

1.  Evidence  as  to  character;  competency  in  rebuttal. — On  a  trial 

under  an  indictment  for  murder,  where  the  defendant  has 
introduced  evidence  tending  to  show  that  the  deceased  was 
a  man  of  violent  and  bloodthirsty  character,  it  is  com- 
petent for  the  State,  in  rebuttal,  to  show  by  a  witness  that 
the  deceased  was  "a  good,  fair,  average  man." 

2.  Indictment  for  murder;  when  refusal  to  give  charge  requested 

need  not  he  considered  on  appeal. — ^Where,  on  a  trial  under 
an  indictment  for  murder,  the  defendant  was  convicted  of 
manslaughter,  the  refusal  of  the  trial  court  to  give  a  charge 
requested  by  him  which  had  reference  alone  to  murder  need 
not  be  considered  on  appeal;  the  conviction  of  manslaughter 
being  an  acquittal  of  murder. 

3.  Argumentative  and  misleading   charges   are   properly    refused. 

4.  Homicide;  charge  as  to  inference  to  he  drawn  from  flight. — On 

a  trial  under  an  indictment  for  murder,  where  there  is  evi- 
dence tending  to  show  that  after  the  homicide  the  defend- 
ant fled  to  another  county,  a  charge  is  erroneous  and  prop- 
erly refused  which  instructs  the  jury  that  "Flight  of  a  de- 
fendant, although  a  circumstance  to  be  considered  by  the 
jury  in  connection  with  all  the  other  evidence,  is  evidence 
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of  a  weak  and  inconclusive  character.  It  may  not  be  evi- 
dence of  guilt  at  all  if  it  be  shown  that  there  was  any 
other  reason  for  the  flight  than  that  of  a  sense  of  guilt 
Flight  may  proceed  from  an  unwillingness  to  stand  a  public 
prosecution  or  from  fear  of  the  result,  from  an  inability 
to  explain  false  appearances,  or  from  the  advice  of  friends 
to  avoid  public  excitement,  and  if  it  proceeded  from  any  one 
or  more  of  these  reasons,  then  flight  is  not  evidence  of  guilt 
at  all." 

5.  Same;  charge  as  to  interest  of  witness. — On  a  trial  under  an 

indictment  for  murder,  where  the  children  of  the  deceased 
testifled  as  witnesses,  a  charge  is  properly  refused  which  in- 
structs the  jury  that  they  must  weigh  the  testimony  of  the 
children  of  the  deceased  "in  the  light  of  the  fact  that  they 
are  the  children  of  the  deceased,  and  of  the  material  interest 
they  have  in  the  case." 

6.  Same;  charge  as  to  conspiracy, — On  a  trial  for  murder,  where 

there  is  evidence  tending  to  show  a'  conspiracy  between  the 
defendant  and  his  two  sons  who  were  jointly  indicted  with 
him,  charges  are  properly  refused  which  instruct  the  jury 
that  "there  is  no  evidence  that  the  killing  in  this  case  was 
in  pursuance  of  any  conspiracy." 

7.  Same;  charge  of  court  to  jury. — On  a  trial  under  an  indictment 

for  murder,  where  there  is  evidence  tending  to  show  that  the 
defendant  was  the  aggressor,  charges  are  erroneous  and 
properly  refused  which  instruct  the  jury  that  the  defendant 
"is  warranted  in  acting  more  promptly  in  his  own  defense 
when  assailed  by  a  person  he  knows  had  made  threats 
at  taking  his  life,  than  when  assailed  by  one  who  had  made 
no  such  threats";  and  "when  assailed  by  a  man  of  known 
violent  character,  than  when  assailed. by  a  person  of  peace- 
able and  law-abiding  character." 

8.  Same;  charge  a^  to  self-defense. — On  a  trial  under  an  indict- 

ment for  murder,  a  charge  requested  by  the  defendant  which 
does  not  hypothesize  the  belief  of  the  defendant  that  he 
was  in  imminent  peril  at  the  time  of  firing  the  fatal  shot, 
and  which  does  not  fully  and  clearly  state  the  doctrine  of 
imminency  of  peril  and  escape  therefrom,  is  properly  refused. 

9.  Same;  same. — On  a  trial  under  an  Indictment  for  murder,  where 

there  is  evidence  tending  to  show  that  the  defendant  was  the 
aggressor,  a  charge  is  erroneous  and  properly  refused  which 
assumes  that  the  defendant  was  free  from  fault  in  bringing 
on  the  difficulty. 

10.  Same;  same. — In  such  a  case,  a  charge  is  erroneous  and  prop- 

erly refused  which  seeks  to  impose  no  duty  of  retreat  on  de- 
fendant 
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Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  James  A.  Bilbro. 

The  appellant  in  this  case,  D.  P.  Mitchell,  was  in- 
dicted jointly  with  his  two  sans,  for  the  murder  of  one 
Dave  Thompson  by  shooting  him  with  a  gun,  was  tried 
separately  and  convicted  of  manslaughter  in  the  first 
degree  and  sentenced  to  the  penitentiary  for  five  years. 

On  the  trial  the  evidence  for  the  State  tended  to  show 
that  as  the  defendant,  in  company  with  his  two  sons^ 
was  passing  by  the  house  of  the  deceased,  Dave  Thomp- 
son, said  Thompson  ran  across  the  road  towards  his 
house,  and  as  he  got  near  his  porch,  the  defendant  fired 
upon  him  and  killed  him ;  that  the  defendant  was  near 
the  gate  opening  into  Thompson's  yard  at  the  time  the 
fatal  shot  was  fired.  There  was  some  evidence  on  the 
part  of  the  State  tending  to  show  that  there  was  a  con- 
spiracy between  the  defendant  and  his  two  sons  for  the 
killing  of  said  Thompson;  that  Dave  Thompson  had  a 
few  days  prior  to  his  killing  snapped  a  gun  at  one  of  the 
sons  of  the  defendant. 

The  evidence  for  the  defendant  tended  to  show  that  a 
short  time  before  the  killing  the  two  sons  of  the  defend- 
ant, who  were  jointly  indicted  with  him,  started  towards 
their  homes  by  Thompson's  house ;  that  when  they  got  to 
Thompson's  house  they  saw  his  son  carrying  a  gun  to 
him,  and  that  thereupon  one  of  the  sons  turned  back 
and  went  to  where  the  defendant  was;  that  thereupon 
the  defendanit  went  with  him  to  Thompson's  house,  car- 
rying his  gun;  that  as  Thompson  saw  the  defendant 
coming,  he  ran  across  the  road  to  his  house,  calling  to 
his  daughter  to  bring  him  his  gun  quickly ;  that  the  de- 
fendant saw  Thompson's  daughter  carrying  the  gun  to 
him,  and  that  when  Thompson  was  within  ten  or  fifteen 
steps  from  his  daughter  the  defendant  fired  upon  him. 
There  was  evidence  introduced  on  the  part  of  the  de- 
fendant showing  that  Thompson  had  made  threats 
against  the  defendant  and  his  sons  and  had  stated  that 
he  was  going  to  kill  him.  The  daughter  and  his  two  sons 
testified  as  witnesses  for  the  State.  There  was  evidence 
introduced  as  to  the  character  of  the  deceased.  This  is 
sufficiently  shoT^Ti  in  the  opinion.     There  was  evidence 
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tending  to  show  that  after  the  homicide  the  defendant 
fled  to  Marion  county. 

Upon  the  introduction  of  all  the  evidence  the  defend- 
ant requested  the  count  to  give  several  written  charges, 
and  separately  excepted  to  the  court's  refusal  to  give 
each  of  said  charges.  Charges  1  to  7,  inclusive,  relate 
to  murder,  and  it  is,  therefore,  unnecessary  to  set  them 
out  in  detail.  The  other  charges,  to  ithe  refusal  to  give 
each  of  w  hich  the  defendant  separately  excepted,  were 
the  following:  (8.)  "The  court  charges  the  jury  that 
flight  of  a  defendant  although  a  circumstance  to  be  con- 
sidered by  the  jury  in  connection  with  all  the  other  evi- 
dence, is  evidence  of  a  weak  and  inconclusive  character. 
It  may  not  be  evidence  of  guilt  at  all  if  it  be  shown  that 
there  was  any  other  reason  for  the  flight  than  that  of 
a  sense  of  guilt.  Flight  may  proceed  from  an  unwill- 
ingness to  sitand  a  public  prosecution  or  from  fear  of  the 
result,  from  an  inability  to  explain  false  appearances, 
or  from  the  advice  of  friends  to  avoid  public  excitement, 
and  if  it  proceeded  from  any  one  or  more  of  these  rea- 
sons, then  flight  is  not  evidence  of  guilt  at  all."  (10.) 
"The  court  charges  the  jury  that  in  considering  the 
testimony  of  Maggie,  Francis  and  David  Thompson,  they, 
must  weigh  it  in  the  light  of  the  fact  that  they  are  the 
children  of  the  deceased,  and  of  the  material  interest 
they  feel  in  the  case."  (12.)  "The  court  charges  the 
jury  that  there  is  no  evidence  that  the  killing  in  this 
case  was  in  pursuance  of  any  conspiracy."  ( 13. )  "The 
court  charges  the  jury  that  there  is  no  e\ddence  in  this 
case  of  any  conspiracy  between  D.  P.  Mitchell,  Lon 
Mitchell  and  Lint  Mitchell  to  take  the  life  of  the  de- 
ceased." (14.)  'TThe  court  charges  the  jury  that  a  de- 
fendant is  warranted  in  acting  more  promptly  in  his 
own  defense  when  assailed  by  a  person  who  he  knows 
has  made  threats  of  taking  his  life  than  when  assailed 
by  one  who  has  made  no  such  threats."  (14^.)  "The 
court  charges  the  ju«ry  that  the  law-  is  that  a  defendant 
is  warranted  in  acting  more  promptly  in  his  own  de- 
fense when  assailed  by  a  man  of  known  violent  charac- 
ter than  when  assailed  by  a  i)erson  of  peaceable  and  law 
abiding  character."    (15.)     "The  court  charges  the  jury 
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that  they  have  a  right  to  look  to  the  character  of  the 
deceased  man,  and  evidence  tending  to  show  that 
the  deceased  was  a  man  of  violent  character  is  proper 
for  their  consideration  in  connection  with  all  the  evi- 
dence in  determining  who  was  the  aggressor  in  the  diffi- 
culty, and  in  determining  what  impression  the  conduct 
of  the  deceased  at  the  time  of  the  killing  made  upon 
the  mind  of  the  defendant"  ( 16. )  "The  <:ourt  charges 
the  jury  that  if  they  believe  from  all  the  evidence  that 
there  were  appearances  of  danger  surrounding  defend- 
ant at  the  time  of  the  difficulty,  then  in  determining 
whether  such  appearances  were  sufficient  to  produce  in 
the  mind  of  the  defendant  a  reasonable  belief  that  his 
life  was  in  danger,  the  jury  should  determine  the  suffi- 
ciency of  such  appearances  of  danger  from  the  stand- 
point then  occupied  by  the  defendant  as  he  was  then 
surrounded,  and  if  after  thus  considering  the  evidence 
the  jury  have  a  reasonable  doubt  as  to  Avhether  such 
appearances  were  sufficient  to  produce  such  a  reasonable 
belief  in  the  mind  of  the  defendant,  and  if  the  defend- 
ant did  not  provoke  the  difficulty  and  there  was  no 
other  reasonable  means  of  escape,  and  if  under  these 
circumstances  defendant  killed  the  deceased,  then  this 
was  self-defense  and  the  jury  should  acquit  the  defend- 
ant." flT.)  "While  the  slayer  who  is  free  from  fault 
in  bringing  on  the  difficulty  must  use  all  iK>ssible  means 
of  retreat  to  avoid  the  fatal  act,  yet  where  it  is  reason- 
ably apparent  that  he  is  about  to  be  assailed  with  a 
deadly  weapon  by  the  deceased  in  such  a  manner  as 
apparently  to  subject  him  to  danger  of  losing  his  life, 
if  he  is  not  in  a  position  to  avoid  it  reasonably,  the  law 
does  not  (require  him  to  Avait  until  his  adversary  gains 
a  position  equal  to  his  own,  and  is  upon  equal  terms 
with  him  in  all  respects,  but  under  such  cir-cumstances 
he  may  lawfully  slay  his  adversary  so  soon  as  it  appears 
reasonably  from  his  adversary's  acts  that  a  mortal  com- 
bat is  unavoidable."  (20.)  'The  court  charges  the 
jury  that  when  defendant  started  back  from  Jopx>a  to 
Thompson's  he  entertained  the  purpose  of  engaging  in 
a  difficulty  with  Thompson,  if  such  should  be  neces- 
sary to  protect  his  son,  Lon  Mitchell,  against  an  un- 
provoked and  felonious  assault  by  Thomj)Son,  if  such 
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should  be  made,  this  would  not  make  the  defendant  the 
aggressor  in  the  diflfieulty."  (21.)  ^The  court  eharges 
the  jury  that  an  intention  when  the  defendant  started 
back  from  Joppa  towards  Thompson's  ito  kill  Thompson, 
if  it  should  become  necessary  to  do  so  in  order  to  pro- 
tect his  son,  LOn  Mitchell,  against  a  felonious  and  un- 
provoked assault  at  the  hands  of  Thompson,  would  not 
make  the  defendant  at  fault  in  bringing  on  the  diffi- 
culty." 

J.  E.  Brown  and  Street  &  Isbell^  for  appellant,  cited 
Martin  v.  State,  90  Ala.  602;  Fallin  v.  State,  83  Ala.  5; 
Evans  v.  State,  109  Ala.  11 ;  Winter  v.  State,  123  Ala, 
10 ;  Eila/nd  v.  State,  52  Ala,  322;  Kelso  v.  State,  47  Ala. 
573;  Sylvester  v.  State,  71  Ala.  17;  Karr  v.  State,  100 
Ala.  4 ;  Smith  v.  State,  88  Ala.  73 ;  DeArman  v.  State, 

71  Ala.  351;  Roberts  v.  State,  68  Ala.  156. 

Chas.  G.  Brown,  Attorney-General,  for  the  State^ 
cited  Cohh  v.  State,  115  Ala,  18;  Mitchell  v.  State,  129 
Ala.  23;  Winter  v.  State,  123  Ala.  9;  Vaughn  v.  State, 
130  Ala.  88;  Gilmore  v.  State,  126  Ala.  22;  Hall  v. 
State,  130  Ala.  45;  Frost  v.  State,  124  Ala.  25;  Evans 
V.  State,  109  Ala,  9;  Wilkins  v.  State,  98  Ala.  6;  Ford  v. 
State,  129  Ala.  16. 

DOWDELL,  J.— On  the  trial,  the  defendant  intro- 
duced evidence  tending  to  show  that  deceased  was  a  man 
of  violent,  bloodthirsty  character.  The  State  in  re- 
buttal, introduced  a  witness,  who  was  aeked  if  he  knew 
the  general  chairacter  of  the  deceased,  who  answered, 
that  "he  was  a  good,  fair  average  man."  To  the  ques- 
tion and  answer,  the  defendant  objected,  because  illegal 
and  irrelevant,  which  objection  was  overruled.  The  ab- 
jection raised  in  argument  is,  that  the  evidence  offered 
is  not  in  rebuttal.  It  is  true  ithe  original  evidence  was 
as  to  violent,  bloodthirsty  character.  These  traits  have 
some  bearing  on  general  character,  and  it  is  clear  the 
State  had  the  right  to  irebut  such  evidence  by  show- 
ing the  deceased's  reputation  for  i)eace  and  quiet.  It 
would  seem  that  proof  that  "he  was  a  good,  fair  aver- 
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age  man,"  would  have  some  tendency  in  that  direction, 
and  to  that  end,  was  not  wholly  illegal  and  irrelevant. 
Moreover,  it  was  open  to  the  defendant,  to  require  the 
witness  to  explain  what  he  meant  by  the  expression  used, 
if  it  was  supposed  it  did  not  tend  to  show  character  for 
peace  and  quiet. — Hussey  v.  State,  87  Ala.  122 ;  Eiland 
t\  State,  52  Ala.  323. 

The  defendant  was  convicted  of  manslaughter  in  the 
first  degree,  on  indictment  charging  him  with  murder. 
Charges  from  1  ito  7,  inclusive,  requested  by  defendant 
and  refused,  had  reference  to  murder,  and  do  not,  there- 
fore, require  consideration. — Evans  v.  State,  109  Ala. 
11;  Wi7iter  v.  State,  123  Ala.  1;  Failori  v.  State,  83 
Ala.  5. 

Chairge  8  requested  by  the  defendant  was  argumen- 
tative and  calculated  to  mislead.  There  was  no  error 
in  its  refusal.  The  same  charge  in  substance  was  con- 
demned on  the  former  appeal. — Mitchell  v.  State,  129 
Ala.  23. 

Charge  9  is  not  insisted  on,  for  the  reason  as  counsel 
state,  it  ''finds  substantial  duplication  in  given  charge 
No.  36." 

Charge  10.  That  the  children  of  deceased  were  com- 
petent witnesses  for  the  State,  and  that  they  testified 
under  whatever  influence  their  »relation  to  him  inspired, 
was  in  nowise  disputed.  That  the  jury  had  the  legal 
right  to  believe  or  disbelieve  them,  as  they  would  any 
other  witnesses  in  the  case,  nobody  denied.  The  only 
effect  of  the  instruction  was  to  draw  the  attention  of 
the  jury  to  the  relationship  of  the  witnesi^es  to  the  de- 
ceased, as  a  matter  calculated  to  throw  discredit  on  their 
evidence.  The  charge  was  a  mere  argument,  which  pos- 
sibly might  have  been  given,  but  its  refusal  was  equally 
without  error. — Horn  v.  State,  102  Ala.  155. 

Charges  12  and  13,  as  there  was  some  evidence  tend- 
ing to  show  a  conspiracy  between  the  defendant  and 
his  sons,  were  properly  refused. 

Charges  14,  14^  and  15,  in  view  of  the  evidence  tend- 
ing to  rfiow  that  defendant  was  the  aggressor,  were  each 
bad,  if  for  no  other  reason,  because  they  ignore  any 
reference  to  fault  on  defendant's  part  in  commencing 
the  difficulty.     Similar  charges  were,  for  the  same  rea 
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son,  condemned  on  the  former  appeal. — Mitchell  v.  StaU', 
129  Ala.  23.  It  may  be  added,  that  charge  15  wa*i  given 
substantially  in  charges  38,  40  and  45. 

Charge  16  is  faulty.  It  does  not  hypothesize  the  be- 
lief of  defendant,  that  he  A^-as  in  imminent  peril,  nor 
does  it  fully  and  <*learly  state  the  doctrine  of  imminency 
of  peril,  and  of  escape  therefrom. — Evans  v.  State,  109 
Ala.  12;  Wilkins  v\  State,  98  Ala.  1;  Howard  v,  State, 
100  Ala.  94;  Jackson  v.  State,  78  Ala.  47. 

Charge  17,  as  applicable  to  this  case,  assumes  that  the 
"slayer  is  [was]  free  from  fault  in  bringing  on  the 
difficulty,"  and  this  is  sufficient  to  condemn  it.  More- 
over, it  incuh^ates  the  repudiated  doctrine,  that  if  a  d'> 
fendant  is  in  a  position  of  advantage  over  his  adversary, 
who  is  about  ito  assault  him,  he  may  hold  his  position, 
even  to  the  point  of  slaying  his  adversary,  and  make  no 
effoii;  to  retreait,  although  his  danger  is  not  increased 
thereby.— 1  ilayfield  Dig.,  804,  §§  55,  57. 

Charge  18  was  rightly  refused.  It  hypothesizes  two 
different  moments  of  time,  on  which  ithe  instructions  are 
based ;  1st,  when  Thompson  was  crossing  the  road  and 
running  towards  his  house  fleeing  fixxm  Mitchell  to  a 
place  of  safety ;  and  the  2d,  the  moment  Avhen  defendant 
shot  Thompson.  As  to  the  first  period  of  time,  ithe  in- 
struction is  asked,  that  if  Mitchell  believed  the  facts  hy- 
pothesized, "he  had  a  right  to  act  in  the  light  of  this 
reasonable  l)elief,-' — [to  do  what  is  not  stated,  and  up 
to  this  time,  no  duty  of  retreat  is  put  upon  hiin  by  the 
charge,  but  it  continues  after  a  comma], — "and  if 
Mitchell  was  without  fault  in  bringing  on  the  difficulty, 
and  if  at  the  nionwnt  he  shot  [ha\'ing  stood  his  ground 
meantime,  while  Thompson  was  running  for  his  gun], 
the  appearances  were  such  as  to  create  in  his  mind,  a 
reasonable  belief  that  he  was  in  danger,  etc.  •  ♦  • 
and  if  there  was  not  reasonably  apparent  to  defendant, 
circumstances  as  he  then  was  [at  the  moment  he  shojt], 
a  means  whereby  he  could  escape  without  increasing  his 
danger,  then  the  defendant  would  not  be  guilty,"  etc. 
The  charge  is  thus  oi>en  to  the  construction,  (that  it 
seeks  to  impose  no  duty  of  retreat  on  defendant,  from 
the  danger  api^earing  at  the  firet  i)eriod  of  time  men- 
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tioned,  when  Thompson  was  fleeing  towards  his  house, 
and  not  to  impose  such  duty  on  him,  till  afterwards,  at 
the  moment  when  he  shot,  whereas,  he  was  under  this 
duty,  at  all  times  from  the  inception  of  the  difficulty. 
If  not  positively  erroneous,  it  is  confusing  and  calcu- 
lated to  mislead. 

Charge  19  is  not  insisted  on  in  argument,  and  without 
reference  to  that  fact,  was  properly  refused.  It  is  con- 
fused and  argumentative. 

Those  numbered  20  and  21  were  also  properly  re- 
fused. If  given,  their  only  tendency  would  have  been 
to  mislead.  Xon  constat  the  facts  hyjjothesized,  the 
jury,  under  all  the  facts  of  the  case,  may  have  believed 
that  defendant  was  the  aggressor  and  precipitated  the 
difficulty. 

Affirmed. 


Smith  V.  The  State. 

Indictment  for  Murder, 

1.  Organization  of  jury  in  capital  case;  when  motion  to  quash 

venire  should  he  sustained, — When  a  special  venire  Is  or- 
dered in  a  criminal  case,  including  the  regular  Jurors  drawn 
and  summoned  for  the  week  of  the  trial,  and  the  list  served 
on  the  defendant  includes  the  names  of  some  who  were 
drawn  but  were  not  summoned  as  jurors  for  the  week  of  the 
trial,  the  venire  should  be  quashed  upon  motion  made  before 
entering  upon  the  trial. 

2.  Dying    declarations;    admissibility    of    portions     thereof. — The 

statement  in  a  dying  declaration  that  the  defendant  "was 
trying  to  shoot  me  [the  deceased]  at  the  same  time"  is  the 
statement  of  a  collective  fact,  the  weight  and  credibility  of 
which  is  for  the  determination  of  the  Jury;  and  such  state- 
ment is  not  subject  to  the  objection  that  it  was  merely  a 
statement  of  an  opinion  or  conclusion  of  the  deceased. 

3.  Conspiracy;  admissibility  in  evidence  of  acts  and  declarations  of 

co-cohspirators. — In  a  criminal  case,  the  acts  and  declarations 
of  any  person  other  than  the  defendant,  in  the  absence  of 
the   defendant,   are   admissible    in   evidence   against   the   de- 
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fendant,  only  when  there  has  been  introduced  evidence,  di- 
rect or  circumstantial,  'Which  is  prima  facte  sufficient  to  es- 
tablish the  existence  of  a  conspiracy  between  the  defendant 
and  such  other  person  to  commit  the  offense  charged,  and 
there  is  evidence  tending  to  show  that  such  acts  and 
declarations  are  in  furtherance  of  the  common  design  to 
commit  such  offense. 
4.    Argumentative  charges  are  properly  refused. 

Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  O.  Kyle. 

The  appellant,  Robert  Smith,  was  jointly  indicted  with 
Frank  Orr  and  Pink  Batts,  for  the  murder  of  Robert 
Taylor.  The  appellant  in  the  present  case  was  tried 
separately  and  vras  convicted  of  mmrder  in  the  second 
degree  and  sentenced  to  the  penitentiary  for  life. 

The  defendant  was  arraigned  the  first  week  of  the  Oc- 
tober term,  1901,  in  the  circuit  court  of  Limestone 
county,  and  after  interposing  his  plea  of  not  guilty,  the 
court  drew  from  the  jury  box  of  the  county  the  namea 
of  thirty  persons  to  serve  as  special  jurors,  and  set  Oc- 
tober 9,  1901,  a  day  of  the  second  week  of  the  court, 
as  the  day  for  the  trial  of  the  cause.  The  court  then 
ordered  that  said  8i)ecial  jury  so  drawn  and. ordered 
summoned,  *^ogether  with  the  petit  jurors  drawn  and 
summoned  for  the  second  week  of  this  term  of  the  court, 
shall  constitute  the  venire  from  which  the  jury  to  try 
this  cause  shall  be  drawn."  It  was  further  ordered  that 
a  copy  of  the  special  jury,  "together  with  a  copy  of  the 
petit  jury  summoned  for  the  second  week  of  the  term 
of  the  court,"  and  also  the  copy  of  the  Indictment  be 
served  upon  the  defendant  at  least  one  ontife  day  be- 
fore the  day  set  for  the  trial.  Before  entering  upon  the 
trial  the  defendant  moved  the  court  to  quash  the  venire 
in  this  ease  upon  the  following  ground:  Said  list  of 
jurors  served  upon  the  defendant  as  the  venire  to  try 
his  cause  contained  the  names  of  W.  N.  Knowlster  and 
R.  A.  Stewart,  w^hose  names  were  drawn  to  serve  as 
jurors  for  the  second  week  of  the  term  of  the  court, 
but  it  appears  from  the  return  of  the  sheriff  that  such 
jurors  were  never  summoned.     It  was  admitted  that 
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the  facts  stated  in  this  motion  wei^  true.  The  eourt 
overruled  the  motion,  and  the  defendant  duly  excepted. 

The  State  introduced  as  a  witness  one  William  Bass, 
who  testified  that  before  the  finding  of  the  indictment^ 
Robert  Taylor  was  shot  and  killed  in  Limestone  county; 
that  the  killing  took  place  at  an  entertainment  given 
on  the  plantation  rented  to  said  Bobent  Taylor;  that 
while  the  entertainment  was  going  on,  a  pistol  shot 
was  heard  and  Robert  Taylor  came  out  from  his  house 
and  asked  who  fired  the  pistol ;  that  after  fthis  inquiry 
was  made  several  times,  one  Frank  Orr  stated  that  he 
shot  the  pistol  and  would  shoot  Taylor;  that  Orr  then 
pulled  his  pistol  and  Taylor  caughit  hold  of  it,  and  while 
they  were  engaged  in  the  scuffle  over  the  pistol  Frank 
Orr  called  out  to  Pink  Batts  to  come  and  shoot  Taylor; 
that  Pink  Batts  then  ran  up  with  a  pistol  in  his  hand, 
and  that  while  the  scuffle  w^as  going  on  Pink  Batts  shot 
Robert  Taylor.  This  witness  further  testified  that  when 
Orr  had  called  to  Batts  to  come  and  shoot  Taylor  the 
defendant,  Smith,  started  to  the  place  of  the  difficulty 
with  a  pistol  in  his  hand,  and  said  "Let  me  get  at  him;" 
(that  this  statement  was  made  in  a  tone  of  voice  loud 
enough  to  be  heard  by  Pink  Batts;  that  the  witness 
got  before  the  defendant  and  prevented  him  from  go- 
ing to  the  place  of  the  difficulty.  The  defendant  sepa- 
rately objected  (to  each  portion  of  the  testimony  of  the 
witness  Bass  relating  to  the  sitatements  made  by  Tay- 
lor and  Orr  upon  the  ground  that  the  defendant  was 
not  shown  to  have  been  present,  and  no  conspiracy  was 
shown  to  have  exisited  between  the  defendant  and  Orr 
and  Batts.  The  court  overruled  each  of  these  objec- 
tions, and  the  defendant  separately  excepted  to  each 
of  such  rulings. 

The  evidence  for  the  defendant  tended  to  show  that 
at  the  time  of  the  difficulty  when  Batts  shot  Taylor,  he, 
the  defendant,  did  not  have  a  pistol,  and  was  not  en- 
gaged in  the  difficulty.  It  was  shown  that  Batts  had, 
on  the  day  of  the  present  defendant's  trial,  been  con- 
victed. 

The  State  introduced  in  evidence  the  dying  declara- 
tion made  by  the  deceased,  which  was  in  words  and 
figures  as  follows :  "I  went  out  last  Saturday  night  to 
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stop  a  fuss  going  on  on  the  Peet  place,  I  have  rented; 
told  Frank  Orr  he  must  not  have  any  fuss  ithere  and 
must  stop  it.  I  told  him  (Frank  Orr)  he  must  not 
have  any  shooting  and  Frank  said  *I  will  shoot  you, 
God  damn  you,'  then  he  snatched  out  his  pistol  and  I 
grabbed  it  to  keep  him  from  shooting  ma  Then  he 
called  Pink  Baitts,  alias  Pink  Coleman.  He  (Pink) 
ran  around  trying  to  get  a  chance  to  shoot  me.  I  tried 
to  keep  Frank  between  me  and  Pink  to  keep  Pink  from 
shooting  me.  Rob  Hadley,  alias  Rob  Smith,  was  try- 
ing to  shoot  me  at  the  same  time.  Pink  Batts,  alias 
Pink  Coleman,  ran  around  tree  and  shot  me."  The 
defendant  objected  to,  and  moved  to  exclude  that  por- 
tion of  the  statement  in  which  the  declaration  stated 
that  "Rob  Hadley,  alias  Rob  Smith,  was  trying  to  shoot 
me  at  same  time,"  upon  the  ground  that  it  was  merely 
an  opinion  or  conclusion  of  the  mtness,  and  noit  the 
statement  of  a  fact.  The  court  overruled  the  objection, 
and  the  defendant  duly  excepted. 

The  defendant  requested  the  court  to  give  to  ithe  jury 
the  following  written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked: 
(12.)  "I  charge  you,  gentlemen  of  the  jury,  that  be- 
cause Pink  Batts  has  been  convicted  is  not  in  itself 
sufficient  reason  for  the  conviction  of  this  defendant." 
( 13. )  "The  conviction  of  Pink  Batts  would  not  in  itself 
justify  a  conviction  of  Robert  Smith."  (14.)  "The 
conviction  of  Pink  Batts  would  not  justify  the  convic- 
tion of  Robert  Smith  unless  you  believe  beyond  all  rea- 
sonable doubt  from  the  evidence  in  this  case  that  Rob- 
ert Smith  was  guilty.' 

W.  C.  Thach,  for  appellanit. 

Chas.  G.  Brown,  Attorney-General,  for  the  State. 

TYSON,  J. — The  special  venire  served  on  defendant 
contained  the  names  of  W.  M.  Knowlster  and  R.  A. 
Stewart.  These  two  persons  were  drawn  as  petit  jurors 
for  the  second  Aveek  of  the  court,  but  not  summoned. 
The  oi-der  of  the  court  was  in  conformity  with  the 
stiitute. — (\Kle,  §  5005.     It  required  that  the  defend- 
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ant  be  served  with  the  names  only  of  the  petit  jurors 
drawn  and  summoned  for  the  second  week  of  the  eourt. 
It  was  not  complied  with.  The  motion  to  quash  the 
venire,  having  been  made  before  the  trial  was  entered 
upon,  should  have  been  granted. — Ryan  v.  The  State, 
100  Ala.  108;  Thomas  v.  The  State,  94  Ala.  74. 

The  objection  taken  to  that  i)ortion  of  the  dying 
declaration  of  deceased,  w^hich  were  reduced  to  writing, 
that  "Bob  Hadley  alias  Bob  Smith  was  trying  to  shoot 
me  at  the  same  time,"  bec^ause  it  was  merely  a  state- 
ment of  the  opinion  or  conclusion  of  the  deceased  and 
of  his  belief  and  not  of  a  fact,  is  without  merit.  It 
vr^B  a  statement  of  a  collective  fact,  the  weight  and 
credibilitv  of  which  was  for  the  jurv. — 1  Mayfleld's  Dig., 
p.  336,  §  27. 

Since  this  case  must  be  retried  we  will  refrain  from 
intimating  an  opinion  upon  the  question  whether  the 
evidence  was  prima  facie  sufficient  to  establish  the  ex- 
istence of  a  conspiiracy  between  this  defendaujt  and 
the  tw^o  others  jointly  indicted  with  him.  The  declara- 
tions or  conduct  of  these  two,  not  made  or  done  in  the 
presence  of  this  defendant  were  noit  competent  against 
defendant  unless  a  conspiracy  i^'as  ^hown  to  have  ex- 
isted ^between  them;  and  if  shown,  then  only  such 
declarations  made  or  conduct  done  by  them  or  either  of 
them  in  furtherance  of  the  common  design  is  compe- 
tent. The  principle  upon  which  such  declarations  or 
conduct  are  admitted  is,  that  the  conspirators,  by  the 
act  of  conspiracy  **'have  jointly  assumed  to  themselves  the 
attributes  of  individuality  so  far  as  regards  the  pros- 
ecution of  the  common  design;  thus  rendering  what- 
ever is  said  or  done  by  any  one  in  furtherance  of  that 
design,  a  part  of  the  res  gestae  and,  therefore,  the  act 
of  all."  However,  before  such  evidence  can  be  admitted, 
it  is  necessary,  that  a  foundation  should  be  laid  by 
proof  addressed  to  the  court,  prima  facie  sufficient  to 
establish  the  existence  of  such  a  conspiracy.  Such  evi- 
dence will  generally,  from  the  nature  of  the  case,  be 
circumstantial.  And  when  received  under  the  rule,  it 
does  not  necessarily  establish  the  conspiracy  and  com- 
mon guilt  of  all,  but  its  sufficiency  and  weight  must  be 
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ultimately  determined  by  the  jury. — McAnally  v.  The 
State,  74  Ala,  9;  Hunter  v.  The  State,  112  Ala.  77. 

We  will  not  <review  in  detail  the  rulings  upon  the  ad- 
mission of  evidence,  since  what  we  have  said  will  doubt- 
less serve  as  a  suflScient  guide  upon  another  trial. 

The  several  written  charges  numbered  12,  13  and  14 
were  properly  refused  as  being  argumentative. 

Reversed  and  remanded. 


Richardson  v.  The  State. 

Indictment  for  Murder, 

1.  Homicide;  admissibility  of  evidence  as  to  threats. — On  a  trial 

under  an  Indictment  for  murder,  where  It  Is  shown  that 
the  killing  occurred  early  Tuesday  morning,  testimony 
that  on  the  Monday  before  the  killing  the  defendant  threat- 
ened to  kill  the  deceased,  1b  admissible  as  tending  to  show 
that  the  defendant  bore  malice  towards  the  deceased  and 
was  actuated  by  malice  In  killing  him. 

2.  Same;  charge  cw  to  self  defense, — On  a  trial  under  an  indict- 

ment for  murder,  a  charge  seeking  to  Instruct  the  Jury  as 
to  self  defense,  but  which  Ignores  the  question  as  to  whether 
the  defendant  was  Impelled  to  shoot  the  deceased  by  the 
belief  reasonably  engendered  by  the  circumstances  that  It 
was  necessary  to  do  so  In  order  to  save  himself  from  the 
then  Impending  danger  of  great  bodily  harm.  Is  erroneous 
and   properly   refused. 

3.  Same;  general  affirmative  charge, — On  a  trial  under  an  Indict- 

ment for  murder,  even  though  there  Is  no  conflict  In  the 
evidence,  but  there  Is  evidence  tending  to  show  the  defend- 
ant bore  malice  towards  the  deceased,  and  was  actuated 
by  malice  In  shooting  him,  the  question  as  to  whether  or 
not  the  defendant  was  guilty  of  murder  Is  one  for  the  de- 
termination of  the  jury,  and  therefore  charges  which  In- 
struct the  Jury  that  If  they  "believe  the  evidence  they  can 
not  find  the  defendant  guilty  of  murder  In  the  second  de- 
gree," and  that  "If  the  Jury  believe  the  evidence  In  this 
case  they  will  find  the  defendant  not  guilty  of  murder  In 
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the  second  degree,"  and  that  "if  the  Jury  believe  the  evi- 
dence in  this  case  they  will  find  the  defendant  not  guilty," 
are  erroneous  and  properly  refused. 

Appeal  from  the  Circuit  CJourt  of  Lee. 

Tried  before  the  Hon.  A.  A.  Evans. 

The  appellant,  Ulus  Richardson,  was  indicted  and 
tried  for  the  murder  of  Henry  Saint  George  by  shoot- 
ing him  with  a  gun,  was  convicted  of  murdef  in  the  sec- 
ond d^ree  and  sentenced  to  the  penitentiary  for  twenty- 
five  years. 

On  the  trial  of  the  cause  there  was  no  conflict  in  the 
evidence  as  to  how  the  killing  occurred,  and  the  facts 
as  shown  by  the  bill  of  exceptions  were  as  follows :  The 
defendant  and  one  Bishop  Drake,  the  only  eye  witness 
to  the  difficulty,  were  sleeping  in  a  one  room  log  cabin, 
the  only  opening  of  which  was  the  door.  There  were  no 
"windows  and  the  only  mode  of  ingress  and  egress  was 
the  door.  The  door  was  fastened  by  a  stick  being 
propped  against  the  door  and  one  end  against  the  floor. 
About  sun  up  the  defendant  and  Bishop  Drake,  who  was 
sleeping  with  the  defendant,  was  aroused  by  some  one 
breaking  in  the  door,  which  was  the  deceased.  The  de- 
ceased forced  an  entrance  into  the  room  by  breaking 
the  stick  which  propped  the  door.  The  deceased 
entered  with  a  knife  open  in  his  hand  and  said  to 
the  defendant :  "What  did  you  let  them  white  men 
have  my  chairs  for,"  to  which  the  defendant  replied, 
"Because  you  left  ithem  with  me  to  give  them  if  you 
didn't  i)ay  them  the  debt"  The  deceased  then  said  to 
the  defendant,  "Yes,  and  now  God  damn  you,  I  am  go- 
ing to  kill  you  this  morning,  or  you  have  got  to  kill 
me."  The  defendant  said,  "Stand  back  Henry,  stand 
back  Henry,"  at  the  same  (time  grabbing  his  gun,  which 
was  on  a  shelf  over  the  head  of  the  bed.  The  deceased 
made  a  motion  as  if  to  cut  the  defendant  with  his  knife 
when  the  defendant  shot,  hitting  the  deceased  in 
the  throat  and  on  the  chin,  from  which  wound  he  died 
about  tAvo  days  later.  As  soon  as  the  defendant  shot 
he  jumped  out  of  bed  and  ran  down  to  Sasser's  house, 
about  a  quarter  of  a  mile  off,  pursued  by  the  deceased 
with  a  stick  in  his  hands. 
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The  Stiite  imtroduced  e\iden<?e  that  the  defendant 
threatened  to  kill  the  deceased  on  Monday  night  before 
the  difficulty,  at  about  8  o'clock,  to  which  evidence  the 
defendant  duly  excepted,  and  moved  the  court  to  ex- 
clude the  same.  The  court  overa-uled  the  said  objection 
and  motion,  to  which  action  on  the  part  of  the  court 
the  defendant  ithen  and  thei*e  duly  excei)ted.  The  de- 
fendant intixKluced  evidence  that  he  had  made  no  threats 
against  the  deceased  previous  to  the  difficulty.  The 
State  introduced  evidence  to  show  that  the  house  was 
both  the  house  of  the  deceased  and  the  defendant.  The 
defendant  intixKluced  evidence  to  show  that  the  house 
was  his  and  that  the  deceased  had  nothing  to  do 
with  it,  but  only  stayed  there  some  times  at 
the  request  of  the  defendant.  The  defendant  introduced 
evidence  of  his  good  character  and  the  bad  eharaoter  of 
the  deceased  fo<r  peace  and  quiet. 

The  defendant  requested  the  court  to  give  to  the  jury 
the  following  written  charges,  and  separately  excepted 
to  ithe  court's  refusal  to  give  each  of  them  as  asked: 
(1.)  '*I  charge  you,  gentlemen  of  the  jury,  thait  if  you 
believe  from  the  evidence  that  Henrj'  Saint  George  broke 
into  the  house  of  Ulus  Richardson  and  assaulted  him 
with  an  open  knife,  the  defendant  was  under  no  duty 
to  retreat,  but  had  the  right  to  defend  himself  to  the 
extent  of  killing  his  assailant."  (2.)  "Tf  the  jury  be- 
lieve the  evidence  in  this  case  they  can  not  find  the  de- 
fendant guilty  of  murder  in  the  second  degree."  (3.) 
"If  the  jury  believe  the  evidence  in  this  case  they  will 
find  the  defendant  not  guilty." 

No  counsel  marked  as  appearing  for  appellant. 

Chas.  G.  Brown,  Attorney-General,  for  the  State. 

SHARPE,  J. — Evidence  that  on  the  Monday  before 
the  killing  defendant  threatened  to  kill  the  deceased, 
w^as  admissible  as  tending  to  show  <that  defendant  bore 
malice  tow^ards  the  deceased  and  was  actuated  by  malice 
in  shooting  him. 

Whether  in  shooting  the  deceased  defendant  was  act- 
ing justifiably  in  self-defense,  was  under  the  whole  ev- 
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idence  a  question  for  th^  jury  depending  in  parit  on 
whether  he  was  impelled  to  shoot  by  a  belief,  reasona- 
bly engeiidered  by  the  circumstances,  that  it  was  neces- 
sary to  do  so  in  order  to  save  himself  from  a  then  im- 
pending danger  of  great  bodily  harm.  This  inquiry 
was  improperly  ignored  by  the  first  charge  refused  to 
defendant 

The  evidence  was  such  as  to  re<iuire  the  question  of 
whether  defendant  was  guilty  of  murder  to  be  submitted 
to  the  jury,  and,  therefore,  charges  2  and  3  were  prop- 
erly refused. 

Other  than  these,  the  bill  of  exceptions  presents  no 
question  for  review,  and  no  error  is  found  in  the  record 
proper. 

Judgment  affirmed. 


Campbell  v.  The  State. 

Indictment  for  Murder. 

Evidence;  admisBihility  of  declarations  as  part  of  res  gestae. 
When' evidence  of  an  act  is  in  itself  competent  and  admissi- 
ble as  a  material  fact  in  the  case  and  is  so  admitted,  the 
declarations  accompanying  and  characterizing  such  act  be- 
come and  form  a  part  of  the  res  yestae  of  such  act,  and  as 
such  are  admissible  in  evidence  as  explanatory  thereof. 

Same;  same;  case  at  bar. — On  a  trial  under  an  indictment  for 
murder,  where  it  is  shown  that  the  defendant  went  to  where 
the  deceased  and  the  defendant's  father-in-law  were  engaged 
in  a  quarrel,  and  that  the  killing  ensued  as  the  result  of 
the  defendant  taking  part  in  the  quarrel,  after  the  intro- 
duction in  evidence  of  the  testimony  of  witnesses  to  the  fact 
that  the  defendant  went  to  the  scene  of  the  altercation  be- 
tween the  deceased  and  his  father-in-law,  it  is  competent  for 
the  defendant  to  show  the  declarations  made  by  him  upon  his 
starting  to  the  scene  of  the  altercation;  such  declarations 
being  part  of  the  res  gestae  of  his  act  in  going  to  the  place 
of  the  altercation. 

Himicide;  charge  to  the  fury, — On  a  trial  under  an  indictment 
for  murder,  a  charge  is  properly  refused  'aa  being  argumen- 
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tative  which  instructs  the  jury  "that  any  threats  made  by 
the  deceased  towards  defendant,  If  such  threats  are  shown  to 
have  been  made  by  deceased,  whether  recently  made  or  not, 
may  be  considered  by  the  Jury  in  connection  with  all  the  other 
evidence  in  the  case,  in  determming  whether  or  not  there  was 
real  or  apparent  danger  to  defendant  at  the  time  he  fired  the 
fatal   shot" 

4.  Same;  same. — On  a  trial  under  an  Indictment  for  murder,  where 

the  evidence  showed  that  while  the  deceased  and  the  facher-in- 
law  of  the  defendant  were  engaged  in  an  altercation  the  de- 
fendant approached  them,  and  upon  his  speaking  to  the  de- 
ceased there  followed  the  difficulty  which  resulted  in  the  lat- 
ter's  death,  a  charge  is  erroneous  and  properly  refused  which 
instructs  the  jury  "that  if  the  defendant  approached  the  de- 
ceased in  a  quiet  and  orderly  manner,  that  deceased  replied 
to  him  in  an  angry  manner,  and  knocked  defendant  down, 
and  that  defendant  reasonably  and  honestly  believed  that  de- 
ceased struck  him  with  a  pistol,  and  reasonably  and  honestly 
believed  that  deceased  had  a  pistol  in  his  hand  as  defendant 
arose  after  he  was  knocked  down  and  that  his  purpose  was  to 
do  defendant  serious  bodily  harm,  and  the  circumstances  were 
such  as  to  reasonably  produce  such  belief  in  defendant's  mind, 
situated  as  defendant  was  at  the  time,  and  no  reasonable  and 
safe  avenue  of  escape  was  open  to  defendant,  then  defend- 
i  ant  had  the  right  to  anticipate  his  assailant  and  fire  first, 

and  this  rule  would  not  be  changed  even  though  it  should 
turn  out  that  defendant  was  mistaken  as  to  his  belief  that 
deceased  had  a  pistol  in  his  hand." 

5.  Same;  same;   reasonable  doubt. — On   a  trial  under  an   indict- 

ment for  murder,  a  charge  is  erroneous  and  properly  refused 
which  instructs  the  jury  "that  if,  after  looking  at  all  the  evi- 
dence in  the  case,  your  minds  are  left  in  such  a  state  of  uncer- 
tainty that  you  can  not  say  beyond  a  reasonable  doubt  whether 
the  defendant  was  at  fault  in  bringing  on  the  difficulty,  and 
whether  he  acted  upon  the  well  grounded  and  reasonable  be- 
Mef  that  it  was  necessary  to  shoot  and  take  the  life  of 
Arthur  York  to  save  himself  from  great  bodily  harm  or 
death,  or  he  shot  before  such  impending  necessity  arose,  then 
this  is  such  a  doubt  as  will  entitle  the  defendant  to  an  ac- 
quittal." 

6.  Same;  same;  same, — In  such  a  case,  a  charge  is  erroneous  and 

properly  refused  which  instructs  the  jury  "that  if  the  testi- 
mony points  in  two  directions,  one  to  the  guilt  of  the  de- 
fendant, and  the  other  to  his  innocence,  and  both  are  equally 
reasonable,  they  are  bound  to  accept  that  which  points  to 
his  Innocence  and  acquit  the  defendant.  If  they  believe  that 
phase  of  the  testimony." 
Vol.  133. 


Digitized  by 


Google 


i^<>i-3  OP  ALABAMA.  83 

[Campbell  v.  The  State.] 

7.  Same;  same;  same. — In  such  a  case,  a  charge  is  erroneous  and 
properly  refused  which  instructs  the  jury  "that  if  the  testi- 
mony shows  two  theories,  one  tending  to  the  defendant's 
guilt  and  the  other  to  his  innocence,  and  both  are  reason- 
able, they  must  acquit  the  defendant,  if  they  believe  the 
theory  tending  to  his  innocence.'* 

Appeal  from  the  County  Ck)urt  of  Cleburne. 

Tried  before  the  Hon.  T.  J.  Burton. 

The  appellant,  J.  D.  Campbell,  was  indicted  and  tried 
for  the  munier  of  Anthur  York,  was  convicted  of  murder 
in  the  first  degree,  and  sentenced  to  the  penitentiary 
for  Ufa 

The  uneontroverttd  evidence  was  that  the  homicide 
occurred  on  the  premises  of  one  W.  S.  Pruett,  in  Cle- 
burne county,  at  a  public  sale ;  that  Burrell  Messer  was 
the  father-in-law  and  that  Bud  Messer  was  a  brother- 
in-law  of  defendant;  that  the  homicide  occurred  near  a 
barn  or  crib  on  the  premises  of  said  Pruett,  and  some 
40  or  50  yards  from  a  dwelling  house  on  said  premises; 
that  defendant  Campbell,  walked  from  about  said  dwell- 
ing house  to  the  point  where  the  homicide  occurred,  and 
as  he  came  to  said  point  the  deceased  and  Burrell  Messer 
were  engaged  in  a  quarrel;  that  defendant  Campbell 
walked  up  and  spoke  to  the  deceased,  and  that  a  fev^^ 
words  were  passed  between  them,  when  deceased  knocked 
Campbell  down,  and  that  Campbell,  as  he  arose,  and  be- 
fore he  was  fairly  erect,  shot  deceased  thorough  the  head 
with  a  pistol,  from  the  effect  of  which  wound  he  died  in 
a  short  while,  without  ever  speaking. 

There  was  some  conflict. in  the  testimony  as  to  what 
ws:s  said  by  the  defendant  Campbell  and  the  de- 
ceased, after  Campbell  walked  up  to  where  deceased  and 
Messer  were  quan-eling,  and  before  deceased  knocked 
him  down.  The  testimony  on  behalf  of  the  State  tended 
to  show  that  Campbell  walked  up  and  participated  in 
the  quarrel  between  deceased  and  Messer,  and  that  he 
used  very  vile  and  opprobious  epithets  toward  the  de- 
ceased, before  deceased  struck  him;  while  the  testi- 
mony on  behalf  of  defendant  Campbell  tended  to  show 
that  he  approached  the  deceased  in  a  quiet  and  or- 
derly manner,  and  quietly  asked  deceased  not  to  curse 
the  "old  man,''  meaning  Burrell  Messer;  that  deceased 
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then  cursed  Campbell  and  said  to  him :  "Do  you  take 
it  up?"  that  Campbell  replied :  "Only  that  much,  I  don't 
want  you  to  ^urse  the  old  man" ;  and  (that  thereupon  the 
deceased  struck  Campbell  on  the  head,  knocking  him 
down ;  that  as  he  arose  he  drew  his  pistol,  a  self-acting 
one,  from  his  pocket  and  shot  deceased.  The  testimony 
on  behalf  of  defendant  also  tended  to  show  that  de- 
ceased had  his  pistol,  or  a  pair  of  knucks  in  his  hand 
w^ith  which  he  struck  defendant  and  that  he  had  his  pis- 
tol in  his  hand,  as  defendant  was  rising  and  when  he 
fired  the  fatal  shot. 

The  evidence  on  behalf  of  the  State  tended  to  show 
thait  deceased  had  nothing  in  his  hand  when  he  struck 
defendant,  or  when  the  shot  was  fired,  and  that  his  pistol 
was  taken  from  his  pocket  by  his  friends  <»fter  the  fatal 
shot  was  fired.  It  was  shown  by  the  testimony  on  be- 
half of  defendant  that  deceased  had  made  some  threats 
towards  defendant  a  year  or  so  before,  but  it  was  not 
shown  that  these  threats  had  been  communicated  to 
defendant  prior  to  the  homicide.  The  other  facts  of  fthe 
case  are  sufficiently  stated  in  the  opinion. 

The  defendant  requested  the  court  to  give  to  the  jury, 
among  others,  the  following  written  charges,  and  sepa- 
(Tiaitely  excepted  to  the  court's  refusal  to  give  each  of 
them  as  asked:  (1.)  "The  court  charges  the  jury  that 
any  threats  made  by  deceased  towards  defendant,  if 
such  threats  are  shown  ito  have  been  made  by  deceased, 
whether  recently  made  or  not,  may  be  considered  by  ihe 
jury  in  connection  with  all  the  other  evidence  in  the 
case  ii^  determining  whether  or  not  there  was  real  or 
apparent  danger  to  defendant  at  the  time  he  fired  the 
fatal  shot."  (4.)  ^T?he  court  charges  the  jury  that  if 
the  defendant  ai>proached  the  deceased  in  a  quiet  and 
orderly  manner,  that  deceased  replied  to  him  in  an 
angry  manner,  and  knocked  defendant  down,  and  that 
defendant  reasonably  and  honestly  believed  that  de- 
ceased struck  him  with  a  pistol  and  reasonably  and  hon- 
estly believed  that  deceased  had  a  pistol  in  his  hand 
as  defendant  arose  after  he  was  knock  down  and  that 
his  purjKxse  was  to  do  defendant  serious  bodily  harm, 
and  the  circumstances  were  such  as  to  reasonably  pro- 
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duce  such  belief  in  defendanit's  mind  situated  as  de- 
fendant was  at  the  time,  and  no  reasonable  and  safe 
avenue  of  escape  was  open  to  defendant,  then  defend- 
ant had  the  right  to  anticipate  his  assailant  and  fire 
first,  and  this  rule  would  not  be  changed  even  though 
it  should  turn  out  that  defendant  was  mistaken  as  to 
Ms  belief  {that  deceased  had  a  pistol  in  his  hand."  ( 15. ) 
"The  court  charges  the  jury  that  if  after  looking  at  all 
the  evidence  in  the  case  your  minds  are  left  in  such  a 
state  of  uncertainty  that  you  can  not  say  beyond  a 
reasonable  doubt  whether  the  defendant  was  ait  fault 
in  bringing  on  the  difficulty  and  whether  he  acted  upon 
the  well  grounded  and  reasonable  belief  that  it  was 
necessary  to  shoot  and  take  the  life  of  Arthur  York  to 
save  himself  from  great  bodily  harm  or  death,  or  he 
shot  before  such  impending  necessity  arose,  then  this 
is  such  a  doubt  as  will  entitle  the  defendant  to  an  ac- 
quittal." (23.)  "The  court  charges  the  jury  that  if 
the  testimony  i)oints  in  two  directions,  one  to  the  guilt 
of  the  defendant,  and  the  other  to  his  innocence,  and 
both  are  equally  reasonable,  they  are  bound  to  accept 
that  which  points  ito  his  innocence  and  acquit  the  de- 
fendant, if  they  believe  that  phase  of  the  testimony." 
(25.)  "The  court  charges  the  jury  that  if  the  testi- 
mony shows  ti^"o  theories,  one  (tending  to  the  defendant's 
guilt  and  the  other  to  his  innocence,  and  both  are  rea- 
sonable, they  must  acquit  the  defendant,  if  they  be- 
lieve the  theory  tending  to  his  innocence." 

B.  B.  &  W.  H.  Bridges  and  Merrill  &  Merrill^  for 
appellant — Whenever  any  act  of  a  party  is  admissible 
in  evidence,  and  is  admitted,  any  declarations  of  the 
party,  made  at  the  time  of  the  act,  and  tending  to  ex- 
plain or  shed  light  on  the  act,  are  admissible  as  part  of 
the  res  gestae, — Williams  v.  State,  105  Ala.  96 ;  Harris 
V,  State,  96  Ala.  24 ;  Martin  v.  State,  77  Ala.  1 ;  Burton 
V.  State,  115  Ala.  1;  Kilgore  v.  Stanley,  90  Ala.  52a; 
Ywrbrough  v.  Moss,  9  Ala.  382 ;  M.  d  M.  R.  R.  Co.  v. 
Ashcraft,  48  Ala.  15;  Hamilton  v.  State,  10  Am.  Kep. 
22 ;  1  Greenleaf  on  Evidence,  §  108 ;  21  Am.  &  Eng.  Ency. 
Law  (1st  ed.),  99;  Masterson  v,  PMnizy,  56  Ala.  336; 
Tesney  v.  State,  77  Ala.  33. 
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Under  the  statute  as  it  now  exists,  and  as  it  has  been 
construed  by  this  court,  a  charge  requested,  aisserting 
a  correct  legal  proposition,  and  which  is  not  abstract  or 
misleading,  «hould  be  given,  and  its  refusal  is  error. 
Code,  1896,  §  3328;  Gibson  v.  State,  89  Ala.  121;  Broum 
V.  State,  118  Ala,  111;  Eiland  v.  State,  52  Ala,  322; 
Orr  V,  State,  117  Ala.  69;  E.  T.  V.  &  G.  R.  R.  Go.  v. 
Baylisg,  11  Ala-  69;  Polly  v.  McCall,  37  Ala.  20;  Har^ 
ris  V.  State,  96  Ala.  24. 

On  the  trial  of  a  party  charged  ^nith  murder,  evidence 
of  uncommunicated  threats  made  by  decedent  against 
defendant  is  admissible  in  evidence,  when  it  is  shown 
that  at  the  time  of  the  homicide,  deceased  was  making 
some  demonstration,  or  overt  act  in  consummation  of 
such  threats,  and  is  competent  to  be  considered  by  the 
jury  in  determining  the  quo  aninio  of  such  demonstra- 
tion, and  who  was  the  aggressor,  and  whether  there  was 
real  or  apparent  danger  to  defendant  at  the  (time  of  the 
homicide. — Roberts  i\  The  State,  68  Ala.  156;  Johnson 
V,  Tlie  State,  (Miss.),  5  So.  Rep.  95;  Holler  v.  The  State, 
10  Am.  Rep.  74. 

Charles  G.  Brown,  Attorney-General,  for  the  State. 
The  court  did  not  err  in  refusing  to  permit  the  defend- 
ant jto  prove  the  declarations  made  by  him  to  the  wit- 
ness Lovejoy. — Harris  v.  State,  96  Ala.  24;  Tesney  v. 
State,  11  Ala.  33 ;  Martin  v.  State,  11  Ala.  1 ;  Kilgore  v. 
Stanley,  90  Ala.  523.  The  court  did  not  err  in  refus- 
ing the  charges  requested  by  the  defendant — Gilmore 
i;.  State,  126  Ala.  20;  Fountain  v.  State,  98  Ala.  40; 
Stone  r.  State,  105  Ala,  60 ;  Bondurant  v.  State,  125  Ala, 
31;  Henderson  v.  State,  11  Ala.  77;  Compton  i\  State, 
110  Ala.  24. 

DOWDELL,  J.— The  defendant  set  up  the  plea  of  self- 
defense.  The  evidence  was  in  conflict  as  (to  who  was 
the  aggressor.  The  evidence  without  dispute  showed 
that  the  killing  occurred  at  the  home  of  one  Pruett,  on 
the  occasion  of  a  public  sale,  where  a  good  many  peo- 
ple were  attending;  that  on  said  occasion  the  deceased 
and  one  Burrell  Messer,  who  was  the  father-in-law   of 
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the  defendant,  got  into  a  quarrel,  and  were  at  the  time 
near  a  crib  a  short  distance  from  the  dwelling  house, 
and  that  the  defendant  was  not  present  at  the  com- 
inencemenit  of  the  quarrel  between  Messer  and  deceased, 
but  came  upon  the  scene  later,  and  while  the  two  were 
still  engaged  in  the  altercation  of  words,  and  came  from 
the  direction  of  the  dwelling  house.  One  Lovejoy  was 
examined  as  a  witness  in  behalf  of  the  defendant,  and 
testified,  that  witness  and  defendant  were  standing  near 
the  dwelling  house,  some  distance  foom  where  dece^ased 
and  Messer  were,  and  were  engaged  in  conversation  rela- 
tive to  the  settlement  of  a  business  matter  between  wit- 
ness and  the  defendan/t,  that  from  the  place  where  wit- 
ness and  defendant  were  standing,  witness  could  not 
see  Messer  and  deceased  near  the  crib.  The  defendant 
offered  to  prove  by  this  witness,  what  he,  the  defendant, 
said,  when  he  started  fto  where  Messer  was,  near  the  crib, 
which  was  objected  to  by  the  State,  and  the  objection 
was  sustained.  It  was  stated  to  tiie  court  what  the 
witness  would  testify  as  to  the  declaration  of  the  de- 
fendant when  he  started  ix>  where  Messer  and  the  de- 
ceased were  near  the  crib,  and  where  the  defendant  be- 
came involved  in  the  difficulty  resulting  in  the  death  of 
the  deceased,  which  tended  to  show  that  the  defendant 
started  to  where  Messer  was,  for  the  purpose  of  getting 
some  money  changed,  with  which  to  pay  a  debt  to  the 
l^'itness.  It  is  contended  by  counsel  for  defendanjt,  that 
his  going  t4)  the  scene  of  the  altercation  betw^een  his 
father-in-law,  Messer,  and  the  deceased,  and  after  the 
quarrel  l)etween  the  t^-o  had  begun,  being  shown  in  ev- 
idence, it  was  competent  for  him  fto  show  his  declara- 
tions upon  starting,  as  a  part  of  the  res  gestae  of  his 
act  in  going  to  where  Messer  and  the  deceased  were. 
We  think  this  contention  is  sound.  Whenever  evidence 
of  an  act  is  in  itself  competent  and  admissible  as  a  mate- 
rial fact  in  the  case,  and  is  so  admitted,  the  declara- 
tions accompanying  and  characterizing  such  act  be- 
come and  form  a  part  of  the  res  gestae  of  the  act,  and 
as  such,  aire  competent  and  admissible  in  evidence  as 
being  explanatory  of  the  act.  The  sincerity  of  such 
declarations,  or  what  weight  may  be  given  to  the  same, 
is  a  question  for  the  jurj-.    The  court  erred  in  exclud- 
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ing  this  testimony. — Harris  v.  State,  96  Ala.  24;  Tes- 
ney  v.  State,  77  Ala.  33;  Martin  v.  State^  77  Ala.  1; 
Kilgore  v.  Stanley,  90  Ala.  523;  1  Gr.  Ev.,  §  108;  21 
Am.  &  Eiig.  Ency.  Law  (Ist  ed.),  99. 

Other  exceptions  reserved  to  the  rulings  of  the  conirt 
on  the  admission  and  exclusion  of  evidence  are  without 
merit.  Moreover,  the  same  are  not  insisted  on  in  argu- 
ment. 

There  were  a  number  of  written  charges  requested  by 
the  defendanit,  the  greater  part  of  which  ^i^ere  given  by 
the  court.  Oif  the  written  charges  refused  those  num- 
bered 1,  4,  15,  23,  and  25,  only,  are  insisited  on  in  ar- 
gument. Charge  1  was  properly  refused  as  being  ar- 
gumentative. The  remaining  charges  above  mentioned 
are  possessed  of  infirmities  irendering  them  bad,  and  for 
which  similar  charges  have  been  condemned  in  one  or 
more  of  the  following  cases :  Oilmore  v.  State,  126  Ala 
20;  Fountain  v.  State,  98  Ala.  40;  Stone  v.  State,  105 
Ala.  60 ;  Roden  v.  State,  97  Ala.  54 ;  Bondurant  v.  State j 
125  Ala.  31;  Compton  v.  State,  110  Ala.  24.  These 
charges,  in  postulating  an  acquittal  upon  self-defense, 
are  either  faulty  in  that  they  are  argumentative,  or  in 
the  omission  of  some  one  of  the  constituent  elements 
of  self-defense. 

The  charges  refused  which  are  not  insisted  upon  in 
argumenit,  need  no  comment  on  their  defects. 

For  the  error  pointed  out  the  judgment  of  the  trial 
court  will  be  reversed  and  the  cause  remanded. 


^  Watkins  v.  The  State. 

|133     88 

li**  ^^^  Indictment  for  Murder. 

1.  Homicide;  verdict  of  jury;  sufficiency  thereof. — ^A  verdict  of 
the  jury  that  "We,  the  jury,  find  the  defendant  guilty  of 
manslaug^ver  and  fix  the  punishment  at  five  years  in  the  pen- 
itentiary," is  sufficient  to  show  that  the  jury  found  the  de- 
fendant guilty  of  manslaughter  in  the  first  degree,  and  is 
sufficient  to  sustain  a  sentence  of  imprisonment  in  the  peni- 
tentiary for  five  years. 
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2.  Organisation  of  jury;  fact  that  one  of  the  jurors  drawn  is  dead 
no  ground  for  quashing  venire. — The  fact  that  one  of  the 
persons  whose  name  was  drawn  and  placed  upon  the  venire 
for  the  trial  of  a  capital  case  was  dead  at  the  time  the  venire 
was  drawn,  constitutes  no  ground  for  quashing  the  venire; 
there  being  no  evidence  that  the  death  was  known  to  the 
court  at  the  time  of  the  drawing  of  the  jury,  or  of  any 
fraud  by  which  the  name  of  such  dead  Juror  was  plaeed  upon 
the  list 

%.  Secondary  evidence;  when  admissible. — Before  secondaxy  evi- 
dence of  what  an  absent  witness  had  testified  on  the  prelim- 
inary hearing  is  admissible  In  evidence,  a  proper  predicate 
must  be  laid  by  showing  that  such  witness  was  either  per- 
manently out  of  the  State,  with  no  intention  of  returning, 
or  was  Indefinitely  beyond  the  control  of  the  court. 

4.  Homicide;  charge  as  to  freedom  from  fault. — On  a  trial  under 

an  indictment  for  murder,  charges  which  do  not  hypothesize 
freedom  from  fault  in  bringing  on  the  difficulty,  or  ignore 
the  question  of  freedom  frcHn  fault  in  bringing  on  the  diffi- 
culty, are  erroneous  and  properly  refused. 

5.  Same;  charge  to  the  jury. — On  a  trial  under  an  Indictment  for 

murder,  a  charge  which  withholds  from  the  jury  the  right  to 
determine  whether  the  facts  hypothesized  were  sufficient  to 
show  imminent  peril  to  life  or  limb,  is  properly  refused. 
$.  Same;  same. — In  the  trial  of  a  criminal  case,  charges  which 
are  argumentative,  or  which  lay  stress  on  a  particular  fact 
to  the  exclusion  of  others,  or  which  are  invasive  of  the 
province  of  the  jury,  are  properly  refused. 

7.  Same;  dCiarge  as  to  reasonable  doubt. — 'In  a  criminal  case,  a 

charge  which  p^^edicates  reasonable  doubt  of  the  defendant's 
guilt  alone  upon  the  defendant's  good  character,  is  erroneous 
and  properly  refused. 

8.  Same;  same. — In  a  criminal  case,  a  charge  is  erroneous  and 

properly  refused  which  instructs  the  jury  that  "Before  the 
jury  can  convict  the  defendant  they  must  be  satisfied  to  a 
moral  certainty  not  only  that  the  proof  is  consistent  with 
the  defendant's  guilt,  but  that  it  is  wholly  inconsistent  with 
every  other  rational  conclusion,  and  unless  the  jury  are  so 
convinced  by  the  evidence  of  tbo  defendant's  guilt  that  they 
would  each  venture  to  act  upon  that  decision  in  matters  of 
the  highest  concern  and  importance  as  to  his.  own  interest, 
then  they  must  find  the  defendant  not  guilty." 

9.  Charge  to  the  jury;  properly  refused  when  mere  repetition. — In 

the  trial  of  a  criminal  case,  it  is  not  error  to  refuse  to  give 
charges  which  are  substantially  repetitions  of  instructions 
already  given  by  the  court 
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Appeal  from  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

The  appellant  in  this  case,  Carter  Watkins,  was  jointly 
indicted  wiith  Henry  Thomas,  for  the  murder  of  Willie 
Brown,  was  convicted  of  manslaughter  in  the  first  de- 
gree and  sentenced  to  the  penitentiary  for  five  years. 

Upon  the  arraignment  of  the  defendant  the  court  or- 
dered that  100  jurors,  including  the  regular  panel,  be 
summoned  to  appear  from  which  the  jury  was  to  be 
draA\Ti  for  the  trial  of  the  defendant.  The  defendant 
moved  the  couTt  to  quash  the  venire  upon  the  ground 
that  Sylvester  J.  Russell,  whose  name  appears  upon  the 
list  of  jurors  ser\'ed  upon  the  defendant,  was  not  living 
at  the  time  the  said  jury  w^as  drawn,  and  that,  there- 
fore, the  order  of  the  court  requiring  100  jurors  to  be 
drawn  for  the  trial  of  his  cause  had  not  been  complied 
with.  Upon  the  hearing  of  this  motion,  it  \^^as  sho\^Ti 
that  the  venire  drawn  to  try  said  cause  contained  100 
names,  one  of  which  was  the  name  of  Sylvester  J.  Rus- 
sell;  that  said  Russell  died  after  his  name  w^as  put  in 
the  jury  box  by  the  jury  commissioners,  and  that  his 
deuth  occurred  betw^een  the  time  of  placing  his  name 
in  the  jurj^  box  and  the  drawing  of  his  name  as  a  juror 
to  serve  in  this  case.  The  motion  to  quash  was  over- 
ruled, and  thereupon  the  defendant  duly  excepted. 

The  evidence  for  the  State  tended  to  show  that  the 
killing  of  Willie  Brown  by  the  defendant,  Cartel  Wat- 
kins,  vTfiH  not  in  self-defense,  but  that  Brown  was  killed 
by  W^atkins  without  provocaition. 

The  evidence  for  the  defendant  tended  to  show  that 
the  killing  was  in  self-defense.  There  was  also  evidence 
introduced  by  the  defendant  tending  to  show  that  he 
was  a  man  of  good  character. 

The  defendant  sought  to  lay  a  predicate  for  the  in- 
troduction of  secondary  eridence  of  what  Gray  Kemp 
testified  to  on  the  preliminary  trial  of  the  defendant. 
For  the  purpose  of  laying  a  predicate  one  John  Simmons 
was  introduced  as  a  v\itness,  who  testified  that  he 
(thought  he  knew  where  Kemp  was;  that  the  last  time 
he  saw  him  w^s  at  Citronville,  in  Mobile  county,  when 
he  was  leaving,  and  that  Kemp  told  him  he  was  going 
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to  work  at  a  certain  designated  place  in  Mississippi, 
and  was  going  to  stay  until  the  case  wsls  over.  On  cross- 
examination  this  witness  testified  ithat  he  did  not  know 
whether  said  Kemp  was  a  married  man,  or  whether  he 
intended  to  live  in  Mississippi  all  the  time,  but  that  he 
stated  that  he  was  going  to  stay  in  Mississippi  until 
after  this  case  was  finished ;  that  he  could  not  swear  of 
his  own  knowledge  that  he  was  in  Mississippi, 
but  that  he  thought  so,  and  some  x)erBon  told  him  a  few 
days  before  that  that  Kemp  wn^  in  Mississippi.  Upon 
this  testimony  the  court  refused  to  allow  the  witness,  be- 
fore whom  the  preliminary  trial  was  had,  to  testify  to 
what  witness  Kemp  swore  on  the  preliminary  jtrial.  And 
to  this  ruling  the  defendant  duly  excepted. 

The  defendant  requested  the  court  to  give  to  the  jury 
the  following  written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked: 
(1.)  *T^he  court  charges  the  jury  that  if  the  defendant 
w^as  reasonably  without  fault  in  bringing  on  the  diffi- 
culty and  at  the  time  of  the  homicide  there  appeared 
so  apparently  as  to  lead  a  reasonable  mind  to  the  belief 
that  it  actually  existed,  a  present,  imperious  and  im- 
pending necessity  in  order  to  save  himself  from  great 
bodily  harm,  to  kill  the  deceased,  then  he  had  the  right 
jto  shoot  the  deceased,  and  the  jury  must  acquit  him  on 
the  ground  of  self-defense."  (2.)  "If  the  jury  believe 
from  the  evidence  that  defendant  did  not  bring  on,  pro- 
voke or  encourage  the  difficulty,  and  that  the  deceased 
had  previously  made  threats  which  had  been  communi- 
cated to  the  defendant  at  the  time  of  the  difficulty,  and 
the  deceased  advanced  upon  the  defendant  in  a  threat- 
ening manner  and  started  for  defendant  and  at  the  time 
there  was  to  all  appearances  no  reasonable  mode  of  es- 
cape without  increasing  defendant's  peril,  then  defend- 
ant was  authorized  to  anticipate  the  deceased  and  shoot 
first,  having  the  right  to  act  ui)on  the  reasonable  ap- 
pearance of  things."  (3. )  ^The  count  charges  the  jury 
that  the  api)eara,nce  of  the  danger  to  loss  of  life  or 
great  bodily  hairm,  which  will  justify  one  in  taking 
human  life,  need  not  be  actual  or  real,  if  they  are  such 
as  to  create  in  the  mind  of  the  slayer  the  reasonable  be- 
lief that  it  is  necessary  to  strike  or  shoot  his  assailant 
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in  order  to  save  himself  from  great  bodily  harm  or  1o8b 
of  his  own  life;  and  acting  ujwn  this  reasonable  belief, 
if  he  strikes  or  shoots  and  death  ensues,  this  would  not 
be  manslaughter,  but  would  be  justifiable  or  excusable 
homicide;  and  if  you  believe  from  all  the  evidence  in 
the  case  now  before  you  that  defendant  shot  and  killed 
the  deceased  ui)on  the  well  grounded  belief  that  it  waa 
necessary  to  do  so  in  order  to  save  himself  from  great 
bodily  harm,  or  from  death,  then  it  is  your  duty  to  ac- 
quit the  defendanit."  (4.)  "A  homicide  committed  un- 
der such  circumstances  surrounding  the  person  charged 
therewith  at  the  time  of  the  fatal  act  as  to  create  in  his 
inind  a  reasonable  belief,  well  founded  and  honestly  en- 
tertained of  his  own  present  and  immediate  imminent 
peril,  and  of  the  urgent  necessity  to  take  the  life  of  his 
assailant,  as  the  only  alternative  of  saving  his  own  or 
of  preventing  the  infliction  upon  his  pei*son  of  great 
bodily  harm,  it  is  homicide  committed  in  self-defense." 
(5.)  "The  court  charges  the  jury  that  good  character 
may,  when  taken  in  connection  with  all  the  other  evi- 
dence in  the  case,  be  sufficient  to  raise  a  reasonable  doubt 
of  defendant's  guilt"  (6.)  "The  couirt  charges  the 
jury  ithat  good  character  is  a  good  thing  to  have,  and 
when  the  defendant  proves  that  he  had  a  good  charac- 
ter, the  jury  should  look  at  this  fact  in  connection  with 
all  the  other  evidence  in  the  case,  and  if  upon  the  whole 
evidence  they  do  not  have  an  abiding  conviction  that 
the  defendant  is  guilty,  they  should  acquit  him."  (7.) 
"If  the  prisoner  has  proved  a  good  character  as  a  man 
of  peace,  the  law  says  that  such  good  character  may  be 
sufficient  to  generate  a  reasonable  doubt  of  his  guilt,  al- 
though no  such  doubt  exists  but  for  such  good  charac- 
ter." (8.)  "Before  the  jury  can  convict  the  defend- 
ant they  must  be  satisfied  to  a  moml  certainty  noit  only 
that  the  proof  is  consistent  with  the  defendant's  guilt, 
but  that  it  is  wholly  inconsistent  with  every  other 
rational  conclusion,  and  unless  the  jury  are  so  con- 
vinced by  the  evidence  of  the  defendant's  guilt  that  thev 
would  each  venture  to  act  upon  that  decision  in  matteii 
of  .the  highest  concern  and  importance  to  his  own  in- 
terest, then  they  must  find  the  defendant  not  guilty." 
Vol.  133. 


il-i 


Digitized  by 


Google 


iJ^oij  OF  ALABAMA.  93 

[Watklns  v.  The  State.] 

(9.)  "If  you  believe  from  .the  evidence  that  Henry 
Thomas  and  Carter  Watkin«  were  at  the  dwelling  house 
of  Jack  Russell  by  invitation  of  the  owner  or  occu- 
pant of  such  house^  and  that  Tom  Warren  and  Willie 
Brown  were  trespassers  at  said  house  at  the  time  of  the 
killing,  then  what  the  court  has  said  to  you  in  releri- 
ence  to  the  duty  of  the  defendant  to  retreat  has  no  ap- 
plicaftion  in  this  case,  and  the  court  now  charges  you 
that  if  you  believe  from  the  evidence  that  at  the  time 
the  fatal  shot  was  fired  that  Tom  Warrei)  and' Willie 
Brown  were  making  an  assault  upon  any  of  the  occu- 
pants of  said  house,  then  the  defendant  had  a  righjt  to 
strike  and  kill  if  necessary  to  protect  themselves,  or 
either  one  of  them,  or  any  member  of  the 
household  from  ithe  assault"  (10.)  "Good  char- 
acter may  generate  a  reasonable  doubt  in  cases 
where  without  such  proof  the  jury  would  be  sat- 
isfied beyond  a  doubt  of  the  guilt  of  the  defendant." 
(11.)  "If  the  jury  believe  the  evidence  in  this  case, 
Carter  Waitkins  was  the  guest  of  Jack  Russell  at  the 
time  ot  the  fatal  difficulty."  (12.)  The  court  charges 
the  jury  that  if  they  believe  the  evidence  in  this  case, 
they  must  find  that  the  defendant.  Carter  Waitkins,  was 
free  from  fault  in  bringing  on  the  difficulty."  (13.) 
"The  court  charges  the  jury  that  if  they  believe  the  evi- 
dence in  this  case  Carter  Watkins  was  at  the  time  of 
the  shooting  the  guest  of  Jack  Russell,  and  if  free  from 
fault  in  bringing  on  the  fatal  difficulty,  and  was  felon- 
iously assaulted  or  threatened  with  a  felonious  assault, 
he  could  stand  his  ground  and  repel  such  assault  with 
such  force  as  ito  a  reasonable  mind  appeared  necessary 
even  to  the  taking  of  life." 

After  considering  the  case,  the  jury  returned  the  fol- 
lowing verdict :  "We,  the  jury,  find  the  defendant,  Car- 
ter Watkins,  guilty  of  manslaughter  and  fix  the  pun- 
ishment at  five  years  in  ithe  penitentiary;  and  we,  the 
jury,  find  the  defendant,  Henry  Thomas,  not  guilty." 

Upon  this  verdict  the  court  rendered  a  judgment  of 
conviction  of  manslaughter  and  sentenced  the  defend- 
ant Watkins  to  imprisonment  in  jthe  i)enitentiary  for 
five  years. 
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Brombeiig  &  Hall,  far  appellant. — The  verdict  in  this 
ease  was  not  sufficient  to  sustain  a  judgment  of  convic- 
tion or  the  sentence  of  the  court.  "No  judgment  of  con- 
viction under  an  indiotment  for  murder  can  be  sus- 
tained unless  the  verdict  of  the  jury  expressly  finds  the 
degree  of  the  crime  of  which  the  defendant  is  convicted." 
Story  i\  State,  71  Ala.  335;  Levison  t\  State ^  54  Ala. 
524 ;  Robert  v.  State,  42  Ala.  510 ;  GoUa  v.  State,  16  Ala. 
783;  St.  Clair  v.  Caldwell,  72  Ala.  528. 

The  defendant's  motion  to  quash  the  venire  should 
have  been  sustained  on  account  of  the  name  of  a  dead 
man  being  included  in  such  venire. — Roberts  v.  State, 
68  Ala.  515. 

The  charges  requested  by  the  defendant  should  have 
been  given. — Washington  v.  State,  125  Ala.  40;  Burton 
V.  State,  107  Ala.  68;  Pickens  v.  State,  115  Ala.  47. 

Chas.  G.  Brown,  Attorney-General,    for    the  State. 

The  8tate  insists  that  the  verdict  in  the  case  taken 
and  construed  as  a  whole  does  affirmatively  show  that 
defendant  was  convicted  of  manslaughter  in  the  first 
degree. — I)<wis  v.  State,  52  Ala.  358 . 

The  record  shows  tha^t  the  juror  died  after  his  selection 
and  his  name  placed  in  the  jury  box.  There  was  no  evi- 
dence that  when  drawn  it  was  known  that  he  was  dead, 
and  so  there  was  not  the  slightest  evidence  as  to  fraud 
in  the  drawing.  There  is  no  merit  in  this  exception. 
Gibson  v.  State,  89  Ala.  121. 

The  court  properly  refused  the  charges  requested  by 
the  defendant. — Thompson  v.  State,  106  Ala.  67;  Den- 
nis V.  State,  118  Ala.  72;  McMtmn  v.  State,  113  Ala.  86; 
Rogers  v.  State,  117  Ala.  9;  Amos  v.  State,  123  Ala.  50; 
Ghibson  v.  State,  91  Ala.  64;  Toliver  v.  State,  94  Ala. 
Ill ;  Adams  v.  State,  115  Ala.  9. 

HARALSON,  J.— The  Code,  section  4875,  provides, 
that  "When  the  jury  finds  the  defendant  guilty  und«r 
an  indictment  for  murder,  they  must  ascertain,  by  their 
verdict,  whether  it  is  murder  in  the  first  or  second  de- 
gree," etc.  This  is  for  the  reason,  that  the  statute,  for 
the  purpose  of  adjusting  the  punishment,  makes  mur- 
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ders  at  common  law  of  a  certain  class,  murders  in  the 
first  degree,  and  all  others  murders  in  the  second  degree, 
affixing  the  penalty  of  those  in  the  first  degree,  at  death 
or  imprisonment  for  life  in  the  penitentiary,  at  the  dis- 
cretion of  the  jury,  and  for  those  fallingf  within  the  sec- 
ond degree,  at  not  less  than  ten  years,  at  the  discretion 
of  the  jury.  So,  it  has  been  properly  held,  that  a  gen- 
eral verdict  of  guilty  under  an  indictment  for  murder, 
which  does  not  ascertain  its  degree,  will  not  sustain  a 
judgment  of  conviction. — Story  v.  State,  71  Ala.  329. 
But,  the  statute  makes  no  such  requirement,  as  to  man- 
slaughter. It  divides  that  offense  into  manslaughter  in 
the  first  and  second  degree,  punishing  (the  first  by  im- 
prisonment in  the  penitentiary  for  not  less  than  one  nor 
more  than  ten  years,  and  the  second,  at  imprisonment 
in  the  county  jail,  or  to  hard  labor  for  the  county  for 
not  more  than  one  year,  and  may  also  be  fined  not  more 
than  $500;  the  impiisonment  in  each  instance  to  be 
fixed  by  the  jury.— Code,  §§  4860,  4862.  The  jury  found 
the  defendant  "guilty  of  manslaughter"  and  fixed  "the 
punishment  at  five  years  in  the  penitentiary.''  This 
verdict  was  sufficient  to  show  that  the  jury  found  the 
defendant  guilty  of  manslaughter  in  the  first  degree. 
It  has  no  application  to  manslaughter  in  the  second  de- 
gree.— Davis  V.  State,  52  Ala.  357;  Anderson  v.  State, 
65  Ala.  553;  Wright  v.  State ^  79  Ala.  262;  Sampson  v. 
State,  107  Ala.  76. 

2.  There  was  no  merit  in  the  motion  to  quasli  the 
venire,  because  one  of  the  persons  whose  name  appears 
thereon  w^as  dead  at  the  time  the  venire  was  drawn. 
There  was  no  evidence  that  this  fact  was  known  to  the 
court  at  the  time  of  the. drawing,  or  of  any  fraud  by 
which  the  name  was  put  on  the  list. — 0-ibson  r.  State, 
89  Ala.  121;  Walker  v.  State,  91  Ala.  76;  Mobile  Jury 
Law,  Acts  1894-95,  p.  481,  §  2. 

3.  Under  the  evidence,  we  cannot  hold  that  the  court 
below  was  in  error,  in  holding  that  the  evidence  adcjuced 
wm  not  sufficient  to  allow  secondary  e^idence  of  the 
absent  witness,  Kemp,  on  the  ground  that  no  proper 
predicate  had  been  laid  to  show  that  the  witness  was 
permanently  absent  from  tie  State,  or  for  an  indefinite 
period. — Thompson  v.  State,  106  Ala.  67;  McMunn  v. 
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State ^  113  Ala.  86;  Dennis  v.  State,  118  Ala.  72. 

4.  The  first  charge  does  not  hypothesize  freedom 
from  fault  in  bringing  on  difficulty.  The  expression 
"reasonably  without  fault,"  in  doing  so,  is  not  suffirient 

The  second  is  erroneous  in  not  submitting  to,  but 
withholding  from,  the  jury  the  right  to  determine 
whether  the  facts  hypothesized  were  sufficient  to  show 
imminent  peril  to  life  or  limb. — Oilmore  v.  State,  126 
Ala.  22. 

The  third  and  fourth  ignore  freedom  from  fault  in 
bringing  on  difficulty. 

The  fifth  is  duplicated  in  given  charges  18  and  20. 
The  sixth  is  argumentative,  and  lays  stress  upon  a  sin- 
gle fact,  as  do  the  seventh  and  tenth,  which  also  predi- 
caite  reasonable  doubt  upon  good  character  alone. 

The  eighth  has  more  than  once  been  condemned  by 
us. — Rogers  v.  State,  117  Ala.  9;  Amos  v.  State,  123 
Ala.  54.' 

The  ninth  is  duplicaited  in  given  charges  14,  15  and 
17,  and  the  11th,  12th  and  13th  were  correctly  refused 
as  invasive  of  the  province  of  the  jury. 

No  error  appearing,  the  judgment  below  is  affirmed. 


^ 


^\ 


Hurst  V.  The  State. 

Indictment  for  Murder. 

.  Evidence;  motive  for  particular  acts  of  defendant  admissible 
on  his  cross-examination. — ^Wkile  it  is  not  competent  for  the 
defendant,  who  Is  examined  in  his  own  behalf,  to  testify 
on  direct  examination  as  to  his  motives  in  the  doing  of  cer- 
tain acts,  it  is  permissible,  upon  the  cross-examination  of  the 
defendant,  to  inquire  as  to  his  motives  for  particular  acts 
testified  to  by  him,  which  were  relevant  to  the  Issues  involved 
in  the  case. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  O.  J.  Semmes. 
The  appellant,  Lee  Hurst,  was  jointly  indicted  with 
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Walter  Jordan  for  the  murder  of  Robert  McWhoater. 
A  severan'ce  was  had,  and  Lee  Hurst  was  convicted  of 
murder  in  the  first  degree  and  sentenced  to  the  peniten- 
tiary for  life. 

After  proving  the  oorpiis  delicti  and  the  venue  of 
the  oflFense,  the  evidence  for  the  State  tended  to  show 
that  the  defendant,  Lee  Hurst,  became  involved  in  a 
difficulty  with  one  White  on  a  street  in  ithe  city  of  Mo- 
bile; that  White's  brother  came  to  hie  assistance  and  the 
defendant  then  sent  word  to  Walter  Jordan  fto  come  and 
help  him;  that  Jordan  rushed  out  drawing  his  pisitol 
as  he  came;  that  defendant  then  said  "Wait  until  I 
come  back  and  we  \\ill  fix  him,"  and  then  ran  down  the 
street  to  the  house  of  one  Jack  Mason,  who  was  his 
cousin ;  that  Jordan  waited  for  the  defendant,  and  that 
as  Hurst  came  running  back  Jordan  turned  and  began 
firing  back  at  the  crowd  where  White  and  his  brother 
were  standing;  thait  Hurst  attended  him  and  fired  in  the 
same  direction ;  that  McWhorter,  a  bystander,  was  shot 
through  the  head  and  killed;  that  it  was  uncertain  as  to 
whether  Hurst  or  Jordan  fired  the  fatal  shot,  hurt  that 
McWhorter  fell  at  the  second  shot  that  Jordan  fired, 
and  died  instantlv. 

The  evidence  fo-r  the  defendant  tended  to  show  tliat 
when  he  had  the  difficulty  ^-ith  White  and  his  brother 
he  did  not  send  for  Jordan;  that  when  Jordan  came 
upon  the  scene  the  defendant  had  already  gone  down 
the  street  and  had  no  conversation  whatever  with  Jor- 
dan; that  the  defendant  Hurst  did  not  at  any  time 
have  a  pistol  and  did  not  fire  during  the  difficulty  in 
which  McWhorter  was  killed;  that  Jordan  fired  the 
fatal  shot,  and  ithe  defendant  uttered  no  words  of  en- 
couragement or  words  to  incite  Jordan  to  shoot;  that 
the  defendanft  Hurst  did  run  to  the  house  of  Jack 
Mason  and  come  back  to  the  scene  of  the  shooting  and 
was  near  Jordan  while  the  shooting  was  going  on. 

Upon  the  cross-examination  of  the  defendant  as  a  wit- 
ness he  was  asked  by  the  solicitor  the  following  ques- 
tion :  "What  did  you  min  around  to  Jack's  house  for? 
What  was  your  object  in  running  around  there?"  The 
defendHDt  objected  to  the  questions  on  the  ground  that 
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it  called  for  the  uncommunicated  motive  or  intention  of 
the  witness.  The  court  overruled  the  objection,  and  the 
defendant  duly  excepted.  Upon  the  defendanit  answer- 
ing that  he  went  to  the  house  of  Jack  Mason  to  get  a 
pistol,  he  WSLB  then*  asked  by  the  solicitor :  "What  did 
you  want  with  a  pistol?"  The  defendant  objected  to 
this  question  on  the  ground  that  it  called  for  the  un- 
communicated motive  or  intention  of  the  witness.  The 
court  overruled  the  objection,  and  the  defendant  duly 
excepted.  The  defendant  answered  that  he  went  to 
prepare  himself  to  fight  White  and  his  brother.  This 
ruling  on  the  evidence  constitutes  the  only  question  re- 
viewed on  the  present  appeal. 

Palmer  Pillans^  for  appellant. — Proof  of  intention 
must  be  confined  to  proof  of  statements  thereof  made 
Bo  as  to  be  part  of  the  res  gestae,  and  proof  of  facts 
from  which  the  jury  may  infer  the  intent. — Ellis  v. 
State,  106  Ala.  72;  Stewart  v.  State,  78  Ala.  439;  Burk 
V.  State,  71  Ala.  382;  Whizenant  v.  State,  71  Ala.  384; 
Dvfit  i\  State,  105  Ala.  17;  State  v.  Tally,  102  Ala.  33; 
John.^on  i\  Stati\  102  Ala.  16;  LeiHs  v.  State,  96  Ala,  6; 
Foiiiillv  r.  StaU^,  91  Ala.  39. 

(^HAS.  (}.  Brown,  Attorney-General,  for  the  State, 
cited  lAnnehan  t\  State,  120  Ala.  298;  Yarhr^ugh  v, 
Statv,  115  Ala.  97. 

TYSON,  J. — The  questions  propounded  to  defendant 
on  cross-examination,  notwitlistanding  they  called  for 
his  s(HTet,  unexpressed  motives  or  purposes,  were  not 
illegal  and  his  I'esponses  to  ithem  were  competent  and 
r**levant.  Whilst  it  is  true,  as  a  genera]  rule,  secret 
intentions  or  unexpressed  motives  of  a  witness  cannot 
Ih»  calhHl  for,  tlie  rule  applies  moire  particularly  where 
a  jmrty  swks,  in  his  own  behalf,  to  prove  by  his  own 
or  his  witness*  ti^stimony,  the  secret,  unexpressed  motives 
or  purpi>ses  of  the  i>erson  testifying.  On  cross-examina- 
tion, where  gre^it  latitude  is  ivUowed,  the  que^ons  asked 
in  this  case  were  properly  allowed.  This  principle  was 
pi>inteiily  declared  in  Linnehan  r.  State.  120  Ala.  293, 
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Yarbrough  v,  State,  115  Ala.  92.  See  also  Thoniason  v. 
Dill,  30  Ala.  444. 

The  case  of  Ellis  v.  State,  105  Ala.  72,  relied  upon  by 
appellant,  is  not  in  conflict  with  these  views.  The  point 
here  under  consideration  was  not  involved,  nor  decided. 
While  it  was  attempted  to  be  raised  in  that  case,  the 
objection  to  the  question  was  held  to  be  insuflBcient  for 
that  purpose. 

Affirmed. 


Nevill  V.  The  State. 

Indictment  for  Robbery. 

1.  Robbery;    sufficiency    of   indictment. — An    Indictment    for    rob- 

bery which  describes  the  property  alleged  to  have  been 
feloniously  taken  as  "thirty  cents  in  specie  coin  of  the 
United  States,  consisting  of  one  piece  of  the  denomination 
of  twenty-five  cents  and  one  piece  of  the  denomination  of 
five  cents/'  is  sufficiently  particular  in  the  description  of 
said  property,  and  is  not  subject  to  demurrer  for  vague- « 
ness  and   indefiniteness  of  description. 

2.  Same;  same. — ^An  indictment  for  robbery  which  describes  the 

property  alleged  to  have  been  feloniously  taken  as  "a  bunch 
of  keys  of  the  value  of  one  dollar/'  and  "a  knife  of  the  value 
of  seventy-fivb  cents/'  is  sufficiently  particular  in  the  de- 
scription of  said  property,  and  is  not  subject  to  demurrer 
upon  the  ground  of  vagueness  and  indefiniteness  of  descrip- 
tion. 

3.  Same;   when  election  on  the  part  of  the  State  not  required. 

Where  an  indictment  for  robbery  contains  three  counts,  one 
of  which  charges  the  property  feloniously  taken  to  be 
"thirty  cents  in  specie  coin  of  the  United  States,  consisting 
of  one  piece  of  the  denomination  of  twenty-five  cents  and 
one  piece  of  the  denomination  of  five  cents,''  and  the  second 
count  charges  the  property  alleged  to  have  been  taken  as 
"a  bunch  of  keys  of  the  value  of  one  dollar,"  and  the  third 
count  charges  that  the  defendant  feloniously  took  "a  knife 
of  the  value  of  seventy-five  cents,"  there  is  not  presented 
a  case  for  compelling  the  State  to  elect  as  between  the  sev- 
eral counts  of  the  indictment  as  to  which  one  he  will  ask 
for  a  conviction. 
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4.  Robbery;   admissibility   of   evidence. — Where   two    persons   are 

jointly  Indicted  for  robbery  and  a  severance  is  had,  and  ui>- 
on  the  trial  of  one  of  them  the  evidence  for  the  State  shows 
that  the  offense  charged  was  committed  by  the  defendant's 
co-defendant  pointing  a  pistol  at  the  person  alleged  to  have 
been  robbed,  it  is  competent  for  the  State  to  prove  that  the 
defendant's  co-defendant  was  seen  with  a  pistol  an  hour  or 
two  before  the  commission  of  the  alleged  robbery;  such 
evidence  tending  to  corroborate  the  testimony  for  the  State. 

5.  Charge   of   court   as   to   reasonable   doubt. — In   the   trial    of   a 

criminal  case,  a  charge  is  properly  refused  as  being  argu- 
mentative, which  instructs  the  jury  that  "before  you  can 
convict  the  defendant  you  must  be  satisfied  to  a  moral  cer- 
tainty not  only  that  the  proof  is  consistent  with  the  gruilt 
of  the  defendant,  but  it  is  wholly  inconsistent  with  every 
other  rational  conclusion,  and  unless  you  are  so  convinced 
by  the  evidence  of  the  defendant's  guilt,  that  you  would 
each  venture  to  act  upon  that  decision  in  matters  of  the 
highest  concern  and  importance  to  your  own  interest,  you 
must  find  the  defendant  not  guilty." 

6.  Same;  propriety  of  explanatory  charge. — Where  a  court  upon 

the  request  of  the  defendant  instructs  the  jury  that  "I 
charge  you  that  the  only  foundation  for  a  verdict  of  guilty 
is  that  the  entire  jury  shall  believe  from  the  evidence  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty,  that  the 
defendant  is  guilty  as  charged  in  the  indictment,  to  the 
exclusion  of  every  possibility  of  his  innocence  and  every 
reasonable  doubt  of  his  guilt;  and  if  the  State  has  failed 
to  furnish  such  measure  of  proof  and  to  so  impress  the 
minds  of  the  jury  of  his  guilt,  they  should  find  him  not 
guilty,"  it  is  not  error  for  the  court  by  way  of  explanation 
to  further  instruct  them  orally  that  "tnat  means,  gentle- 
men, that  every  member  of  the  jury  must  believe  the  defend- 
ant is  guilty  beyond  a  reasonable  doubt  before  a  conviction 
should  be  had." 

7.  Same;  same. — ^Where  the  court,  at  the  request  of  the  defend- 

ant, instructs  the  jury  that  "I  charge  you  to  acquit,  unless 
the  evidence  excludes  every  reasonable  supposition  but 
that  of  defendant's  guilt,"  it  is  not  error  for  the  court  by 
way  of  explanation,  to  further  instruct  the  jury  that  "that 
means  you  must  believe  defendant's  guilt  beyond  a  reason- 
able doubt,  or  acquit." 

8.  flfame;  charge  as  to  reasonable  doubt. — On  the  trial  of  a  crimin- 

al case,  a  charge  given  by  the  court  at  the  request  of  the 
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State,  Inatructlng  the  jury  that  "If  any  one  of  the  Jury  has 
a  reasonable  doubt  of  the  guilt  of  the  defendant,  they  are 
not  for  this  reason  required  to  acquit  the  defendant/'  is  free 
from  error. 

Appeal  from  the  Circuit  Court  of  Morgan. 

Tried  before  the  Hon.  O.  Kyle. 

The  appellant,  Tom  Nevill,  was  jointly  indicted  with 
Austin  Griffin  for  robbery,  was  convi-cted  and  sentenced 
to  the  penitentiary  for  ten  years.  The  indictment  con- 
tained three  counts.  The  first  count  of  the  indictment 
was  as  follows:  "1.  The  grand  jury  of  said  county 
charge  thait  before  the  finding  of  this  indictment,  that 
Austin  Griffin  and  Tom  Nevill  feloniously  took  thirty 
cents  in  specie  coin  of  the  United  States,  consisting  of 
one  piece  of  the  denomination  of  twenity-five  cents  and 
one  piece  of  the  denomination  of  five  cents,  the  personal . 
property  of  A.  J.  Widner,  from  his  person  and  against 
his  will  and  by  violence  to  his  i)erson,  or  bj^  putting 
him  in  such  fear  as  unwillingly  to  part  with  the  same, 
against  the  peace  and  dignity  of  the  State  of  Alabama." 

The  second  count  was  the  same  as  the  first,  except 
that  in  said  count  the  property  alleged  to  have  been 
feloniously  taken  was  described  as  "a  bunch  of  keys  of 
the  value  of  one  dollar.^' 

The  third  count  was  the  same  as  the  first,  except  that 
the  property  alleged  to  have  been  feloniously  taken  was 
described  as  "a  knife  of  the  value  of  seventy-five  cents." 
The  appellant  in  the  present  case,  Tom  Nevill,  demanded 
a  sevei*ance,  which  was  grant^i,  and  he  was  tried  alone. 

The  defendant  demurred  to  the  first  count  of  the 
complaint  upon  the  follo\^dng  grounds:  1.  It  fails  to 
aver  that  the  twenty-five  cents  piece  or  the  five  cents 
piece  was  of  copper,  silver,  gold  or  other  named  metal. 
2.  That  the  description  of  the  money  was  vague  and 
indefinite,  and  that  there  is  no  averment  as  to  the  specie 
of  coin.  3.  That  the  kind  of  coin  to  which  the  twenty- 
five  cents  piece  and  the  five  cents  piece  belong  is  not 
alleged,  nor  is  it  alleged  that  it  was  unknown  to  the 
grand  jury. 

To  the  second  count  of  the  indictment  defendant  de- 
murred upon  the  ground  that  it  fails  to  aver  the  kind  or 
character  of  keys  constituting  said  bunch  of  keys. 
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To  the  third  count  of  the  indictment  the  defencjan/t  de- 
murred upon  the  ground  that  it  fails  to  show  the  kind 
or  character  of  knife,  or  that  the  same  was  unknown  to 
•the  grand  jury.  Each  of  these  demurrers  were  over- 
ruled. 

After  the  jury  was  orgainzed  the  defendant  moved  the 
court  to  require  the  State  to  elect  upon  which  count  of 
the  indictment  it  would  seek  a  conviction.  This  motion 
was  overruled,  and  to  this  ruling  the  defendant  duly  ex- 
cepted. 

A.  J.  Widner  wae  introduced  as  a  T\itne8S  and  testi- 
fied substantially  that  on  Sunday  nigh«t,  January  20, 
1901,  as  he  wasgoing  near  the  depot  of  the  Southern 
Railway  in  Decatur,  the  defendant,  Tom  Nevill,  met 
him  and  ordered  him  to  halt ;  that  Austin  Griffin  walked 
up  behind  him  and  shoved  a  pistol  in  his  face;  that 
while  in  this  attitude  Griffin  put  his  hand  in  his  pocket 
and  took  therefrom  a  twenty-five  cents  piece  and  a  five 
cents  piece  of  money,  a  bunch  of  keys  worth  a  dollar  and 
a  knife  worth  seventy-five  cents.  The  defendant  there- 
upon moved  the  court  to  require  the  State  to  elect  aa 
to  which  article  taken  from  the  witness  it  would  seek  a 
conviction.  The  court  refused  this  motion,  and  to  thifl 
action  of  the  court  the  defendant  duly  excepted.  The 
witness  further  testified  that  it  w^s  dark  and  between 
11  igind  12  o'clock,  but  that  he  recognized  the  defenadnt 
Nevill  and  Austin  Griffin;  that  he  gave  up  the  money 
and  articles  through  fear  and  intimidation  caused  by  the 
action  of  the  defendant  and  Austin  Griffin. 

The  defendant  introduced  testimony  tending  to  show 
an  alibi;  that  at  the  time  fixed  by  the  witness  Widner 
as  the  time  of  the  commission  of  the  offense  charged, 
he,  the  defendant,  Tom  Nevill  and  Austin  Griffin  were 
in  another  part  of  Decatur  and  were  not  presemt  at  the 
place  designated. 

The  defendant,  as  a  witness  in  his  own  behalf,  testified 
that  he  did  not  see  said  Widner  on  the  night  testified  to 
by  him,  and  that  he  did  not  take  or  assist  in  taking 
fi-om  him  any  money,  keys,  knife  or  other  property. 
One  of  the  witnesses  for  the  State  was  introduced  in 
r(4)utt4U  and  testified  that  between  10  and  11  o'clock  she 
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saw  the  defendant  Austin  GriflSn  near  the  railroad  sta- 
tion of  the  Southern  Railway  in  Decatur.  This  wit- 
ness was  asked  the  following  question:  '^Whether  or 
not  Austin  Griffin  had  a  pistol  between  10  and  11 
o'clock?"  The  defendant  objected  to  the  question  be* 
cause  it  called  for  irrelevant,  immaterial  and  illegal  ev- 
idence, and  because  it  had  reference  to  a  time  different 
from  that  identified  as  the  allege<l  hour  at  which  the 
robbery  was  committed.  The  court  overruled  tlie  ob- 
jection, and  the  defendant  duly  excepted.  The  witness 
answered  that  Austin  Griffin  had  a  pistol  at  the  time 
designated  in  the  question  and  showed  it  to  the  de- 
fendant Tom  Nevill. 

The  court,  at  the  request  of  the  State,  gave  to  the  jury 
the  following  written  charge,  to  the  giving  of  which 
the  defendant  duly  excepted :  "If  any  one  of  the  jury 
has  a  reasonable  doubt  of  the  guilt  of  the  defendant, 
they  are  not  for  this  reason  required  to  acquiit  the  de- 
fendant." 

The  defendant  requested  the  court  to  give  to  the  jury 
the  following  written  charge,  and  separately  excepted 
to  the  count's  refusal  to  give  said  charge  as  asked : 
"Before  you  can  convict  the  defendant  you  must  be  sat- 
isfied to  a  moral  certainty  not  only  that  the  proof  is 
consistent  with  the  guilt  of  »the  defendant,  but  it  is 
wholly  inconsistent  T\ith  every  other  rational  concluaon 
and  unless  you  are  so  convinced  by  the  evidence  of  the 
defendant's  guilt,  that  you  would  each  venture  ito  act 
upon  that  decision  in  matters  of  the  highest  concern 
and  importance  to  your  own  interest,  you  must  find  the 
defendant  not  guilty." 

The  bill  of  exceptions  contains  the  following  recital 
as  to  the  court's  giving  a  charge  requested  by  the  de- 
fendant :  "Upon  the  request  of  the  defendant  the  court 
gave  the  following  written  charge:  'I  charge  you  that 
tiie  only  foundation  for  a  verdict  of  guilty  is  that  the 
entire  jury  shall  believe  from  the  evidence  beyond  a 
reasonable  doubt  and  to  a  moral  certainty  that  the  de- 
fendant is  guilty  as  charged  in  the  indictment,  to  the 
exclusion  of  every  possibility  of  his  innocence  and  every 
reaw)nable  doubt  of  his  guilt ;  and  if  the  State  has  failed 
to  furnish  such  measure  of  proof  and  to  so  impress  the 
minds  of  the  jury  of  his  guilt,  they  should  find  him  not 
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guilty/  and  then  added,  volunftarily,  the  following  oral 
charge:  ^That  means,  gentlemen,  that  every  member 
of  the  jury  must  believe  the  defendant  is  guilty  beyond 
a  reasonable  doubt  before  a  conviction  should  be  had.' '' 
The  defendant  excepted  to  the  giving  of  the  oral  part  of 
charge  m  added  by  the  court. 

The  bill  of  exceuptions  also  contained  the  foUowilng 
recital  as  to  a  charge  given  by  the  court  at  the  re- 
quest of  the  defendant :  "Upon  defendant's  request  the 
court  gave  the  following  written  charge:  (A.)  *I 
charge  you  to  acquit,  unless  the  evidence  excludes  every 
reasonable  supposition  but  that  of  defendant's  guilt,' 
and  then,  voluntarily,  added  fthe  following  oral  charge: 
'That  means  you  must  believe  defendant's  guilt  beyond  a 
reasonable  doubt  or  acquit' " 

The  defendant  duly  excepted  to  the  giving  of  this  part 
of  the  charge  as  added  by  the  court. 

Marvin  West  and  S.  A.  Lynne,  for  appellant. — The 
indictment  was  subject  to  the  demurrers  interposed 
ithereto. — Wesley  v.  State,  61  Ala.  286;  Crocker  v. 
State,  47  Ala.  53. 

The  court  erred  in  admitting  testimony  that  Griffin 
had  a  pistol  when  seen  with  the  defendant  an  hour  or 
two  before  the  offense  was  committed. — Murphy  v. 
State,  6  Ala.  845;  Bromn  v.  State,  120  Ala.  342;  Sears 
V  State,  33  Ala.  347;  Vostello  v,  Orowcll,  130  Mass. 
588 ;  Martin  v.  Stnte,  104  Ala.  71 ;  Greenfield  v.  People, 
39  Am.  Rep.  636;  1  Greenleaf  on  Evidence,  §  222;  R. 
R.  Go.  V.  Wodrtiff,  59  Am.  Rep.  155. 

Chas.  G.  Brown^  Attorney-General,  for  the  State. 

SHARPE,  J. — Sufficient  particularity  of  description 
was  observed  in  the  indictment  in  respect  of  the  prop- 
erty averred  to  have  been  taken.  As  to  the  money  see 
Byyyuyning  v.  State,  87  Ala.  80.  As  to  the  other  prop- 
erty see  Ghurchtcell  v.  State,  117  Ala.  124. 

No  case  for  compelling  the  State  to  an  election  as  be- 
tween the  several  counts  of  the  indictment. — Carlton  r. 
State^  100  Ala.  130;  Butler  v.  State,  91  Ala.  87. 
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As  a  cipcumfttance  tending  to  corroborate  the  State's 
witness  Widner,  wherein  he  testified  that  Griffin  used 
a  pistol  while  helping  defendant  to  rob  him,  evidence 
that  Griffin  had  a  pistol  when  seen  with  defendant  an 
bom  or  two  before  that  occurrence  was  admissible. 

Charges  like  the  one  here  refused  to  defendant  were 
condemned  as  argumentative  in  Rogers  v.  8ta4;e,  117  Ala. 
9,  and  Amos  v.  imitate,  123  Ala.  50.  Because  this  charge 
was  faulty  in  that  resx)ect  there  was  no  error  in  ifts  re- 
fusal. In  Amos^  case,  supra,  opinions  favoring  such 
charges  were  expressly  repudiated. 

The  explanation  by  the  court  of  the  first  charge  given 
for  defendant  apparently  had  reference  to  the  required 
unanimity  of  the  jury  in  finding  a  verdict.  Reversible 
error  is  not  found  in  that  explanation  or  in  the  court's 
explanation  of  the  second  given  charge. 

While  a  lack  of  unanimity  would  have  made  a  con- 
viction improper,  it  did  not  necessarily  require  an  ac- 
quittal. A  mistrial  might  have  been  proper.  The  charge 
given  for  the  State  asserts  no  more  iu  effecft. 

Affirmed. 


Stewart  v.  The  State.  jlS  1$1 

Indictment  for  Murder, 

Charge  of  court  to  jury;  reasonable  doubt  and  probability  of 
innocence, — In  the  trial  of  a  criminal  case,  a  charge  re- 
quested by  the  defendant  which  instructe  the  jury  that  "a 
reasonable  doubt  of  defendant's  guilt  is  not  the  same  as  a 
probability  of  his  innocence.  A  reasonable  doubt  of  defend- 
ant's guilt  may  exist  when  the  evidence  fails  to  convince  the 
jury  that  there  is  a  probability  of  defendant's  innocence," 
asserts  a  correct  legal  proposition,  is  not  ambiguous,  argu- 
mentative or  misleading,  and  its  refusal  is  a  reversible  error. 

Safne;  self-defense. — On  the  trial  under  an  indictment  for  mur- 
der, chiBLrges  to  the  jury  requested  by  the  defendant  which 
postulate  the  defendant's  acquittal  upon  the  plea  of  self- 
defense,  without  setting  out  the  constituent  elements  of  self- 
defense,  are  faulty  and  properly  refused. 
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3.  Same;  same;  burden  of  proof. — Under  a  plea  of  self-defense,  the 

burden  of  proof  Ib  upon  the  defendant,  and  charges  which 
place  the  burden  as  to  this  issue  upon  the  State  are  erron- 
eous and  properly  refused. 

4.  Same;  homicide. — On  a  trial  under  an  indictment  for  murder, 

a  charge  which  instructs  the  jury  that  "If  there  is  generated 
in  their  minds  by  the  evidence  in  this  case,  or  any  part  of 
it,  after  consideration  of  thie  whole  evidence  by  them,  a  well 
founded  doubt  of  aefendant's  guilt  of  any  offense,  then  the 
jury  must  find  the  defendant  not  guilty, '  is  erroneous  and 
properly  refused. 

Appeal  from  the  City  Court  of  Gaxisden. 

Tried  before  the  Hon.  John  H.  Disque. 

The  appellant,  John  Stewart,  was  indicted  and 
tried  for  the  murder  of  Bud  Garrett,  was  convicted  of 
murder  in  the  first  degree  and  sentenced  to  life  im- 
prisonment in  the  i)enitentiary. 

The  evidence  for  the  State  tended  to  show  that  the 
defendant  shot  ithe  deceased  with  a  pistol  without  proT- 
ocation,  and  that  from  the  eflPects  of  the  wounds  in- 
flicted deceased  died.  There  was  testimony  introduced 
for  the  defendant  tending  to  show  that  the  fatal  shot 
was  fired  in  self-defense. 

The  only  questions  presented  for  review  on  the  pres- 
ent appeal  are  those,  arising  from  the  court's  refusal 
\o  give  the  follo\iing  written  charges  requested  by  (the 
defendant,  to  the  refusal  to  give  each  of  which  the  de- 
fendant separately  excepted:  (5.)  "If  the  jury  have  a 
reasonable  doubt  growing  up  out  of  the  evidence  in  this 
case  as  to  whether  or  noit  the  defendant  acted  in  self- 
defense,  they  must  acquit  him."  (7.)  "The  court 
charges  the  jurv^  that  it  is  a  well  settled  rule  of  law 
that  if  there  be  two  reasonable  constructions  which  can 
be  given  to  the  facts  proven  in  this  case,  one  favorable 
and  the  other  unfavorable  to  the  defendant,  it  is  the 
duty  of  the  jury  to  give  that  which  is  favorable  rather 
than  that  which  is  unfavorable  to  the  accused."  (12.) 
"The  court  charges  the  jury  that  if  there  is  generated  in 
their  minds  by  the  evidence  in  this  case  or  any  pant  of 
it,  after  consideration  of  the  whole  evidence  by  them,  a 
well  founded  doubt  of  defendant's  guilt  of  any  oflFense, 
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then  the  jury  must  find  the  defendant  not  guilty."  "  ( 13. ) 
"If,  after  considering  all  .the  evidence,  that  tending  to 
show  self-defense  included,  the  jury  have  a  reasonable 
doubt  whether  the  defendant  is  guilty  or  whether  he 
acted  in  self-defense,  "the  law  says  the  jury  must  find 
the  defendant  not  guilty.''  (14.)  "If,  after  consid- 
ering all  the  evidence  in  the  case,  jthat  tending  to  show 
self-defense  included,  there  is  a  probability  of  defend- 
ant's innocence,  the  law  says  the  jury  must  give  the 
defendant  the  benefit  of  such  probability  and  find  him 
not  guilty."  (15).  "The  court  charges  the  jury  that  a 
reasona'bie  doubt  of  defendant's  guilt  is  not  the  same 
as  a  probability  of  his  innocence.  A  reasonable  doubt 
of  defendant's  .guilt  may  exist  when  the  evidence  fails 
to  convince  the  jury  that  there  is  a  probability  of  dfe* 
fendant's  innocence."  (20.)  "The  law  does  not  pre^ 
same  that  the  killing  of  the  deceased  was  malicious  be- 
caused  a  deadly  w^eapon  was  used  by  the  defendamt." 
(26.)  "To  authorize  a  conviction  in  any  case  every  ele- 
ment which  is  a  necessary  constituent  of  the  offense 
charged  must  be  established  beyond  a  reasonable  doubt; 
and  when  self-defense  is  relied  on  as  a  defense  there  is 
no  greater  burden  upon  the  defendant  to  establish  self- 
-defense affirmatively  by  a  preponderance  of  the  evi- 
dence than  any  other  defense,  and  if  all  the  evidence  in 
this  case  raises  in  the  minds  of  the  jury  a  reasonable 
doubt  as  to  whether  the  defendant  acted  in  self-defense 
or  not,  the  defendant  should  be  found  not  guilty."  (33. ) 
"If  the  confession  of  the  defendant  is  not  harmonious 
and  con8ist;enjt  with  the  other  evidence  it  is  the  province 
of  the  jury  to  reject  it  as  wanting  in  credibility  or  as 
not  entitled  to  weight  in  determining  the  question  of 
the  guilt  or  innocence  of  the  defendant."  (35.)  "The 
character  of  the  deceased  for  violence,  if  the  jury  find 
from  the  evidence  that  such  was  the  character  of  the 
deceased,  and  the  threats  made  by  the  deceased  towards 
the  defendant,  if  the  jury  find  from  the  evidence  that 
such  threats  were  made,  should  be  weighed  by  the  jury 
in  determining  whether  the  defendant  when  he  fired 
the  fatal  shot  acted  under  a  reasonable  apprehension  of 
present  impending:  i)eril  to  his  life  or  of  suffering  some 
other  grievous  bodily  harm."    ( 36. )    "The  court  charges 
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the  jury  that  if  they  find  from  the  evidence  that  the 
deceased  was  a  violent  and  dangerous  man,  that  such 
was  his  character  and  disposition,  then  the  defendant 
would  be  justified  in  resorting  ito  more  prompt  and  de- 
cisive measures  of  defense  than  if  the  deceased  was  a 
man  of  peaceable  disposition.'^  (39.)  "The  court 
charges  the  jury  that  an  act  performed  by  a  quick,  im- 
pulsive and  bloodthirsty  man  may  afford  much  stronger 
evidence  thait  the  life  of  the  assailed  was  in  imminent 
peril,  than  if  performed  by  one  known  to  possess  an  en- 
;tirely  different  character  and  disposition,  and  might 
vei*y  reasonably  justify  a  resort  to  more  prompt  meas- 
ures of  self-preseiTation ;  and  the  jury  may  look  to  the 
evidence  in  determining  if  the  deceased  was  a  man  of 
such  character,  and  whether  the  defendant  had  a  right  to 
shoot  to  protect  himself  from  great  bodily  harm."  (40.) 
"The  court  charges  the  jury  that  they  may  look  to  all 
the  facts  and  circumstances  connected  with  the  shootr 
ing  of  the  deceased  by  the  accused,  in  determining  his 
guilt  or  innocense,  and  if  the  jury  believe  from  the  ev- 
idence that  (the  facts  and  circumstances  were  such  at 
the  time  of  the  shooting  as  to  generate  in  the  miuds  of 
the  defendant  a  reasonable  apprehension  of  real  or  sqp- 
parent  danger  of  life  or  great  bodily  harm,  then  the  de-, 
fendant  was  justified  in  shooting,  provided  he  was  free 
from  fault  in  bringing  on  the  difficulty.'^ 

BoYKiN  &  Lee,  for  appellant^  cited  Miller  v.  State, 
107  Ala.  40;  Prince  v.  SttUe,  100  Ala.  144;  Hard  v. 
State,  94  Ala.  100;  Walker  v.  State,  117  Ala,  42;  El- 
more V.  State  J  92  Ala.  51;  Turner  v.  State^  124  Ala.  59; 
Forney  v.  State ^  98  Ala.  19 ;  Henson  v.  State,  112  AUu 
41 ;  Whitten  v.  State.  115  Ale.  72. 

Chas.  G.  Brown,  Attorney-General,  for  the  Stata 

DOWDELL,  J. — The  only  questions  reserved  in  the 
record  for  our  consttdwation  grow  out  of  the  refusal 
of  the  tidal  court  to  give  certain  written  charges  re- 
quested by  the  defendant.  Ohairge  15  was  a  correct 
statement  of  the  law,  and  should  have  been  given. — Croft 
V.  State^  95  Ala.  3. 
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Written  charges  which  ask  for  an  acquittal  postu- 
lated on  the  plea  of  self-defense  without  setting  out  the 
constituent  elements  of  self-defense,  should  not  be 
given. — Gilmore  v.  State^  126  Ala.  20;  Rogers  v.  State, 
117  Ala.  15;  Miller  v.  State^  107  Ala.  40;  McElroy  v. 
State,  120  Ala,  274. 

Under  the  plea  of  self-defense  the  burden  of  proof  is 
on  the  defendant,  and  charges  which  place  the  onus  of 
proof  as  to  this  issue  on  the  State,  are  improper  and 
should  be  refused. 

Of  the  remaining  charges  refused  to  the  defendant, 
numbered  5,  7,  12,  13,  14,  26,  33,  35,  36,  39,  40,  it  is 
sufficient  to  say  that  those  not  sjibject  to  the  infirmities 
above  stated,  were  otherwise  objectionable  as  being  ar- 
gumentative, or  when  applied  to  the  evidence  in  the 
case  misleading. 

Charge  No.  12  requested  by  the  defendant  is  not  the 
same  as  charge  3,  which  was  pronounced  good  by  this 
court  in  Turner  v.  State,  124  Ala.  59.  The  difference  is, 
(that  the  charge  there  asked  an  acquittal  upon  a  well 
founded  doubt  of  the  defendant's  guilt  growing  out  of 
the  evidence  in  the  case,  while  the  charge  here  asks  for 
an  acquittal  upon  a  well  founded  doubt  of  the  defend- 
ant's guilt  of  any  offense,  etc.  The  sui)eradded  words,  of 
any  offense,  rendered  the  charge  misleading.  The  jury 
might  have  a  well  founded  doubt  of  the  defendant's  guilt 
of  some  offense  other  than  that  charged  in  the  indict- 
ment, and  if  they  should,  the  charge  requested,  directs 
an  acquittal. 

For  the  refusal  of  the  court  to  give  charge  No.  15 
fthe  judgment  must  be  reversed  and  the  cause  remanded. 


Christian  v.  The  State. 

Indictment  for  Assault  with  Intent  to  Murder. 

1.  Confession;  tohen  shoi4m  to  he  voluntary, — 0|i  a  trial  under  an 
indictment  for  an  assault  with  intent  to  murder,  it  was 
shown  that  the  defendant  was  arrested  hy  three  or  four  armed 
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men  in  a  house  where  there  were  several  other  people.  One 
of  the  posse  said  to  the  defendant,  calling  him  by  name.  "We 
have  come  after  you."  The  defendant  asked  **What  for?"  The 
officer  stated  that  he  knew  what  for.  That  thereupon  the  de- 
fendant replied:  "Yes,  for  shooting  George  Willis  [the  man 
alleged  in  the  indictment  to  have  been  assaulted].  I  did  it," 
and  further  stated  where  he  was  standing  at  the  time  he  shot 
said  Willis.  Held:  That  there  was  shown  to  be  no  promise  or 
threats  made  to  induce  or  coerce  the  defendant  to  make  such 
confession;  and  that,  therefore,  there  was  no  error  in  ad- 
mitting such  testimony. 
?,  Assault  with  intent  to  murder;  charge  of  court  to  jury.— Or  a 
trial  under  an  indictment  for  an  assault  with  intent  to 
murder,  where  it  is  shown  that  the  assault  was  committed 
with  a  shot  gun,  and  that  at  the  time  of  tiring  the  shot  gun 
the  defendant  was  standing  twenty  or  twenty-flve  feet  from 
the  person  assaulted,  a  charge  is  erroneous  and  prop- 
erly refused  which  instructs  the  jury  that  "unless 
the  jury  are  satisfied  from  the  evidence  beyond  a 
reasonable  doubt  that  the  gun  testified  as  the  gun  used, by 
the  defendant  loaded  with  number  six  shot,  fired  at  the  dis- 
tance of  twenty  steps,  as  testified  in  this  case,  was  capable 
of  producing  the  death  of  George  Willis  at  the  time  the  gun 
was  fired,  they  can  not  find  the  defendant  guilty  of  an 
assault  with  intent  to  murder." 

Appeal  from  the  Circuit  Court  of  Chilton. 

Tried  before  the  Hon.  N.  D.  Denson. 

The  api)ellant  in  this  case,  Joe  Christian,  was  indicted, 
tried  and  convicted  for  an  assault  with  intent  to  mur- 
der one  George  Willis,  and  was  sentenced  to  the  peniten- 
tiary for  twenty  years.  The  evidence  relating  U)  th^ 
confession  made  by  the  defendant  ie  show  n  in  the  opin- 
ion. 

The  evidence  for  the  State  tended  to  show  that  the 
said  Willis  was  shot  while  he  was  sitting  in  his  door, 
and  it  was  further  shown  that  the  gate  where  -the  de- 
fendant said  he  was  standing  when  he  shot  George  Willis 
was  twenty  or  twenty-five  steps  from  where  (Jeorge 
Willie  was  sitting  at  the  time  he  was  shot 

The  charge  requested  by  the  defendant,  to  the  refusal 
to  give  which  the  defendant  separately  excepted,  is  cop- 
ied in  the  opinion. 
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W.  A.  Collier,  for  appellant. — ^The  court  erred  in  re- 
fnsing  to  give  the  charge  requested  by  the  defendant 
Mullins  V.  State,  45  Ala.  43. 

Chas.  G.  Brown,  Attorney-General,  for  the  State. 

McOLELLAN,  C.  J. — I,t  affiirmatively  appeared  that 
no  promises  or  threats  were  made  to  tiie  defendant  to 
induce  or  coerce  him  to  a  confession.  All  that  occurred 
bearing  upon  the  character  and  fact  of  the  confession  re- 
ceived in  evidence  was  this :  Three  or  four  armed  men 
in  quest  of  the  defendant  to  arrest  him  came  upon 
him  in  a  house  where  jthere  were  sevel*al  other  people. 
One  of  the  posse  said  to  defendant :  "Joe,  we  have  come 
after  you."  Defendant  answered:  "What  for?"  The 
oflScer  said :  "You  know  what  for."  The  defendant  re- 
plied: "Yes;  for  shooting  George  Willis.  *  *  *  I 
did  it,"  and  he  said  further  thart  he  "was  standing  at 
George  Willis'  gate  when  he  shot  him."  And  these  state- 
ments of  the  defendant  constitute  the  confessions  which 
were  admitted  against  defendant's  objection.  Cleairly 
ithere  was  no  error  in  receiving  this  testimony. — 1  May- 
field's  Dig.,  209-11. 

The  only  other  ruling  presented  for  review  is  the  re- 
fusal of  the  court  to  give  the  following  charge:  "The 
court  charges  the  jury  that  unless  the  jui'y  are  satis- 
fled  from  the  evidence  beyond  a  reasonable  doubt  that 
the  gun  testified  as  the  gun  used  by  the  defendant  loaded 
with  number  six  shot,  fired  at  the  distance  of  twenty 
srtieps,  as  testified  in  this  case,  was  cai)able  of  produc- 
ing the  death  of  George  Willis  at  the  time  the  gun  was 
fired,  they  cannot  find  the  defendant  guilty  of  assault 
with  intent  to  murder."  Leaving  out  of  view  some 
minor  infirmities,  each  suflBcient  in  itself  to  condemn  this 
charge,  it  T^ill  suffice  to  say  that  assumiug  the  assault 
with  a  gun  within  its  carrying  distance  it  cannot  be 
the  law  that  guilt  or  innocence  of  the  aggravated  as- 
sault charged  in  this  indictment  turns  upon  the  inquiry 
whether  thje  weapon  employed  was  potent  to  the  effectu- 
ation of  the  murderous  design  of  the  defendant.  To 
say  the  most,  an  apparent  adaptation  of  the  means  to 
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the  end  is  all  that  the  jury  need  find  in  such  case^  and 
to  say  the  least  there  is  an  apparent  deadly  potency  in 
any  ordinary  gun,  charged  with  number  six  shot,  at 
twenty  steps. — Mullens  v.  State^  45  Ala.  43. 
Let  the  judgment  be  affirmed. 


8cott  V.  The  State. 

Indictment  for  Murder, 

1.  Organization  of  jury;  when  juror  properly  excused. — ^When  In 

his  examination  touching  the  qualification  of  one  who  has 
been  summoned  as  a  juror  for  the  trial  o£  a  murder  case, 
it  Is  shown  that  he  was  on  the  grand  Jury  when  the  in- 
dictment for  an  assault  with  intent  to  murder  the  deceased 
was  found  against  the  defendant  for  the  sarnie  act  with  whicli 
he  is  now  charged  with  murder,  and  that  said  juror  was  on 
the  defendant's  hail  bond  for  his  appearance  in  the  present 
case,  it  is  not  error  for  the  court,  of  its  own  motion,  to  ex- 
cuse such  juror  from  sitting  on  the  jury  and  ordering  him  to 
stand   aside. 

2.  Trial  and  its  incidents;  when  not  error  for  court  to  adjourn  from 

court  room  to  another  room  in  the  court  house  for  the  pur- 
pose of  examining  witness, — It  is  not  error,  nor  a  ground  of 
objection  from  any  point  of  view,  that  during  the  trial  of  a 
criminal  case  the  court,  with  the  Jury,  the  defendant,  officers 
of  the  court  and  attorneys  repaired  from  tne  court  room, 
where  the  trial  was  being  conducted,  to  the  sheriff's  office, 
which  was  in  another  part  of  the  court  house,  for  the  par- 
pose  of  examining  a  witness  for  the  State,  who  was  suffer- 
ing from  rheumatism,  and  who  could  not  be  brought  Into 
the  court  room  without  considerable  pain  to  him. 

3.  Homicide;  charge  as  to  freedom  from  fault  in  bringing  on  dif- 

ficulty,— In  a  trial  under  an  indictment  for  murder,  a  charge 
is  erroneous  and  properly  refused  which  instructs  the  jury 
that  "if  they  believe  from  all  the  evidence  that  the  'deCendant 
was  reasonably  free  from  fault  in  bringing  on  the  difficulty, 
it  can  not  be  said  that  he  was  responsible  for  bringing  on 
the  difflculety." 

4.  Same;  same. — In  such  a  case,  a  charge  is  erroneous  and  prop- 

erly refused  which  instructs  the  jury  that  ''under  the  evi- 
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dence  in  this  case  the  accused  can  not  be  deprived  of  the 
>ight  of  self-defense  under  the  charge  of  murder  in  the  in- 
dictment, even  though  the  proof  shows  that  the  accused  was 
in  fault  in  bringing  on  the  difficulty,  unless  it  be  further 
shown  that  he  intended  to  bring  it  on,  and  to  bring  it  on 
with  felonious  intent." 

5.  Same;  charge  cw  to  good  character. — The  good  character  of  a 
defendant  in  a  criminal  case  is  never  of  itself  sufficient  to 
generate  a  reasonable  doubt  of  the  defendant's  guilt;  and, 
therefore,  a  charge  is  erroneous  and  properly  refused  which 
instructs  the  jury  that  "If  they  find  from  the  evidence  that 
the  defendant  is  a  man  of  good  character,  they  may  consider 
that  character  in  connection  with  the  other  evidence  in  the 
case  in  determining  his  guilt,  and  it  may  generate  a  reason- 
able doubt  of  his  guilt." 

f .  Same;  charge  as  to  fault  in  bringing  on  difficulty. — On  a  trial 
under  an  indictment  for  murder,  a  charge  is  erroneous  and 
properly  refused  which  instructs  the  Jury  that  "If  the  de- 
fendant acted  in  self-defense  in  the  difficulty  at  the  be- 
ginning, and  even  though  he  might  have  renewed  it  after  the 
deceased  retreated,  yet  if  they  believe  that  the  defendant  did 
not  realize  that  the  deceased  had  abandoned  the  difficulty^ 
then  they  must  acquit  the  defendant." 


Appeal  from  the  Circuit  Court  of  Sumter. 

Tried  before  the  Hon.  S.  H.  Spbott. 

The  appellant,  Will  Seott,  Avas  indicted  for  the  murder 
of  Eobert  H.  Seymour  by  shooting  him  with  a  pistol, 
was  convicted  of  manslaughter  in  the  first  degree  and 
sentenced  to  five  years  in  the  penitentiary. 

The  bill  of  exceptions  contains  the  following  recital 
in  reference  to  the  organization  of  the  jury :  "During 
the  organization  of  the  jury  Steve  Smith  was  called  as  a 
juror.  The  court  having  duly  examined  him  as  a  juror 
touching  his  qualifications  as  such  decided  and  so  an- 
nounced that  he  was  a  competent  juror.  The  solicitor 
by  leave  of  the  court,  before  pacing  on  said  juror,  asked 
said  Smith  if  he  was  on  defendant's  bond  for  his  ap- 
pearance in  this  cause,  and  said  Smith  answered  that 
he  was^  and  the  solicitor  asked  said  Smith  if  he  was  on 
the  grand  jury  when  an  indictment  for  attempt  to  mur- 
der was  found  against  the  defendant  for  the  same  act 
with  which  the  defendant  is  now  charged  with  murder; 
to  which  question  the  said  Smith  answered  that  he  was. 
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Thereupon  the  court,  of  its  own  motion,  a«^nst  the  ob- 
jection of  the  defendant,  excused  the  said  Smith  as  a 
juror,  and  directed  his  to  stand  aside.  To  the  action  of 
the  court  in  excusing  said  Smith  and  directing  him  to 
stand  aside  the  defendant  then  and  there  duly  ex- 
cepted. 

The  State  introduced  evidence  tending-  to  show  that 
the  defendant  was  guilty  as  charged  in  the  indictment. 
The  evidence  for  the  defendamt  tended  to  show  that  the 
fatal  shot  was  fired  in  self-defense.  There  was  evidence 
introduced  on  the  part  of  the  defendant  tending  to  show 
that  he  was  a  man  of  good  character. 

The  defendant  requested  the  court  to  give  to  the  jury 
ithe  following  written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  tnem  a«  asked: 
(A.)  ''The  court  charges  the' jury  that  if  they  believe 
from  all  the  evidence  that  the  defendant  was  reasonably 
free  from  fault  in  bringing  on  the  di  Acuity,  it  can  not 
be  said  ithat  he  was  responsible  for  b  inging  on  the  diffi- 
culty." (8.)  "I  chrirge  the  jury  that  under  the  evi- 
dence in  this  case  the  accused,  can  not  be  deprived  of 
the  right  of  self-defense  under  the  charge  of  murder  in 
the  indictment,  even  though  the  prcof  shows  that  the  ac- 
cused w::s  in  fault  in  brinp:iTig  on  ithe  difficulty,  unless 
it  l.e  further  shown  that  he  intended  to  bring  it  on  and 
to  bring  it  on  with  fel  ninis  intent."  ( W.)  "Th  cut 
charges  the  jury  that  if  they  find  from  t'le  evidence  that 
the  defendant  is  a  man  of  good  character,  they  must  con- 
sider that  character  in  counection  with  the  otlier  evi- 
dence in  the  case  in  determining  his  fcuilt.  and  it  may 
generate  a  reasonable  doubt  of  his  guilt."  (K.)  **The 
court  charges  tbe  jury  that  if  the  defendant  acted  in  self- 
defense  in  the  difficulty  at  the  beginning,  and  even 
though  he  might  have  renewed  it  after  ithe  deceased  ire- 
treated,  yet  if  they  believe  that  the  defendant  did  not 
realize  that  the  deceased  had  abandoned  the  difficulty, 
then  they  rauH  acquit  the  defendant." 

J.  J.  Altman,  for  appellant,  cited  Bell  r.  State,  115 
Ala.  25;  Simon  v.  State,  108  Ala.  27;  Foiiutain  v.  State, 
98  Ala.  40;  Stom  v\  State,  105    Ala.    6');   Kennedy   i\ 
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State^  85  Ala.  326;  Broini  v.  State,  74  Ala.  478;  Eiland 
V.  State,  52  Ala.  322. 

Chas.  G.  Brown,  Attorney-General,  W.  B.  Oliver 
and  S.  W.  John,  for  the  State,  dted  Johnson  r.  State, 
102  Ala.  19;  McQueen  v.  State,  103  Ala.  17;  Howard  v. 
State,  110  Ala.  95;  Linnehan  v.  State,  113  Ala.  84; 
Bains  v.  State,  88  Ala.  91;  Kirhy  v.  State,  89  Ala.  63; 
Ex  parte  Nettles,  58  Ala.  274. 

HARALSON,  J. — 1.  There  was  no  error  in  the  court, 
of  it*s  own  motion,  excluding  .the  juror,  Steve  Smith, 
from  sitting  on  the  jury,  and  in  ordering  him  to  stand 
aside.  He  showed  on  his  examination,  touching  his 
qualifications,  that  he  was  on  the'  grand  jury  when  an 
indictment  for  an  assault  with  intent  ito  murder  de- 
ceased, was  found  against  the  defendant  for  the  same 
act  with  which  he  was  now  charged  with  murder,  and 
was  on  defendant's  bail  bond  for  his  appearance  in  this 
case. 

It  is  well  settled,  that  the  enumerated  causes  for  the 
challenge  in  the  Code,  are  not  exclusive  of  all  others, 
and  of  the  discretionary  power  of  the  court  to  set  aside 
any  one  summoned  as  a  juror,  who,  for  any  cause,  ap- 
pears to  be  unfit  to  serve  as  such.  The  rule  is  well  stated 
by  this  count  to  be,  that  "it  is  the  duty  of  the  court, 
when  it  shall  appear  satisfactorily  that  any  i)erson  called 
as  a  juror  has  not  the  requisite  qualifications  of  integ- 
rity, impartiality,  or  intelligence,  at  any  time  before  he 
has  been  elected  by  the  State  and  defendant,  to  reject 
him.  The  State  certainly  has  no  interest,  and  the  de- 
fendant has  no  right  to  introduce  into  the  jury-box  un- 
fit i)ersons.  It  is  the  duty  of  the  court  to  {i:uard  against 
their  introduction." — Smith  v.  State,  55  Ala.  1, 10 ;  State 
V.  Marshall,  8  Ala.  302;  Long  v.  State,  8t)  Ala.  36,  40. 
So  it  has  been  held  that  a  person  who,  as  in  this  case, 
is  bail  for  the  defendant's  appearance  to  answer  the 
charge  against  him,  is  not  competent  to  serve  as  a  juror 
on  his  trial. — Breazleton  v.  State,  66  Ala.  97. 

The  case  of  Bell  v.  State,  115  Ala.  25,  relied  on  by  de- 
fendant's counsel,  is  not  opposed  to  the  principle  above 
announced.    There,  the  juror  was  not  an  unfit  person, 
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for  any  reason  appearing,  but  was  merely  a  witness  in 
(the  case  for  the  defendant,  which  fact  did  not  disqualify 
or  i*ender  him  incompetent,  to  serve.  It  subjected  him 
to  challenge,  under  the  statute,  by  either  party,  but  for 
which  cause,  the  court  could  not,  of  its  own  motion, 
set  him  aside. 

The  other  cases  referred  to  by  counsel  are  alike  inap- 
plicable. 

2.  There- was  nothing  of  which  the  defendant  can 
complain,  that  the  court  with  the  jury,  the  defendant, 
offi'cers  of  court  and  attorneys,  repaired  from  the  court- 
room in  the  second  story  of  the  court-house,  where  the 
trial  was  being  conducted,  to  the  sheriff's  office  on  the 
first  floor  of  the  court-house,  for  the  purpose  of  exam- 
ining a  witness  for  the  State,  made  known  ito  the  court 
to  be  suffering  from  rheumatism,  and  who  could  not  be 
brought  into  the' court-room  without  considerable  pain 
to  him.  This  fact  was  testified  to  by  a  physician.  The 
statute, — Code,  §  898, — provides,  that  the  circuit  courts 
of  the  several  counties  shall  be  held  at  the  court-houses 
thereof.  The  sheriff's  office  was  at  the  court-house  of 
the  county,  and  there  is  nothing  in  the  statute  wliich 
prevents  the  court  being  held  temporarily,  or  even  dur- 
ing the  iterm,  in  the  sheriff's  office.  The  action  of  the 
court  under  the  circumstances  shown,  was  commendable 
and  not  subject  to  criticism  or  objection  from  any  point 
of  view. 

3.  Charge  A.  requested  by  defendant  and  refused  has 
been  too  often  condemned  by  us  to  require  further  con- 
sideration.— Howard  v,  /S7a/c^  110  Ala.  94;  McQueen  v. 
State,  103  Ala.  IS;  Johnson  v.  State,  102  Ala.  3. 

4.  Charge  8  fails  to  set  forth  the  constituents  of  self- 
defense,  and  its  refusal  may  be  justified  on  thait  account. 
Miller  v.  State,  107  Ala.  42 ;  Roden  v.  State,  97  Ala,  55. 
Aloreover,  it  was  erroneous  in  that  it  postulates  in  ef- 
fect, that  no  act  of  defendant,  even  if  it  had  ithe  effect 
to  bring  on  the  difficulty,  should  be  considered  against 
him,  unless  it  be  shown,  "that  he  intended  to  bring  it 
on  with  a  felonious  intent."  Being  wholly  free  from 
fault  in  bringing  about  a  difficulty,  cannot  be  made  to 
consist  in  defendant's  felonious  intention.    Still  further, 
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it  ignores  the  question  of  reasonable  mode  of  retreat  or 
escape. — lAnehan  v.  State,  113  Ala.  70. 

5.  Good  character  of  fthe  defendant  may  be  consid- 
ered in  connection  with  all  the  other  evidence  in  the 
case,  and  when  thus  considered,  may  generate  a  reason- 
able doubt  of  his  guilt,  when  the  other  evidence  without 
it  might  leave  no  such  doubt ;  but  it  is  improper  to  charge 
the  jury  that  good  character  alone,  without  its  consid- 
eration in  connection  with  the  other  evidence  in  the  case, 
may  be  considered  to  generate  a  reasonable  doubt  of 
guilt. — Miller  v.  State,  107  Ala.  59;  Thornton  v.  State, 
113  Ala.  44.  Charge  W.  asked  by  defendant,  while  it 
postulated  that  the  jury  might  consider  defendant's  good 
character  in  connection  with  the  other  evidence  in  the 
case,  postulates  that  it,  the  good  character,  and  not  good 
character  considered  in  connection  with  each  other, 
might  generate  a  reasonable  doubt  of  guilt.  When  prop- 
erly con«rtrued,  the  charge  means  that  good  character 
alone  may  generate  a  doubt  of  guilt,  and  w^as  on  this 
ac(*ount  erroneous. — Johnson  v.  State ^  102  Ala.  2. 

6.  Charge  K.  was  properly  refused.  It  fails  to  set 
out  the  constituents  of  self-defense ;  and  it  contained  the 
instruction,  that  if  defendant  renewed  the  difficulty  after 
deceased  abandoned  it,  as  the  evidence  shows  was  the 
case,  yet,  if  defendant  did  not  realize  that  deceased  had 
retired  from  the  difficulty,  then  they  should  acquit.  If 
it  was  a  fact  that  deceased  abandoned  the  difficulty,  as 
the  charge  assumes  he  did,  the  defendant  could  not  set 
up  his  w^ant  of  realizing  that  he  had  done  so,  as  an 
excuse  to  commence  it  again.  He  may  have  been  greatly 
at  fault  in  not  having  recognized  the  fact  of  abandon- 
ment of  it  by  deceased.  Renewal  of  it  by  defendant,  if 
deceased  abandoned  the  fight,  as  the  evidence  tends  to 
show  he  did,  and  the  charge  admits,  made  him  the  ag- 
gressor ab  initio,  as  to  what  followed. — Hughes  i\  State. 
117  Ala.  26;  Stillwell  v.  State,  107  Ala.  16. 

7.  We  have  examined  the  several  charges  given  at  the 
request  of  the  State,  and  fail  to  find  any  reversible  error 
in  them. 

There  were  many  exceptions  to  the  introduction  and 
exclusion  of  evidence,  which  appear  to  be  without  merit. 

Finding  no  reversible  error  in  the  rei^'ord,  let  the  judg- 
ment of  the  court  below  be  affirmed. 
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Charleston  v.  State. 

Indictment  for  Mtirder, 

1.  Trial  and  its  incidents;  competency  of  juror, — ^An  assault  with 
intent  to  murder  is  "an  offense  of  the  same  character"  as 
murder,  within  the  meaning  of  the  statute  (Code,  §  6016), 
defining  the  grounds  of  challenge  of  jurors  in  criminal  cases; 
and  when  one  who  is  summoned  as  a  juror  for  the  trial 
of  the  defendant  under  an  indictment  for  murder,  is  shown 
to  have  an  Indictment  for  assault  with  intent  to  murder 
pending  gainst  him,  it  is  proper  for  the  court  to  sustain  a 
challenge  for  cause  of  such  juror. 

Appeal  from  the  Criminal  Court  of  Jeflferson. 

Tried  before  the  Hon.  Daniel  A.  Greene. 

The  appellant  in  this  ease  was  indicted,  itried  and 
convicted  of  murder  in  the  first  degree  and  sentenced  to 
be  hanged.  The  facts  of  the  case  pertaining  to  the  only 
question  reviewed  on  the  present  appeal  are  sufficiently 
stated  in  the  opinion. 

No  counsel  marked  as  appearing  for  the  appellant 

Chas.  Ct.  Brown^  Attorney-General,  for  the  State, 
cited  Crocker  v.  State,  38  Ala.  387 ;  Johnson  v.  State j  29 
Ala.  62. 

TYSON,  J. — The  only  exception  reserved  upon  the 
trial  was  to  the  ruling  of  rthe  court  sustaining  a  challenge 
for  cause  by  the  State  of  a  juror  on  the  ground  that  there 
was  pending  in  the  (trial  court  an  indictment  against  him, 
preferred  within  the  last  twelve  months,  for  an  assault 
with  intent  to  murder. 

Subdivision  3  of  section  5016  of  the  Criminal  Code 
prescribes  as  one  of  the  grounds  of  challenge  for  cause 
of  a  juror,  "that  he  has  been  indicted  within  the  last 
twelve  months  for  an  offense  of  the  same  character  as 
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that  with  which  the  defendant  is  charged/'  This  iden- 
tical point  was  ruled  upon  in  the  case  of  Crockett  v.  The 
Statey  38  Ala.  387,  and  the  challenge  sustained.  It  w^as 
there  said :  "An  assault  with  intent  to  commit  murder, 
is  an  oflfense  of  the  same  character  as  murder.  They 
dififer  only  in  this,  that  in  murder  the  purpose  is  accom- 
plished. The  w411  and  the  tendency  of  conduct  are  pre- 
cisely the  same  in  both  cases.  The  identity  of  ^ character^ 
between  the  two  offenses  is  as  manifest,  as  between  an 
assault  and  a  battery;  and  the  question  hej*e  is  the  same 
with  that  which  w^ould  arise,  if  one  indicted  for  an  as- 
sault had  been  challenged  on  the  trial  of  one  charged 
with  a  battery." 

There  is  no  error  in  the  rec^ord,  and  the  judgment  must 
be  aflBnned. 


Durrett  v.  The  State.  i^-ufii 

1^     85| 

Indictment  for  Murder. 


1.  Trial  and  its  incidents;  motion  in  arrest  of  judgment  must  be 

shown  by  the  record. — A  motion  in  arrest  of  judgment  must 
be  presented  to  the  Supreme  Court  for  revision  by  the  record; 
and  when  such  motion  appears  only  in  the  bill  of  excep- 
tions it  will  not  be  considered  on  appeal. 

2.  Same;  sufficiency  of  verdict,  of  jury. — On  a  trial  under  an  in- 

dictment for  murder,  a  verdict  of  the  jury  that  "We,  the  juror, 
find  the  defendant  guilty  of  murder  in  the  first  degree  and 
shall  suffer  death,"  though  not  in  proper  form,  is  sufficient 
to  support  a  judgment  of  the  court  adjudging  the  defendant 
guilty  of  murder  in  the  first  degree,  and  a  sentence  that  he 
be  hanged. 

3.  Same;  agreement  hettoeen  counsel  not  binding  upon  jury. — On 

a  trial  under  an  indictment  for  murder,  where  it  is  agreed 
between  the  solicitor  for  the  State  and  the  defendant  that 
the  defendant  shall  withdraw  his  plea  of  not  guilty  and 
enter  a  plea  of  guilty,  and  that  the  solicitor  should  state 
to  the  jury  that  the  State  would  be  satisfied  with  the  sen- 
tence of  life  imprisonment,  as  a  punishment,  such  agree- 
ment is  not  binding  upon  the  jury  and  amounts  to  nothing 
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more  than  a  recommendation;  and  if  the  jury  declines  to 
carry  out  such  agreement  and  by  their  verdict  Imposes  the 
death  penalty,  such  verdict  of  the  jury  is  valid  and  binding. 
4.  Same;  where  motion  for  new  trial  not  revisable. — The  ruling 
of  the  trial  court  on  motion  for  a  new  trial  In  a  criminal 
case  Is  not  revisable  on  appeal. 

Api'KAL  from  the  County  Court  of  Tuskaloosa. 

Tried  before  the  Hon.  J.  J.  Mayfield. 

The  appellant  in  this  case,  Ben  Durrett,  was  indicted, 
tried  and  convict^'d.  of  muiHler  in  the  first  degree  and 
sentenced  to  be  hanged.  It  appears  from  the  bill  of  ex- 
ceptions that  there  was  a  motion  made  by  the  defendant 
in  aircvst  of  judgment,  but  this  motion  is  not  shown  by 
the  record,  and  appears  no  where  except  in  the  bill  of 
exceptions.  The  other  facts  of  (the  case  are  suflftciently 
shown  in  the  opinion. 

No  counsel  marked  as  appearing  for  appellant. 

Chas.  G.  Brown,  Attorney -General,  for  the  State. 
The  ruling  of  the  trial  court  upon  the  motion  in  arrest 
of  judgment  not  being  shown  by  the  record  will  not  he 
reviewed  cm  appeal. — DUjqs  r.  State.  77  Ala.  68;  Thomas 
V.  I^tate,  94  Ala.  75.        *  ^ 

The  veixlict  of  the  jury  was  sufficient. — Xolcs  r.  State , 
26  Ala.  31;  Hm^mll  v.  State,  26  Ala.  52;  Rohinmn  v. 
State,  54  Ala.  86. 

DOWDELL,  J. — In  this  case,  as  in  the  case  of  Diggs 
V.  State,  77  Ala.  68,  the  motioninarrestof  judgment  and 
the  ruling  of  the  court  ithereon  do  not  appear  otherwise 
than  from  the  bill  of  exceptions.  A  motion  in  arrest  of 
judgment  is  based  on  error  of  law  apparent  on  the  face 
of  the  record.  The  error  or  defect  is  one  shown  in  the 
record  proper, — the  record  which  the  law  requires  to  be 
preserved  in  permanent  form,  as,  for  instance,  the  judg- 
ments of  the  court.  In  Diggs  v.  State,  supra,  it  was  said : 
"It  has  been  repeatedly  held  by  this  court,  that  it  is  not 
the  appropriate  office  of  a  bill  of  exceptions  to  present 
for  revision  any  matter  which  otherwise  would  appear 
of  record.    It  will  not  be  permitted  to  assume  the  office 
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of  the  record,  which  the  law  requires  the  court  to  keep, 
where  no  bill  of  exceptions  is  resorted  to,  and  on  which 
it  cannot  trench.  Any  matter  apparent  on  the  record, 
as  a  defect  in  the  indictment,  sustaining  a  demurrer  to 
any  plea  of  the  defendant,  or  overruling  a  motion  in 
arrest  of  judgment,  must  be  presented  for  revision  by 
the  record,  without  ithe  aid  of  a  bill  of  exceptions;"  cit- 
ing Ex  parte  Knight,  61  Ala.  482;  Petty  v.  Dill,  53  Ala. 
641.    See  also  Thomus  v.  State,  94  Ala.  75. 

The  verdict  of  the  jury  read  as  follows :  ''We  the  juror 
find  the  defendant  guilty  of  murder  in  the  first  degree, 
and  shall  suffer  death."  While  the  verdict  was  not  in 
proper  form,  yet  it  was  sufficient  to  support  the  judg- 
ment of  the  court. — Noles  v.  State,  24  Ala.  672;  Noles 
r.  State,  26  Ala.  31;  Harrall  t\  State,  26  Ala.  52;  Rob- 
inson t\  State,  54  Ala.  86. 

Afiter  issue  joined  on  the  plea  of  not  guilty  and  the 
evidence  for  the  State  and  defendant  had  closed,  tlie 
defendant  entered  into  an  agreement  with  the  solicitor 
for  the  State,  to  withdraw  his  plea  of  not  guilty  and  en- 
ter a  plea  of  guilty,  and  for  the  solicitor  to  state  to  the 
jury  that  the  State  would  be  satisfied  with  a  sentence  to 
life  imprisonment  as  a  jmnishment.  This  agreement  was 
carried  out  by  the  solicitor,  but  the  jury  declined  to 
carry  it  ouit,  and  by  their  verdict  imposed  the  death 
penalty.  It  was  the  province  and  duty  of  the  jury  under 
the  law  to  fix  the  punishment,  and  the  agreement  of  the 
solicitor  could  be  nothing  more  than  a  recommendation 
to  the  jury.  In  no  sense,  under  the  law,  was  it  binding 
on  them. 

Suling  on  motion  for  new  trial  in  a  criminal  case  is 
not  revisable  on  appeal. 

We  find  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 
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White  V.  The  State. 

Indictment  for  Murder. 

1.  Organization  of  petit  jury  in  capital  case;  excusing  juror  no 

ground  for  quashing  venire. — ^The  fact  that  one  who  waa 
summoned  as  a  regular  Juror  for  the  week  in  which  the 
defendant  in  a  capitaf  case  was  tried,  and  whose  namt 
was  on  the  list  served  upon  the  defendant,  was  excused  by 
the  court  in  the  organization  of  the  regular  juries  for  the 
said  week  and  was  not  in  attendance  on  the  day  of  tht 
defendant's  trial,  constitutes  no  ground  for  quashing  the 
venire. 

2.  Homicide;  when  production  of  bundle  of  clothing  during  trial 

without  injury  to  defendant. — ^Where  on  a  trial  under  an 
indictment  for  murder,  the  court,  at  the  request  of  the 
solicitor,  had  a  bundle  of  clothing  found  at  the  house  of  the 
defendant's  co-defendant  produced  in  court,  and  such  bundle 
was  laid  where  the  Jury  could  see  it,  but  it  is  not  shown 
that  the  bundle  was  opened  and  its  contents  exposed  to  the 
Jury,  no  injury  resulted  to  the  defendant  from  such  action 
on  the  part  of  the  court. 

3.  Same;  cuimissibility  of  evidence. — Where  on  a  trial  under  an  in- 

dictment for  murder,  a  physician  testified  that  he  had  had 
considerable  experience  in  examining  blood  spots,  and  had 
examined  the  defendant's  leggings  which  were  worn  by  him 
on  the  day  of  the  homicide,  it  is  competent  for  such  witness 
to  testify  that  the  stains  found  on  the  leggings  looked  like 
blood   stains. 

4.  Confession:  when  fXiown  to  he  voluntary. — Where  a  witness  tes- 

tifies that  he  did  not  make  any  promises  or  threats  to  the 
defendant  to  induce  him  to  make  the  statement,  and  that 
while  the  defendant  was  in  Jail,  the  witness,  who  was  county 
physician,  while  visiting  a  sick  prisoner,  talked  with  the 
defendant  and  asked  him  what  made  him  commit  the  crime 
for  which  he  was  charged,  whereupon  the  defendant  pro- 
ceeded to  make  a  statement  which  implicated  him  as  guilty 
of  the  crime  charged,  such  statement  is  shown  to  have  been 
voluntarily  made  and  is  admissible  in  evidence;  the  fact 
that  the  defendant  was  under  arrest  and   made   the  state- 
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ment  to  the  witness  in  answer  to  the  question  that  assumed 
his  guilt,  not  rendering  such  statement  inadmissible  as  a  con- 
fession. 
5.  Charge  as  to  reasonable  doubt. — In  a  criminal  case,  a  charge 
which  instructs  the  jury  that  in  order  to  convict  they  must 
find  that  "there  is  no  other  possible  or  reasonable  conclusion 
to  be  reached  but  that  of  the  defendant's  guilt,"  is  erroneous 
and  properly  refused. 

7.  Homicide;  conspiracy;  charge  to  the  jury, — On  a  trial  under  an 

indictment  for  murder,  where  there  was  evidence  tending 
to  show  that  the  defendant  and  another  party  acted  in  con- 
cert in  killing  the  deceased,  a  charge  which  instructs  the 
jury  that  ''no  matter  how  strong  the  circumstances  may  be 
in  this  case,  if  they  can  be  reconciled  with  a  theory  that 
some  other  person  did  the  killing  charged  against  the  de- 
fendant," the  jury  should  acquit  him,  is  erroneous  and  prop- 
erly refused. 

8.  Charge  relating  to  argument  of  counsel  properly  refused, — It  is 

not  error  for  the  court  to  refuse  to  give  charges  having  no 
other  purpose  than  to  respond  to  or  ofC-set  the  argument  made 
before  the  jury  by  the  prosecuting  officer. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  A.  H.  Alston. 

The  apx)ellant,  Sam  White,  was  jointly  indicted  with 
one  Florence  Kimbrough  for  the  murder  of  Mary  Wil- 
liams, was  tried  separately,  was  convicted  of  murder  in 
the  first  degree  and  sentenced  to  the  penitentiary  for 
life. 

When  the  case  was  called  for  itrial  the  defendant  moved 
the  court  to  quash  the  venire  served  upon  him  upon  the 
ground  that  one  C.  Knight,  whose  name  was  upon  the 
list  of  jurors  served  on  the  defendant  for  his  trial  in 
this  case,  was  excused  by  the  court  from  serving  on  the 
jury;  that  he  was  so  excused  without  the  knowledge  or 
consent  of  the  defendant ;  that  the  ground  for  excusing 
him  was  that  he  had  served  as  a  juror  in  a  justice  of  the 
peace  court  within  twelve  months,  but  that  said  Knight 
came  to  court  and  offered  to  serve  as  a  juror  during  the 
week  defendant  was  tried,  but  was  excused  by  the  court 
without  legal  cause  or  excuse  therefor,  and  tiiat  the  de- 
fendant was  deprived  of  the  right  to  pass  upon  said 
Knight  as  a  juror  on  his  trial.  The  facts  as  stated  in 
the  motion  were  admitted  to  be  true.    The  court  over- 
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ruled  the  motion,  and  the  defendant  duly  excepted. 
The  facts  of  the  case  necessary  to  an  understanding  of 
the  decision  on  the  present  appeal  are  sufficienitly  stated 
in  the  opinion. 

The  defendant  requested  the  court  to  give  to  the  jurj' 
the  following  written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked :  (6. ) 
"The  jury  mnst  find  from  the  circumstances  relied  on  in 
this  ease,  in  order  to  convict,  thart  there  is  no  other  pos- 
sible or  reasonable  conclusion  to  be  reached  but  that 
of  defendant's  guilt,  and  if  you  do  not  so  find,  then  the 
State  lias  failed  to  make  out  a  case,  and  it  is  your  duty 
(to  acquit  the  defendant."  (11.)  "The  court  charges 
you,  gentlemen,  that  no  matter  how  strong  the  circum- 
stances may  be  in  this  case,  if  they  can  be  reconciled 
with  the  theory  that  some  other  pei*son  did  the  killing 
charged  against  tJie  defendanrt;,  then  defendant's  guilt 
is  not  established  by  that  full  measure  of  pi-oof  required 
by  law,  and  the  jury  should  acquit  him."  (18.)  "The 
uncontroverted  testimony  in  this  case  is  that  Mary  Wil- 
liams asked  the  defendant  to  go  with  her  from  ithe  place 
where  White  overtook  the  deceased,  to  the  house  where 
the  body  of  deceased  was  found." 

Tate  &  Walker^  for  appellant,  cited  Eviwis  v.  State, 
80  Ala.  4;  Lm^y  v\  State,  58  Ala.  385;  3  Brick.  Dig., 
285,  §  556;  Ex  parte  Acree.  «3  Ala.  234;  Broi^m  t\  State, 
118  Ala.  Ill;  Rogers  t\  State,  117  Ala.  192;  Riley  v. 
State,  88  Ala.  188;  Pickens  v.  State,  115  Ala.  42. 

Chas.  G.  Buown^  Attorney-General,  and  John  V. 
Proctor,  for  the  State. — The  court  properly  overruled 
the  motion  to  quash  the  venire. — C!ode  of  1896,  §  4988; 
Joh7ison  V.  State,  47  Ala.  9;  Shelton  v.  State,  73  Ala, 
5;  Johnson  v.  State,  94  Ala.  35;  Farris  v.  State,  85  Ala, 
1;  Maxwell  v.  State,  89  Ala.  150;  Pierson  i\  State,  99 
Ala.  148 ;  Moseley  v.  State,  107  Ala.  74 ;  Thomas  v.  State, 
124  Ala.  48;  Byers  t\  State ^  105  Ala.  31. 

The  confession  testified  to  by  Dr.  Boyd  was  shown  to 
have  been  voluntary  and  was  properly  admitted  in  evi- 
dence.    The  mere  fact  that  the  interrogator  of  the  de- 
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fendant  by  his  questions  assumes  that  the  defendant  is 
guilty  does  not  render  his  answers  inadmissible. — Mc- 
Queen V.  State,  94  Ala.  50;  Spicer  v.  State,  69  Ala.  159; 
Grant  v.  State^  55  Ala.  201. 

Dr.  Boyd's  testimony  in  reference  ito  blood  stains  on 
defendant's  leggings  was  an  opinion,  based  upon  liis  ob- 
sen'ation  and  examination  of  the  thing  about  which  he 
testified,  and  whether  he  was  shown  to  be  an  expert  or 
not  makes  no  difference. — K.  C,  M.  &  B.  R.  R.  Co,  v. 
Crocker,  95  Ala.  412;  A.  G,  S,  R.  R.  Co.  v.  Hall,  105 
Ala.  599;  Walker's  case,  58  Ala.  393;  L.  <t  N.  R.  R.  Co. 
r.  i<an(llin,  125  Ala.  585;  Rogers  on  Expert  Testimony, 
§§  47,  60. 

The  court  properly  refused  the  charges  requested  by 
ithe  defendant. — Scoifs  case,  96  Ala.  20;  Turncf^s  case, 
124  Ala,  59;  Mitchell  v.  State,  129  Ala.  23. 

HARALSON,  J. — There  was  no  error  in  overruling 
the  defendaint's  motion  to  quash  the  venire,  based  on 
the  ground  that  the  court  had,  without  defendant's  con- 
sent, excused  a  juror  whose  name  was  on  the  list  served 
on  him  for  his  trial.  It  is  shown  that  no  such  ground 
existed. 

What  the  production  of  the  bundle  of  clothing  found 
at  the  house  of  Kimbrough,  a  co-defendant,  not  here  on 
trial,  had  to  do  with  the  case  is  not  made  to  appear. 
The  c*ourt,  at  the  request  of  the  solicitor,  had  the  bun- 
dle produced,  and  it  was  laid  where  the  jury  could  see 
it,  but  it  does  not  api)ear  that  the  bundle  was  opened 
or  its  contents  exhibited  to  the  jury.  No  possible  in- 
jury could  have  resulted  to  the  defendant  from  what  was 
done. — ^Ck)de,  §  4333.  It  may  be  presume«l,  the  bundle 
was  produced  for  its  contents  to  be  used,  if  in  the  prog- 
ress of  the  trial,  it  was  shown  to  be  proper  to  do  so, 
which  was  not  done. 

Dr.  Boyd  was  examined  as  a  witness  for  ithe  State, 
and  testified  that  he  had  been  practicing  medicine  for 
about  two  years,  and  was  a  county  phj^sician ;  that  he  had 
had  considerable  experience  in  examining  blood  spots, 
and  had  examined  the  defendant's  l^gings  with  a  low 
power  lens;  that  he  went  with  the  coroner's  jury  on  the 
morning  the  dead  woman  was  found,  and  was  asked  by 
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the  solicitor  what  he  found  on  the  defendant's  leggings. 
He  answered,  that  he  found  some  stains  on  them  that 
looked  like  blood;  that  he  made  no  microscopieal  ex- 
amination of  the  stains,  and  could  not  swear  positively 
that  it  was  blood — could  only  swear  that  these  stains 
looked  like  blood.  The  leggings  were  introduced  in  ev- 
idence by  (the  defendant.  The  defendant  when  said  ques- 
tion was  propounded  to  the  witness,  objected  to  it  be- 
cause it  was  not  shown  that  the  witness  had  the  knowl- 
edge to  qualify  him  to  testify  as  an  expert;  that  it  was 
not  shown  that  he  had  made  the  proper  examination  to 
enable  him  to  testify  as  to  what  was  on  defendant's 
leggings,  and  because  such  testimony  was  immaterial  and 
inadmissible,  and  he  moved  to  exclude  the  answers  on 
the  same  ground,  but  his  objections  were  overruled. 
Whether  he  was  an  expert  or  not,  and  competent  to 
express  the  opinion  he  did  as  to  these  stains,  was  a  mat- 
ter addressed  to  the  discretion  of  the  eouri,  and  the  prov- 
ince of  the  court  to  determine.  He  gave  it  as  his  opin- 
ion, based  on  his  experience  in  examining  blood  spots, 
that  they  looked  like  the  stains  of  blood.  The  force  and 
value  of  this  opinion,  was  open  to  be  combaitted  by  other 
proof,  that  the  opinion  was  worthless,  and  its  value  was 
for  the  jury  to  determine,  in  connection  with  all  the 
evidence. — Gulf  C.  Ins.  Co,  v.  Stephens,  51  Ala.  123; 
Walker  v.  The  State,  58  Ala.  393;  L.  d  N,  R.  R.  Co.  v. 
SandUn,  125  Ala.  591. 

This  witness  was  asked  by  the  solicitor,  if  defendant 
had  made  a  statement  to  him  concerning  the  homicide; 
how  and  by  whom  it  was  done,  and  witness  answered 
that  he  had  made  su'ch  a  statement.  Upon  objection  by 
defendant  to  the  witness  making  the  statement  to  the 
jury,  the  court  ordered  the  jury  to  retire,  which  they 
did.  The  court  then  asked  the  witness,  if  he  had  made 
any  promise  or  threats  to  defendant  to  induce  him  to 
make  a  statement,  to  which  witness  replied  that  he  had 
not ;  that  being  county  physician,  he  was  at  the  jail  to 
visit  a  sick  prisoner,  and  while  there  he  saw  defendant 
and  inquired  of  him,  how  he  was  getting  along,  and  how 
his  troubles  were  serving  him,  and  he  replied,  he  was 
getting  along  veiT  well ;  that  he  then  asked  him,  what 
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made  him  do  that,  when  defendant  replied,  that  he  was 
not  guilty,  did  not  kill  the  woman  and  did  not  have  any- 
thing ito  do  with  it.  Without  more,  he  said,  "I  will  tell 
you  how  it  was,"  and  proceeded  to  make  the  statement 
which  the  witness  detailed  in  court,  such  as  is  set  out 
in  the  transcript,  and  which,  upon  return  of  the  jury  to 
the  court  room,  the  court  allowed  to  be  repeated  to  them 
by  the  witness  as  evidence  in  the  cause. 

This  evidence,  which  tended  to  implicate  defendant  as 
a  guilty  party  in  the  homicide,  was  properly  admitted. 
The  fact  that  he  was  under  arrest,  and  that  he  made 
the  statement  to  the  witness  in  answer  to  a  question  that 
assumed  his  guilt,  did  not  render  it  inadmissible  as  an 
admission  or  confession. — Carroll  v.  State,  23  Ala.  28; 
Redd  V.  State,  68  Ala.  492;  Miller  v.  State,  40  Ala.  54; 
McQueen  v.  State,  94  Ala.  50. 

The  sixth  charge  was  properly  refused.  In  order  to 
conyict,  the  law  does  not  require  that  there  can  be  no 
other  possible  conclusion  to  be  reached  but  that  of  de- 
fendant's guilt.  Reasonable  doubt  of  guilt  is  all  that 
can  be  required  for  an  acquittal. — Scott  v.  State,  95  Ala. 
20;  Karr  v.  State,  106  Ala.  1. 

Charge  11  was  properly  refused,  when  construed  with 
reference  ito  the  evidence.  The  tendencies  of  the  evi- 
dence was,  that  the  defendant  and  Florence  Kimbrough 
acted  in  concert  in  effecting  the  de^ith  of  the  deceased, 
and  while  Kimbrough  may  have  struck  the  blow  that 
killed  her,  that  defendant  was  implicated  in  the  mat- 
ter and  aided  and  abetted  therein. — Pickens  v.  State, 
115  Ala.  43,  51. 

Charge  18  was  imjwxyper.  The  confessed  purpose  of 
the  charge  was  to  refute  some  remarks  of  the  solicitor 
in  his  closing  argument;  and  it  is  not  error  in  the  court 
to  refuse  a  charge  having  no  other  purpose  than  to  re- 
spond to  or  offset  arguments  made  before  the  jury  by 
the  prosecuting  officer. — Mitchell  v.  State^  129  Ala.  23. 
Let  the  judgment  and  sentence  below  be  affirmed. 
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^^  Cawley  v.  The  State. 

Indictment  for  Murder, 

1.  Minute   entry;   when  presence  of  defendant     shown     thereby. 

The  minute  entry  of  the  arraignment  of  a  defendant  under 
an  indictment  for  murder,  which  recites  that  ''the  defend- 
ant being  in  open  court  attended  by  his  counsel  and  being 
duly  arraigned/'  etc.,  then  continues  showing  the  order 
of  the  court  setting  the  day  for  trial  and  the  drawing  of 
the  special  venire,  and  then  sets  out  the  rulings  of  the 
court  upon  the  motions  to  quash  such  special  venire,  suffi- 
ciently shows  the  presence  of  the  defendant,  when  the  sev- 
eral  motions   to   quash   were   ruled     upon     by     the     court 

2.  Organization  of  special  venire;  vXien  properly  quashed. — ^When 

in  the  drawing  of  names  of  persons  to  serve  as  special 
jurors  for  the  trial  of  a  capital  case,  the  names  of  persons 
who  were  drawn  for  the  regular  petit  juries  for  the  week 
in  which  the  trial  was  to  be  had  are  placed  upon  the  ven- 
ire, the  venire  thus  drawn  is  improper  and  the  court  should, 
on  motion  of  the  solicitor,  quash  it  and  proceed  to  draw  an- 
other from  the  jury  box. 

3.  Same;  same;   error  for  court   to  put   ha^k  iji   box  names  of 

jurors  drawn  for  special  venire. — It  is  error  for  the  court 
to  replace  in  the  jury  box  tlie  names  of  jurors  drawn  to 
serve  upon  a  special  venire,  and  when  after  this  Is  done,  a 
special  venire  is  drawn  to  try  another  capital  case,  and  up- 
on it  appears  the  names  of  the  jurors  which  were  drawn 
upon  a  former  special  venire,  the  second  special  venire  will, 
upon  motion  properly  made,  be  quashed. 

4.  Same;  venire  not  quashed  by  reason  of  mistake  in  name  of  one 

of  the  jurors. — A  mistake  in  writing  the  name  of  one  who 
was  drawn  as  a  special  juror  to  try  a  capital  case,  furnishes 
no  ground  for  quashing  the  special  venire;  and  the  court 
has  authority  under  the  statute  (Code,  §  5007),  to  correct 
this  mistake  by  discarding  the  name  of  the  person  so  drawn 
and  ordering  another  to  be  forthwith  summoned  to  supply 
his  place. 

5.  Same;     not     necessary    for     list  served  on  the  defendant     to 

show  which  are  special  and  regular  jurors. — The  fact  that 
the  list  of  jurors  served  upon  the  defendant  in  a  capital 
case  does  not  designate  the  names  of  jurors  specially  drawn 
and  those  drawn  and  summoned  for  the  week  of  the  court 
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in  which  the  trial  is  to  be  had,  constitutes  no  grouna  for  quash- 
ing the  venire;  the  statute  (Code,  §§  5004,  5273)  not  requir- 
ing  such   designation. 

6.  Homicide;  admissibility  of  evidence, — Where  on  a  trial  under 

an  indictment  for  murder,  it  was  shown  that  the  deceased 
was  killed  on  a  road  which  ran  by  the  defendants  house, 
and  there  was  some  evidence  tending  to  show  that  the  de- 
ceased had  passed  along  said  road  going  to  a  house  beyond 
the  defendant's  only  a  short  time  before  the  killing,  and 
there  was  some  evidence  tending  to  show  that  the  defend- 
ant had  a  grudge  against  the  deceased,  it  is  competent  for 
the  State  to  ask  a  witness  who  was  shown  to  have  beea 
familiar  with  the  location  and  distance  about  the  scene  of 
the  killing,  that  if  a  person  left  the  house  of  the  deceased 
and  went  along  the  road  to  the  place  of  the  killing,  if 
there  were  any  obstructions  to  prevent  such  person  from 
being  seen  from  the  defendant's  house. 

7.  Homicide;  plea  of  insanity;  admissibility  of  evidence. — On   a 

trial  under  an  indictment  for  murder,  where  the  defendant 
pleads  not  guilty,  and  not  guilty  by  reason  of  insanity,  acts 
and  declarations  of  the  defendant  subsequent,  as  well  as 
previous  to  the  killing,  are  admissible  in  evidence  to  show 
his  true  mental  condition  at  the  time     of     the     homicide. 

8.  Homicide;  admissibility  of  evidence. — On  a  trial  under  an  in- 

dictment for  murder,  where  the  defendant  sets  up  the  plea 
of  self  defense,  declarations  made  by  the  defenaant  to  a 
third  party,  in  which  he  states  that  the  deceased  was  mad 
with  him  and  was  anxious  to  get  rid  of  him,  the  defendant, 
in  order  that  he  could  commit  an  ofCense  which  the  defend- 
ant interfered   with,   are  admissible   in  evidence. 

9.  Same;   same.-r-On    a   trial    under    an    indictment    for    murder, 

where  the  defendant  sets  up  self  defense,  and  there  is  evi- 
dence tending  to  establish  such  defense,  it  is  competent  for 
the  defendant,  i}pon  being  examined  as  a  witness  in  his 
own  behalf,  to  testify  that  the  deceased  was  in  the  habit 
of  carrying  a  pistol. 

10.  Homicide;  self  defense;  charge  to  the  jury. — On  a  trial  under 

an  indictment  for  murder,  where  the  defendant  pleads  self 
defense,  charges  requested  by  the  defendant,  which  as- 
sume as  matter  of  law  that  facts  postulated  therein  created 
imminent  peril  to  life  or  limb,  invade  the  province  of  the 
jury,  whose  duty  it  is  to  determine  whether  the  defend- 
ant was  in  imminent  peril,  and  such  charges  are  properly 
refused. 
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11.  Same;  charge  as  to  reasonahle  douht. — In  a  criminal  case,  a 

charge  which  Instructs  the  Jury  that  a  reasonable  doubt  "is 
a  doubt  for  which  a  reason  can  be  given."  is  properly  re- 
fused,  being   calculated   to   confuse  and   mislead   the   jury. 

12.  Bame;  plea  of  self  defense  and  insanity;  charge  to  the  jury. 

On  a  trial  under  an  Indictment  for  murder,  where  the  de- 
fendant pleads  not*  guilty  and  not  guilty  by  reason  of  in- 
sanity, and  the  two  issues  are  submitted  and  tried  at  the 
same  time,  a  charge  is  erroneous  and  properly  refused 
which  Instructs  the  Jury  that  "if  the  Jury  believe  from  the 
evidence  that  the  defendant  committed  the  act  under  circum- 
stances which  would  be  criminal  or  unlawful  if  he  was 
sane,  the  verdict  should  be  not  guilty,  if  the  killing  was  an 
offspring  or  product  of  mental  disease   in   the   defendant." 

13.  Same;  self  defense;  charge  to  the  jury, — On  a  trial  under  an 

indictment  for  murder,  where  the  defendant  pleads  self  de- 
fense, a  charge  is  erroneous  and  properly  refused  which  in- 
structs the  jury  that  "if  the  defendant  did  not  provoke 
or  bring  on  the  difficulty,  and  the  deceased  advanced  upon 
him  drawing  his  hand  from  his  pocket  In  such  a  manner 
as  to  indicate  to  a  reasonable  mind  that  his  purpose  was 
to  draw  and  fire,  the  defendant  was  authorized  to  antici- 
pate him  and  fire  first." 

14.  Same;  plea  of  insanity;  charge  to  the  jury. — On  a  trial  under 

an  indictment  for  murder,  where  tue  defendant  pleads  not 
guilty  by  reason  of  insanity,  a  charge  is  erroneous  and 
properly  refused  which  instructs  the  jury  that  even  if  they 
should  believe  from  the  evidence  tnat  the  defendant  at  the 
time  of  the  killing  had  the  capacity  to  distinguish  between 
right  and  wrong,  "yet  if  the  jury  should  believe  rrom  the 
evidence  that  defendant  was  moved  to  action  by  the  insane 
impulse  controlling  his  will  or  judgment,  then  he  is  not 
guilty  of  the  ofCense  charged." 

ArfKAL  from  the  Circuit  Court  'of  Lee. 

Tried  before  the  Hon.  A.  A.  Evans. 

The  appellant,  John  P.  Cawley,  was  indicted  and 
tried  for  the  murder  of  Brady  Jone»  by  shooting  him 
with  a  gun,  was  convicted  of  manslaughter  in  the  fir$»t 
decree  and  senten<*ed  to  the  penitentiary  for  ten  years. 

The  defendant  was  arraigned  on  fK^tol)er  21,  1901. 

The  judgment  entrj'  of  said  date  recites  as  follo^-s: 

"The  defendant  being  in  open  count,  attended  by  his 

counsel  and  being  duly  arraigned    according    to"  law 
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pleads  'not  guilty/  and  also  'not  guilty  by  reason  of  in- 
sanity.'^' The  minute  entry  then  recites  tha*  October 
28, 1901,  was  set  as  the  day  for  the  ftrial  of  the  defend- 
ant. It  then  contains  the  order  of  the  court  for  the 
drawing  of  fifty  names  to  serve  on  the  special  venire. 
The  minute  entry  then  proceed*  to  recite  that  the  State, 
through  its  solicitor,  moved  the  court  to  quash  the 
special  venire  upon  the  grounds  that  certain  names 
were  drawn  from  the  jury  box  by  the  court  at  the  spring 
term,  1901,  of  said  circuit  court  as  special  jurors  for 
the  trial  of  another  murder  case,  and  that  after  so 
drawing  said  special  jurors,  the  court  restored  said 
names  to  the  jurj'  box  and  the  same  names  had  been 
drawn  from  said  l>ox  as  special  jurors  in  the  present 
case;  and  tlmt  proof  of  the  facts  alleged  in  the  motion 
being  made,  the  court  sustained  the  motion  and  the 
special  venire  was  quashed.  The  minute  entry  then 
ehows  the  following  proceedings:  The  court  ordered  the 
box  containing  the  names  of  the  jurors  to  be  brought  into 
the  court  room  and  drew  therefrom  fifty  names  to  serve 
as  special  jurors  for  the  trial  of  the  defendant.  The 
State  moved  to  quash  the  special  venire  so  drawn  upon 
the  grf)und  that  certain  persons  drawn  upon  said  ven- 
ire had  been  drawn  and  summoned  to  serve  as  regular 
petit  jurors  for  the  week  in  which  the  trial  of  the  de- 
fendant had  been  set,  and  that  the  nam6«  of  such  per- 
sons api>ear  lK)th  upon  the  special  venire  and  upon  the 
list  of  thoee  persons  served  and  summoned  as  jurors  for 
the  week  of  the  court.  The  facts  alleged  in  this  mo- 
tion being  shown  to  the  court,  the  court  su-stained  the 
motion  and  the  special  venire  was  quashed.  Thereupon 
the  court  proceeded  to  draw  from  the  jurj-  box  another 
list  of  fifty  name«  to  serve  on  the  special  venire  and  or- 
dered the  same  served  upon  the  defendant. 

When  the  case  was  called  for  trial  on  October  28, 
the  day  set  for  the  trial  of  such  case,  the  defendant 
moved  the  court  to  quash  the  special  venire  drawn  and 
summoned  in  said  case,  and  assigned  eight  grounds  for 
said  motion.  The  first  and  second  graunds  were  the 
ruling  of  the  court  in  quashing  the  special  venire  drawn 
on  Octol)er  21.  The  third,  fourth  and  fifth  grounds 
were  that  the  list  of  jurors  served  on  the  defendant  did 
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not  contain  the  name  of  "W.  D.  Graves"  nor  of  the 
jurors  drawn  and  summoned  to  serve  on  the  regular  petit 
jury  for  the  week  the  trial  of  the  defendant  was  to  be 
had,  but  that  said  list  of  Jurors  served  upon  the  defendant 
did  conitain  the  name  of  one  "W.  D.  Garves,"  who  was  not 
drawn  and  summoned  upon  either  the  special  venire  or 
the  regular  petit  jury  for  said  week.  The  sixth  and 
seventh  grounds  of  the  motion  were  not  supported  by 
the  evidence,  and  it  is  unnecessary  to  set  them  out. 
The  eighth  ground  of  the  motion  was  that  the  list  of 
jurors  served  on  the  defendant  fails  to  show  what  per- 
sons had  been  drawn  and  summoned  to  serve  as  petit 
jurors  for  the  week  the  defendant  was  to  be  tried. 

The  allegations  contained  in  the  first  and  second 
grounds  of  the  motion  were  admitted  to  be  true.  In 
support  of  the  third,  fourth  and  fifth  grounds  of  the 
motion,  it  was  shown  that  a  mistake  had  been  made  in 
(transcribing  the  name  of  W.  D.  Graves,  who  was  drai^Ti 
as  a  special  juror  upon  the  list  sensed  upon  the  defend- 
ant, and  his  name  was  written  *'W.  D.  Garves."  There- 
upon the  court  directed  the  name  of  such  person  to  be 
discarded,  and  the  name  of  another  person  forthwith 
summoned  to  serve  in  the  same  case,  and  the  person  so 
summoned  was  disposed  of  in  the  same  manner  as  if  he 
had  been  drawn  in  the  first  instance.  In  support  of 
the  eighth  ground  it  was  shown  that  the  list  of  jurors 
8er\  ed  on  the  defendant  did  not  show  who  were  the  jurors 
drawn  and  summoned  for  the  week  of  the  court  in  which 
the  defendant  was  to  be  tried,  or  who  were  the  special 
jurors  drawn  for  the  trial  of  the  case,  but  that  the 
list  of  jurors  served  on  the  defendant  contained  the 
names  of  the  jurors  drawn  and  summoned  for  the  third 
week  of  the  court,  together  with  the  names  of  the  spe- 
cial jujrors  drawn  for  the  trial  of  the  case.  The  de- 
fendant's motion  to  quash  was  overruled,  and  to  this 
ruling  ithe  defendant  duly  excepted. 

The  evidence  for  the  State  tended  to  show  that  as 
ithe  deceased,  Brady  Jones,  was  walking  along  what  is 
called  a  plantation  road,  he  met  the  defendant  Oawley; 
that  as  Jones  saw  said  Cawley  he  stoopped  and  started 
to  run ;  that  thereupon  Oawley  shot  and  killed  him.  It 
was  shown  that  ithe  plantation  road  ran  between  the 
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house  of  defendant  and  one  Sylla  Griggs;  that  the  dis- 
tance from  Cawley's  house  to  where  the  shooting  oc- 
curred was  about  200  yards.  It  was  further  shown  that 
the  killing  occurred  about  6  o'clock  in  the  morning; 
that  the  deceased  had  been  to  the  house  of  Sylla  Griggs 
to  «ee  her  about  picking  some  cotton  for  him,  and  was 
returning  from  her  house  when  he  was  shot. 

One  H.  G.  Adams,  a  witness  for  the  State,  testified 
to  the  location  of  the  road  and  how  it  was  situated  in 
regard  to  Oawley's  house  and  to  Sylla  Grigg's 
house,  and  he  showed  to  the  jury  by  a  drawing  on  paper 
the  relative  location  and  distances  of  the  several  pl^^ces 
about  which  he  had  testified.  The  State  then  asked  the 
witness  Adams  the  following  question :  "A  person  leav- 
ing Jones'  house  and  going  into  the  plantation  road  and 
thence  along  said  road  to  where  the  body  of  Jones  was 
found,  is  there  any  obstruction  to  prevent  such  person 
from  being  seen  from  said  house?"  The  defendant  ob- 
jected to  this  question,  because  it  called  for  illegal^ 
incompetent  and  immaterial  evidence,  and  called  for  the 
conclusions  of  the  witness.  The  court  overruled  the  ob- 
jection, and  the  defendant  duly  excepted.  The  witness 
fumwered  that  there  was  not  The  defendant  duly  ex- 
cepted to  the  court's  overruling  his  motion  to  exclude 
this  answer  of  the  witness. 

The  evidence  fort  the  defendant  tended  to  show  that 
as  he  and  his  son  were  walking  along  the  plantation 
road  they  met  Jones,  the  deceased ;  that  as  Jones  came 
toward  the  defendant  the  latter  told  him  to  stop,  but 
that  Jones  kept  advancing  and  put  his  hand  in  his 
pocket  and  moved  as  if  to  draw  it  out,  and  that  there- 
upon the  defendant  fired  upon  him. 

The  sister  of  the  defendant  was  introduced  as  a  witness 
and  testified  that  she  was  a  widow  and  that  Brady  Jones 
had  had  illicit  relations  with  her  daughter,  who  was  un- 
married ;  that  the  defendant,  who  was  her  brother,  was 
her  protector,  and  she  had  asked  him  to  keep  Jones 
away  from  her  daughter,  and  that  after  this  request 
the  defendant  seemed  very  much  depressed.  There  was 
also  evidence  introduced  for  the  defendant  tending  to 
show  that  after  the  request  was  made  by  the  sister  of 
the  defendant,  he  seemed  to  be  unable  to  talk  about 
anything  else  except  the  relations  existing  between  his 
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niece  and  the  said  Jones,  and  that  he  seemed  to  be 
brooding  over  it  all  the  time.  There  was  also  evidence 
intpodueed  for  the  defendant  that  the  deceased  had 
made  threats  against  ithe  defendant.  Upon  the  intro- 
duction of  one  Huguley  as  a  witness,  he  was  asked  the 
following  question :  "Did  you  have  a  conversation  ^ith 
defendant  about  the  deceased  several  moniths  ago?"  Upon 
the  witness  answering  that  he  did,  he  was  then  asked  by 
(the  defendant  to  state  the  conversation.  The  witness 
answered :  "Defendant  said  that  Brady  Jones  had  it  in 
for  him,  and  if  he,  the  said  Brady  Jones,  could  get  de- 
fendant out  of  the  way,  he  could  do  Sister  Sallie  as 
he  pleased."  The  State  moved  to  exclude  this  answer 
upon  the  ground  that  it  was  irrelevant,  incompetent  and 
immaterial.  The  court  overruled  the  motion,  and  the 
State  duly  excepted. 

During  the  examination  of  the  defendant  as  a  witness 
in  his  own  l>ehalf,  he  was  asked  the  following  question: 
"If  the  deceased  was  not  in  the  habit  of  carrying  a  pis- 
tol?" The  State  objected  to  this  question  upon  the 
ground  that  it  was  illegal,  irrelevant  and  incompetent 
The  court  overruled  the  objection.  The  defendant  then 
answered:  "Yes;  I  saw  him  wifth  one  on  several  occa- 
sions since  February,  1901,  sticking  out  of  his  pocket.'^ 
The  State  moved  to"  exclude  the  answer  of  the  witness 
upon  the  ground  that  it  was  illegal,  irrelevant  and  in- 
competent, and  because  the  deceased  had  a  right  to  carry 
a  pistol  not  concealed.  This  motion  was  sustained  by  die 
court,  and  the  evidence  was  excluded,  and  to  this  ruling 
the  defendant  duly  excepted. 

The  defendant  requested  the  court  to  give  to  the  jury 
ithe  following  written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked: 
(b.)  *'If  the  defendant  was  free  from  fault  in  bringing 
on  the  difficulty,  and  the  deceased  advanced  toward  him 
at  the  same  time  drawing  his  hand  from  his  pKvcket  in 
such  a  manner  as  to  indicate  to  a  reasonable  mind  that 
his  purpose  was  to  draw  his  pistol  and  fire  ui)on  the  de- 
fendant, and  if  the  accused  was  in  such  close  proximity 
to  the  deceased  as  to  render  it  hazardous  to  attempt 
flight,  then  the  law  w^ould  not  require  the  defendant  to 
endanger  his  safety  by  attempting  flight."  (c.)  "A  rea- 
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sonable  doubt,  gentlemen,  is  a  doubt  for  which  a  reason 
can  be  given."     (d.)  "If  the  jury  believe  from  the  evi- 
dence that  defendant  committed  the  act  under  circum- 
stances which  would  be  criminal  or  unlawful  if  he  was 
sane,  the  verdict  should  be  not  guilty,  if  the  killing  was 
an  offspring  or  product  of  mental  disease  in  the  defend- 
ant."    (e.)  "If  the  defendant  did  not  provoke  or  bring 
on  ithe  difficulty,  and  the  deceased  advanced  upon  him, 
drawing  his  hand  from  hi«5  pocket  in  such  a  manner  ae 
to  indicate  to  a  reasonable  mind  that  his  purpose  was  to 
draw  and  fire,  the  defendant  was  authorized  to  antici- 
pate him  and   fire   first."     (f.)     "If   from   previous 
threats  made  by  the  deceased  and  communicated  to  de- 
fendant and  from  deceased  carrying:  a  gun,  the  defend- 
ant was  reasonably  led  to  believe  that  on  first  meeting 
one  of  them  would  be  killed,  and  if  at  the  time  of  the 
meeting  when  deceased  was  shot,  the  deceased  advanced 
upon  the  defendant,  and  placed  his  hand  in  his  pocket 
in  such  a  manner  as  to  indicate  to  a  reasonable* mind 
that  his  purpose  was  to  draw  a  pistol  and  fiTe,  then  the 
defendant  would  be  authorized  to  fire  upon  the  deceased 
first,  if  his  danger  would  have  been  increased  by  re- 
treat." (g.)  "If  the  defendant  wa<s  not  at  fault  in  bring- 
ing on  the  difficulty,  and  if  the  defendant  from  previous 
acts  and  threats  of  the  deceased  was  reasonably  led  to 
believe  that  on  first  meeting  the  deceased  would  attempt 
to  kill  him,  and  if  at  the  time  of  the  fatal  meeting,  the 
deceased  advanced  upon  the  defendant  and  placed  his 
hand  in  his  pocket  and  attempted  to  draw  it  in  such 
a  manner  as  to  indicate  to  a  reasonable  mind  that  his 
purpose  was  to  draw  a  pistol  and  fire,  and  if  he  was  in 
such  proximity  to  the  deceased  as  that  retreat  would 
have  increased  his  danger,  then  the  defendant  would 
have  been  authorized  under  the  law  to  anticipate  him 
and  fire  first."  (h.)  "Even  if  ithe  jury  should  believe  from 
the  evidence  that  the  defendant  at  the  time  of  the  al- 
leged killing  of  Brady  Jones  had  the  capacity  to  distin- 
guish between  right  and  wrong,  yet  if  the  jury  should 
believe  from  the  evidence  that  defendant  was  moved  to 
action   by  an  insane  impulse  controlling  his  will  or 
judgment,  then  he  is  not  guilty  of  the  offense  charged." 
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Barnes  &  Duke^  for  appellant-^The  judgment  entry 
shows  that  a  motion  was  made  to  quash  the  venire,  and 
the  motion  was  denied,  and  it  is  not  shown  that  at 
this  time  the  defendant  was  present  in  court.  It  is 
the  undoubted  right  of  the  accused  to  be  present 
in  aJI  stages  of  the  prosecution  in  which  any  action  is 
to  be  taken,  in  reference  to  which  he  has  the  right  to  be 
heard  by  himself  or  counsel. — Ew  parte  Bryan,  44  Ala. 
402 ;  Sylvester  v.  State,  71  Ala.  17. 

Under  the  defendant's  plea  of  insanity,  it  was  compe- 
tent for  him  to  prove  that  the  defendant  was  brooding 
in  mind  over  a  condition  of  affairs  at  his  sister's  ( Mrs. 
Taylor's)  house,  real  or  imaginary,  to  such  an  extent 
that  his  mind  had  become  impaired  and  deranged.  It 
was  competent  to  make  this  proof  by  showing  his  acts 
and  conversations  at  and  prior  to  the  time  of  the  kill- 
ing.— McLea/n  v.  State,  16  Ala.  672 ;  State  v.  Brinyea,  5 
Ala.  241 ;  Norris  v.  State,  16  Ala.  776 ;  Law^son's  Insanity 
as  a  Defense  to  Crime,  797. 

In  one  aspect  of  the  case  the  defendant  set  up  self- 
defense,  and  there  w^as  some  evidence,  abundanit  evi- 
dence, we  might  say,  in  support  of  his  plea  of  self- 
defense.  Then  it  was  competent  for  the  defendant  to 
show  by  proper  evidence  that  the  deceased  was  in  the 
habit  of  carrving  a  pistol.. — Naugh^r's  Case,i  116  Ala. 
463;  Wiley's  Case,  99  Ala.  146. 

€has.  G.  Brown,  Attorney-General,  for  the  State. 
The  court  properly  quashed  the  venire  on  motion  of  so- 
licitor.—TFi/tms  V.  State,  112  Ala.  55. 

It  is  manifest  that  the  court  did  not  err  in  sustain- 
ing the  objection  to  conversation  defendant  had  with 
one  Huguley.  It  had  no  connection  w4th  any  circum- 
stances brought  out  by  the  State  and  had  not  the  remot- 
est bearing  on  the  question  of  insanity.  It  was  not  intro- 
duced for  that  purpose.  It  clearly  w^as  alloi^dng  defend- 
ant to  make  testimony  for  himself. — Nauffher  v.  State, 
116  Ala.  463;  Wiley  v.  State,  99  Ala.  146. 

The  charges  requested  by  the  State  were  properly 
given. — Evans  t\  State,  109  Ala.  13 ;  Compton  v.  State, 
110  Ala.  7;  Bell  v.  State,  115  Ala.  25;  Linneha/n  v. 
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mate,  116  Ala.  454;  Stohall  v.  State,  116  Ala.  ^55;  Miller 
V.  State,  107  Ala.  40. 

TYSON,  J. — The  recitals  in  the  minute  entry  suffi- 
cienitly  show  the  pi'esence  of  the  defendant  when  the 
several  motions  to  quash  the  several  venires  were  ruled 
upon  by  the  court.  No  exception  is  shown  to  have  been 
reserved  by  defendant  to  the  action  of  the  court  in 
quashing  the  venires  on  motion  of  the  solicitor.  As 
sustaining  the  correctness  of  ithe  ruling  of  the  court  in 
this  respect,  see  Wilkins  v.  The  State,  112  Ala.  55. 

In  respect  to  the  refu-sal  of  the  court  to  quash  the 
venire  on  defendant's  motion,  only  those  grounds  of  the 
motion  are  insisted  upon  w^hich  go  «to  the  right  of  the 
court  to  discaird  the  name  of  one  W.  D.-  Graves,  who 
was  drawn  as  a  special  juror  and  to  order  another  to 
be  forthwith  summoned  to  supply  his  place.  It  was 
made  to  appear  to  the  trial  court,  as  shown  by  the  rec- 
ord, that  the  name'  of  W.  D.  Graves  ^^'as  drawn  from 
the  box  as  a  special  jutor  and  that  in  the  list  of  jurors 
delivered  to  defendant,  the  name  was  written  "W.  D. 
Qarves."  For  the  correction  of  this  mistake  the  court 
had  ample  authority  under  the  provision®  of  section 
5007  of  the  Code,  wliich  it  followed. 

The  other  grounds  of  the  motion,  except  the  eighth, 
were  not  supported  by  the  evidence,  and,  therefore, 
there  was  no  error  in  overruling  them.  While  the 
faots  alleged  in  the  eighth  ground  were  proven,  it  can 
avail  the  defendant  nothing,  since  there  is  no  require- 
ment that  the  list  of  jurors  served  on  defendant  shall 
designate  the  names  of  those  jurors  specially  drawn 
and  those  draw^n  and  summoned  for  the  third  week  of 
the  court,  the  names  of  all  being  upon  the  list  served 
upon  him.— <:ode,  §§  5004,  5273. 

The  record  does  not  contain  a  copy  of  the  drawing 
made  by  witness  Adams,  which  was  before  the  court, 
showing  the  relative  location  and  distances  of  the  places 
named  by  him.  Nor  does  the  evidence  in  the  record 
disclose  aflftrmatively  that  Jones,  upon  leaving  his 
home,  did  not  go  into  the  plantation  road  and  thence 
along  it  to  the  point  where  his  body  was  found.  We 
cannot,    therefore,  know,    as    insisted    by    appellant's 
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counsel,  that  he  came  to  the  place  where  he  was  killed 
by  a  different  route  and  from  an  opposite  direction. 
Since  error  must  be  affirmatively  shown  to  overcome 
the  presumption  which  must  be  indulged  in  favor  of 
the  correctness  of  the  rulings  of  the  trial  court,  and 
ae  the  question  to  which  an  objection  was  interposed 
was  doubtless  propounded  by  the  solicitor  for  the  pur- 
pose of  showing  that  the  defendant  saw  Jones,  the  de- 
ceased, ais  he  went  along  the  plantation  road  from  hia 
own  house,  and  pursued  him,  it  was  entirely  competent 
and  relevant. 

Two  defenses  were  relied  upon  by  defendant — one, 
self-defense,  and  the  other  inisanity.  There  was  testi- 
mony offered  by  the  defendant  tending  to  show,  the 
weight  of  which  was  for  the  jury,  that  he  had  been  pre- 
viously to  and  wa-s  at  the  time  oif  the  killing  of  the  de- 
ceased, afflicited  with  a  mental  disease  produced  solely 
by  the  information  imparted  to  him  of  a  supposed  il- 
licit relation  beftween  his  niece  and  the  deceased.  When 
insanity  is  pleaded,  the  subsequent  a«  well  as.  previous 
acts  and  declarations  of  the  defendant  are  admissible 
in  evidence  to  show  his  true  mental  condition  at  the 
moment  of  the  homicide. — McLean  v.  The  Staie,  16 
Ala.  672;  1  Mayfield's  Dig.,  460,  §  48. 

The  de<*laratione  of  defendant  to  witness  Huguley 
should  not  have  been  excluded. 

In  view  of  the  testimony  tending  to  establish  rthe  de- 
fense of  self-defense,  the  court  committed  an  error  in 
excluding  the  statement  of  defendant  as  a  witnees  that 
deceased  was  in  the  habit  of  carrying  a  pistol. — Wiley 
V.  The  State,  99  Ala.  146;  Xaugher  v.  The  State,  116 
Ala.  463.  , 

Written  charges  b,  f,  and  g,  refused  to  defendant, 
were  bad.  They  assumed  as  matter  of  law  that  the  facts 
postulated  created  imminent  peril  ito  life  or  limb,  thus 
invading  the  province  of  the  jury  whose  duty  it  was  to 
determine  whether  the  defendant  was  in  imminent  per- 
il, actual  or  apparent. — Gil  more  v.  The  State,  126  Ala. 
21. 

Charge  c  was  condemned  in  Avery  v.  The  State,  124 
Ala.  20. 
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Charge  d  was  properly  refused  upon  the  authority 
of  Maxwell  v.  The  State,  89  Ala.  150. 

Charge  e  is  so  obviously  defective  no  comment  is 
necessary. 

Charge  h  is  in  conflict  with  the  principle  often  de- 
clared by  this  court,  that  emotional  insanity  as  a  de- 
fense "finds  no  justification  or  support  in  our  jurispru- 
dence."— Walker  v.  The  State,  91  Ala.  76;  Parsons  v. 
The  State,  81  Ala.  577;  Bosicell  v.  The  State,  63  Ala. 
307. 

For  the  errore  pointed  out  the  judgment  must  be  re- 
versed and  the  cause  remanded. 


Thomas  v.  The  State. 

In4ictment  for  Murder. 

1.  Organization  of  jury;  challenge  of  juror, — The     grand     jury 

which  preferred  an  indictment  against  the  defendant  also 
preferred  indictments  against  several  other  parties  charged 
with  the  same  offense  with  which  the  defendant  was  charged. 
The  several  indictments  against  the  other  parties  wei« 
pending  in  the  court  and  said  other  persons  were  in 
custody  awaiting  trial  under  said  indictment.  In  select- 
ing the  jury  for  the  trial  of  the  defendant,  two  of  the 
jurors,  upon  being  examined  on  their  voir  dire,  testified 
that  they  were  second  cousins  to  two  of  the  other  persons 
who  were  indicted  for  the  same  offense  as  was  the  defend- 
ant. Held:  That  such  relationship  was  a  ground  for  chal- 
lenge for  cause  of  said  jurors,  and  the  court  did  not  err 
in  permitting  the  State  to  challenge  said  jurors  for  cause. 

2.  Charge  as   to   reasonable  doubt. — On  the   trial   of  a  criminal 

case,  a  charge  which  instructs  the  jury  that  if  they  "have 
a  reasonable  doubt  as  to  the  conclusions  of  the  proof  of 
any  single  fact,  which  it  is  necessary  for  the  State  to  prove, 
tbey  must  acquit  the  defendant,"  is  confusing  and  calculated 
to  mislead  the  jury,  and  for  these  reasons  is  properly  refused. 

3.  Charge  to  the  jury;  must  be  complete  in  itself, — A  charge  re; 

quested  to  be  given  to  the  jury  must  be  complete  in  itself; 
and  a  charge  which  instructs  the  jury  that  "a  reasonable 
*     *     *     is  a  doubt  which  naturally  arises  in  the  mind  in 
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considering  the  evidence/'  is  properly  refused  because  it  is 
incomplete. 

4.  Charge  of  court  to  /wry.— ^In  the  trial  of  a  criminal  case,  a 

charge  which  instructs  the  Jury  that  "the  proof  of  suspicious 
facts  against  the  accused,  does  not  even  require  him  to  re- 
but it,  and  the  Jury  can  not  convict  on  suspicious  facts 
merely/'  is  erroneous  and  properly  refused,  in  that  it  as- 
sumes the  proof  of  suspicious  facts  and  at  the  same  time 
ignores  other  evidence  in  the  case. 

5.  Evidence;   admissibility   of   declarations   and   conduct   of   con- 

spirators.— ^When  the  evidence  introduced  in  a  criminal  case 
is  such  as  would  Justify  the  Jury  in  reasonably  inferring 
tae  existence  of  a  conspiracy  between  the  defendant  and 
other  persons  to  commit  the  crime  with  which  the  defend- 
ant is  charged,  the  acts,  declarations  and  conduct  of  the 
other  conspirators,  in  promotion  of  the  purpose  of  the  con- 
spiracy, or  in  furtherance  of  the  common  design  to  commit 
the  crime,  are  competent  and  admissible  as  evidence  against 
the  defendant 

Appeal  from  the  Circuit  Court  of  Elmore. 

Tried  before  ithe  Ho^.  N.  D.  Denson. 

The  appellant,  John  Thomas,  was  jointly  indicted 
with  Tom  Murphy  for  the  murder  of  Robert  White  by 
hanging  him  by  the  neck  with  a  rope,  was  convicted 
of  muMer  in  the  second  degree,  and  sentenced  to  the 
penitentiary  for  ten  years.  The  indictment  was  pre- 
ferred ajt  a  special  term  of  the  circuit  court.  At  this 
term,  thirteen  other  persons  were  convicted  for  the 
murder  of  said  Robert  White.  The  facts  relating  to 
the  organization  of  the  jury  are  sufficiently  stated  in  the 
opinion. 

There  was  evidence  introduced  by  the  State  tending 
to  show  that  a  conspiracy  existed  between  the  defend- 
ant and  several  other  persons  for  the  capture  and  lynch- 
ing of  said  Robert  White.  After  the  introduction  of  such 
evidence,  the  State  asked  several  different  witnesses  to 
tell  what  was  said  and  done  by  the  defendant  and  the 
others  after  the  capture  of  said  WTiite  and  before  he 
w^is  hung.  The  defendant  separately  objected  to  each 
of  these  questions,  upon  the  ground  ithat  such  evidence 
was  incompetent,  illegal  and  immaterial.  The  court 
overruled  each  of  the  objecftions,  and  the  defendant  sep- 
arately excepted. 
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Upon  the  introduction  of  all  the  evidence,  the  de- 
fendant requested  the  court  to  give  to  the  jury 
the  following  written  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of  them  as 
a^ked:  (19.)  "If  the  jury  have  a  reasonable  doubt 
as  to  the  conclusions  of  the  proof  on  any  single  fact, 
which  it  is  necessary  for  the  State  to  prove,  they  must 
acquit  the  defendant."  (16.)  "A  reasonable  ♦  ♦  ♦ 
IB  a  doubt  which  naturally  arises  in  the  mind  in  consid- 
ering the  evidence."  (18.)  "The  proof  of  suspicious 
facts  against  the  accused  does  not  even  require  him  to 
rebut  it,  and  the  jury  can  not  convict  on  suspicious 
facts  merely." 

W.  M.  Lackey,  for  appellant. — The  relationship  of 
the  jurors  and  the  other  persons  who  were  indicted  for 
the  same  oflfense  with  the  defendant  did  not  constitute 
a  ground  of  challenge  for  cause. — Jones  v.  Dreiory,  72 
Ala.  311 ;  Yneistra  v.  Tarleton,  67  Ala.  129 ;  Carlisle  v. 
Ooodtvin,  68  Ala.  137. 

The  court  erred  in  refusing  the  charges  requested  by 
the  defendant.-— W/wir^Ofi;  v.  State ^  73  Ala.  366 ;  Tatum 
V.  State,  63  Ala.  147. 

Chas.  G.  Brown,  Attorney-General,  and  S.  L.  Brew- 
ER,  for  the  State. — The  relationship  of  the  jurors  to 
other  persons  indicted  for  the  same  offense  with  which 
tbe  defendant  was  charged  constituted  a  ground  for 
challenge.  That  such  jurors  were  related  by  affinity 
within  the  fifth  degree  can  not  be  quesftioned. — Dcmzey  v. 
State,  126  Ala.  15;  28  So.  Rep.  697;  Kirhif  v.  State,  89 
Ala.  63. 

The  answer  to  the  i)osition,  or  contention,  of  ithe  ap- 
pellant is  that  the  enumerated  grounds  of  challenge  for 
cause  are  not  exclusive  of  all  others,  and  if  it  can  be 
made  to  appear  that  the  juror  was  not  a  fit  person  ito 
serve  as  a  juror  in  the  case,  the  court  had  the  unques- 
tionable right  in  the  interest  and  furtherance  of  jus- 
tice, ex  mero  motu,  to  stand  the  juror  aside,  or  to  allow 
the  State  to  challenge  him  for  cause. — State  v.  Mar- 
shall, 8  Ala.  302 ;  WilUamsori  v.  Mayer  Bros.,  117  Ala. 
253;  Griffin  v.  State,  90  Ala.  596;  Smith's  Case,  55  Ala. 
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1;  Dothurd  v.  Denton^  72  Ala.  541;  Sutton  v.  Fox,  55 
Wis.  531;  s.  c.  42  Am.  Rep.  744. 

In  mo»t  if  not  all  the  caees  cited  above  the  challenge 
was  also  allowed  for  cause  not  enumerated  by  the  stat- 
ute; and  there  are  other  cases  where  challenge  is  al- 
lowed for  cause  not  enumerated. — Carres  Case,  104  Ala. 
4;  /6.  104  Ala.  43;  Wwkard's  Ca.sc,  109  Ala.  45. 

The  court  did  not  err  in  admitting  in  evidence  the 
declarations  of  co-conspiraitors  at  the  time  the  deceased 
was  caught  and  before  he  was  hung.  The  record  shows 
that  at  the  time  the  evidence  was  admitted  there  was 
evidence  that  a  conspiracy  existed  and  that  the  defend- 
ant was  one  of  the  conspirators  and  as  the  declarations 
were  in  furtherance  of  the  common  purpose  the  evi- 
dence was  admissible  for  that  reason. — Ahtou's  Case, 
109  Ala.  51;  Bridge's  Case,  110  Ala.  15;  Hunter's  Case, 
112  Ala.  77;  Johnson- s  Case,  87  Ala.  39;  ^Vood'S  Case, 
128  Ala.  271 ;  29  So.  Rep.  557. 

Charges  reijuested  by  the  defendant  were  properly 
refused. — Yarhrouijh  i\  State,  115  Ala.  92;  Webb  v. 
State,  106  Ala.  53*;  Barnes  i\  State,  111  Ala.  56;  Bones 
17.  State,  117  Ala.  138;  arifpth\s  Case,  90  Ala.  583; 
Lowe's  Case,  88  Ala.  8. 

DOWDELL,  J.— The  defendant  and  one  Tom  Mur- 
phy were  jointly  indicted  at  a  special  term  of  the  cir- 
cuit court  of  Elmore  county  for  the  murder  of  Robert 
White  alias  Robin  White,  by  hanging  him  by  the  neck 
with  a  rope.  The  defendant  Murphy  was  not  arrested, 
and  on  moticm  of  the  solicitor  a  severance  was  ordered 
by  the  court,  and  the  defendant  Thomas  was  tried 
alone.  The  bill  of  exceptions  recites  as  follows :  "There- 
uxK)n,  it  was,  before  the  examination  of  any  of  the 
jurors  on  their  voir  dire,  conceded  by  the  defendant 
that  the  following  named  persons,  to-wit,  Lem  Strength, 
John  Strength,  Will  Still,  Martin  Fuller,  Dave  Par- 
ker, Jim  Pugh,  Ben  Martin,  Jr.,  Timi  Duncan,  and  Tom 
Dorrough  were  indicted  at  this  special  term  of  the  court 
for  the  murder  of  Robert  White  aJias  Robin  White  at 
the  same  time  and  place  that  the  defendant  Thomas  is 
indiited  for,  and  that  said  parties  are  not  indicted  in 
the  same  indictment  with  defendant,  but  under  differ- 
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ent  indictments,  and  that  said  indictments  are  pend- 
ing in  the  court,  and  that  Ben  Martin,  Jr.,  and  Will 
Still  are  in  custody  awaiting  itrial  at  this  time  of  this 
term  on  said  indictments  against  them."  In  ^jelecting 
the  jury  for  the  trial,  the  name  of  W.  F.  Adkins  was 
drawn  as  a  juror,  and  upon  examination  on  his  voir 
dire,  it  was  shown  that  he  was  a  second  cousin  to  the 
wife  of  Ben  Mantin,  Jr.,  who  was  then  in  custody, 
awaiting  trial  under  an  indictment  for  the  same  of- 
fense. Against  the  objection  of  the  defendant,  the  court 
allowed  the  State  to  challenge  said  juror  for  cause,  to 
which  ruling  the  defendant  excepted.  Likewise  the 
name  of  W.  Britt  wa®  drawn  as  a  juror,  who,  on  ex- 
amination on  his  coir  dire,  was  shown  to  be  a  second 
cousin  to  Will  Still,  who  was  then  in  custody  awaiting 
trial  under  indictment  on  the  same  charge.  Against 
the  objection  of  the  defendant,  the  court  allowed  the 
State  to  challenge  this  juror  for  cause,  and  to  which 
•ruling  the  defendant  excepted.  It  is  contended  by 
counsel  for  the  appellant  that  the  relationship  here  is 
not  named  in  the  statute,  (Code,  1896,  §  5016),  as  a 
ground  of  challenge  for  cause.  It  is  not  questioned 
but  that  the  di^ree  of  the  kinship  is  within  that  speci- 
fied in  suMivision  4  of  section  5016,  but  it  is  urged 
that  the  relationship  of  the  juror  is  not  with  any  one 
of  the  persons  named  in  the  statute,  and,  therefore,  can 
not  be  a  ground  of  challenge  for  cause;  the  insistence 
being,  that  as  the  staturte  specifies  certain  persons 
whose  relationship  to  the  juror  discjualifies,  and  fur- 
nishes ground  for  challenge,  that  it  must  be  construed 
as  forbidding  as  ground  of  Challenge  for  cause  the  re- 
lationship of  the  juror  to  any  other  person.  If  the 
statute  calls  for  such  a  construction,  then  it  would  fol- 
low, that  in  the  case  of  a  joint  indictment  against  two 
or  more  for  the  same  otfense,  where  a  severance  is  de- 
manded, which  is  a  matter  of  right  (€ode,  §  5275),  the 
defendant  on  trial  alone,  might  have  the  father  or 
brother  of  die  other  person  jointly  indicted  with  him 
and  awaiting  trial,  to  sit  as  a  juror  in  his  case.  It  re- 
quires no  argument  to  demonstrate  that  such  a  juror, 
in  the  very  nature  of  things,  would  not  l)e  exempt  from 
influences,  that  would  render  him  incompetent  to  act 
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as  a  fair  and  impairtial  judge.    Again,  if  the  construc- 
tion asked  for,  be  fthe  proper  one,  the  logic  of  the  reason- 
ing would  confine  the    grounds   of    challenge   of  the 
juror  for  cause,  to  those  mentioned  in  the  statute,  since 
the  reasoning  proceeds  upon  ithe  idea  that  the  specify- 
ing of  certain  things  in  the  statute,  is  the  exclusion  of 
everything  not  mentioned ;  or  as  it  is  put  in  argument, 
the  mention  of  particular  persons,  is  to  the  exclusion 
of  persons  noit  mentioned.      The  decisions  of  this  court 
are  opposed  to  the  views  urged  in  argument  by  counsel 
for  appellant.    In  State  v.  Marshall,  8  Ala.  302,  it  was 
decided,  that  the  enumeration  in  the  statute  of  causes 
for  challenge  was  not  in  exclusion  of  all  others.    The 
purpose  of  the  staitut-e  is  to  secure  a  fair  trial  between 
the  State  and  the  defendant  by  an  honest,  impartial  and 
intelligent  jury.     It  was  never  contemplated  by  the 
lawmakers,  that  the  enumeration  of  causes  for  chal- 
lenge should  operate  to  deny  to  either  the  State  or  the 
defendant  the  very  thing  that  it  was  the  purpose  of  the 
statute  to  secure — a  fair  trial  by  an  honest,  impartial, 
and  intelligent  jur5\    The  principle  laid  down  in  Mar- 
shalVs  cascy  supra^  has  since  been  reasserted  and  ad- 
hered to  in  the  following  cases:    Smith  v.  State,  55  Ala, 
1;  Brazleton  i\  State,  66  Ala.  96;  Griffin  v.  State,  90 
Ala.  596 ;'  Carr  v.  State,  104  Ala.  4 ;  Id.  104  Ala,  43 ;  Wick- 
a/rd  V,  State,  109  Ala.  45.     In  Brazleton\H  case,  supra, 
it  was  said :    "Imxmrtiality,  freedom  from  bias  or  pre- 
judice, capacity  without  fear,  favor  or  affection,  a  true 
deliverance  to  make  betw^een  the  accused  and  the  State, 
the  law  demands  as  a  qualification  of  a  juror;  and  it  is 
as  essential  as  the  impartiality  of  a  judge.     Relation- 
ship within  certain  degrees,  w^hether  of  consanguinity 
or  affinity,  is  an  absolute  disqualification.       It  is  not 
only  such  relationship,  but  temporary  relations  formed 
in  the  course  of  business,  or  in  the  intercourse  of  life, 
which  may  disqualify,  whenever  they    may    import  a 
just  belief  of  a  want  of  impartiality — that  a  juror  can- 
not stand  indifferent,  either  from  interest,  or  from  the 
favor  springing  out  of  the  relation."    In  that  case  the 
juror  was  bail  for  the  defendant,  and  it  was  held  to  be 
good  ground  of  challenge  for  cause.     Our  conclusion 
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is,  that  the  trial  court  in  ithe  case  before  us,  properly 
allowed  the  State  to  challenge  the  jurors  for  cause. 

Charge  No.  19  is  involved  and  far  from  being  clear. 
It  wsis  calculated  to  confuse  and  mislead  the  jury,  and 
for  that  reason  the  court  commitited  no  error  in  refus- 
ing it. 

Charge  16  requested  by  the  defendant  is  incompleiie. 
Where  a  word  or  words  are  omitted  from* a  charge, 
w*hich  render  it  incomplete,  it  is  not  incumbent  on  the 
court  (to  supply  such  omission  in  order  to  give  it  sense 
and  ipeaning.  The  statute  requires  charges  when  re- 
quested in  writing,  to  be  given  or  refused  as  asked. 

Charge  18,  assuming  the  proof  of  suspicious  facts, 
and  at  the  same  time  ignoring  the  other  evidence  in  the 
case,  was  misleading  in  its  tendency,  and  for  this  reason, 
if  no  other  was  bad  and,  therefore,  properly  refused. 

There  w^ere  exceptions  reserved  to  other  charges 
given  and  refused,  but  no  comment  is  necessary,  as  it 
is  conceded  in  argument  by  counsel  for  api)ellant,  that 
there  is  no  merit  in  these  exceptions. 

After  evidence  introduced  from  which  the  jui^  might 
reasonably  infer  the  existence  of  a  conspiracy,  the  dec- 
larations and  conduct  of  a  conspirator  in  furtherance 
of  the  common  purpose  are  adnussible  in  evidence 
against  a  co-conspirator. — Hunter  v.  State^  112  Ala. 
77 ;  Johnso^i  v.  State,  87  Ala.  39 ;  Mc Anally  v.  State,  74 
Ala.  9. 

There  is  no  merit  in  the  exceptions  reserved  to  the 
rulings  of  ithe  court  on  the  evidence. 

We  find  no  error  in  the  record,  and  judgment  must 
be  affirmed. 


Smith  V.  The  State.  IM 
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Indictment  for  Larceny. 


Indictment;  sufficient  averments  of  ownership  of  property. — In 
an  indictment  for  larceny  from  a  storehouse,  where  the  store- 
house and  the  property  alleged  to  have  been  stolen  there- 
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from  belonged  to  a  partnership,  the  ownership  of  said  store- 
house and  the  property  is  sufficiently  laid  in  one  of  the  mem- 
bes  of  the  partnership. 

2.  Larceny;  presumption  arising  from  possession  of  recently  stolen 

property. — The  unexplained  possession  of  property  recently 
stolen,  does  not,  as  matter  of  law,  raise  a  presumption  of 
guilt  of  larceny;  nor  does  unexplained  possession  of  goods 
belonging  to  another  raise  the  presumption  that  a  larceny 
has  been  committed  and  that  the  possessor  is  guilty  thereof. 

3.  Larceny;  corpus  delicti;  a4.missiWty  of  evidence. — On  a  trial 

under  an  indictment  for  larceny,  until  the  State  has,  by 
positive  or  circumstantial  evidence,  shown  a  primxi  fade  lar- 
ceny of  the  property  described  in  the  indictment — introduced 
evidence  tending  to  establish  the  corpus  delicti — which  is  a 
question  for  tne  determination  of  the  court,  evidence  of  the 
possession  by  the  defendant  of  the  goods  alleged  to  have 
been  stolen   is  Inadmissible. 

4.  Same;  same;  same, — On  a  trial  under  an  indictment  for  lar- 

ceny, if  the  evidence  introduced  affords  inference  of  the  lar- 
ceny of  the  goods  alleged  to  have  been  stolen,  the  question 
of  its  sufficiency  is  for  the  determination  of  the  jury,  and 
it  is  for  the  Jury  to  determine  whether  the  corpus  delicti  has 
been  proven;  and  in  such  a  case  evidence  of  possession  by 
the  defendant  of  goods  of  the  same  kind  as  those  charged  to 
have  been  stolen  is  competent  and  admissible. 

5.  Larceny;   admissibility  of  evidence. — On   a   trial   under  an  in- 

dictment for  larceny  from  a  storehouse,  where  the  evidence 
tends  to  show  that  a  porter  who  was  employed  at  the  store 
from  which  the  goods  were  alleged  to  have  been  stolen  was 
suspected  as  the  accomplice  of  the  defendant  in  the  com- 
mission of  the  larceny,  and  there  was  evidence  snowing  that 
such  porter  had  access  to  the  basement  of  the  store  in 
which  the  goods  alleged  to  have  been  stolen  were  kept,  that 
this  basement  opened  upon  an  alley-way  and  adjoined  an- 
other store,  it  is  competent  for  the  State  to  prove  that  the 
defendant  was  a  porter  in  the  adjoining  store  and  had  in  his 
possession  a  key  to  its  basement,  which  also  opened  on  said 
alley-way;  the  tendency  of  such  evidence  being  to  show  the 
defendant's  opportunity  of  aiding  said  porter  in  committing 
the  larceny  or  for  the  purpose  of  showing  that  he  had  an 
opportunity    of    receiving    the    said    goods    from    the    porter. 

6.  Charge  to  the  jury;  reasonable  doubt. — In  a  criminal  case,  a 

charge  which  instructs  the  jury  that  "unless  the  evidence  is 
such  as  to  exclude  to  a  moral  certainty  every  hypothesis  but 
that  of  the  guilt  of  the  defendant  of  the  offense  charged  in 
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the  indictment,  you  should  acquit  him/'  is  erroneous  and 
properly  refused,  in  that  it  omits  the  word  "reasonable"  as 
qualifying  "hypothesis." 

Appeal  from  the  Circuit  Court  of  Lauderdale. 

Tried  before  the  Hon.  E.  B.  Almon. 

The  appellant  was  indicted,  tried  and  convicted  for 
larceny  from  a  storehouse,  and  sentenced  to  the  peni- 
tentiary for  two  years. 

The  indictment  under  which  the  defendant  was  tried 
and  convicted  charged  larc^eny  from  the  storehouse  al- 
leged ito  be  the  property  of  B.  B.  Garner,  and  further 
charged  that  the  meat  and  lard  stolen  from  said  store- 
house were  the  property  of  said  B.  B.  Garner. 

On  the  trial  of  the  cause  B.  B.  Garner,  ae  a  witness, 
testified  that  he  was  a  member  of  the  fimi  of  Garner  & 
Embry,  who  conducted  a  wholesale  grocery  business  in 
fthe  city  of  Florence;  that  prior  to  the  arrest  of  the  de- 
fendant on  a  waiTant  issued  by  a  justice  of  the  peace, 
they  had  missed  lard  and  meat  from  their  store- 
house in  considerable  quantities.  The  witness  further 
testified  that  ithe  storehouse  occupied  by  Garner  &  Em- 
bry had  a  basement  where  some  of  the  goods  were  stored ; 
that  among  the  employes  of  the  store  was  one  Andrew 
Thompson,  who  was  employed  as  a  driver  of  one  of  the 
drays,  and  sometimes  acted  as  a  porter ;  that  said  Thomp- 
son had  access  to  the  basement  and  sometimes  went  into 
the  basement  alone ;  that  he  could  have  oj^ened  the  rear 
door  or  window  of  the  basement,  which  opened  on  the 
alley- wuy  used  for  delivering  goods,  and  in  this  way  have 
disposed  of  the  goods  which  had  been  stolen;  that  said 
Thompson  was  suspected  of  using  the  basement  and 
door  or  window  thereto  in  stealing  the  goods,  which 
could  be  done  by  handing  the  goods  to  some  one  sta- 
tioned outside  the  door  into  the  alley  way;  that  the 
defend^ant  worked  as  a  porter  in  the  store  of  Sullivan 
&  Hart  Dry  Goods  Company,  which  immediately  joined 
the  store  of  Garner  &  Embry ;  that  the  store  where  the 
defendant  worked  had  a  basement  and  was  situated  sim- 
ilarly to  the  store  of  Garner  &  Embry,  and  that  the  de- 
fendknft  carried  the  key  to  said  basement.  To  the  part 
of  this   witness'    testimony   which  related  to  the  base- 
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ment  and  the  facilities  thait  were  supposed  to  be  offered 
for    robbing    the   store,    the    defendant  objected,  and 
moved  to  exclude  the  same  from  the  jury,  unless  it  should 
be  shown  that  the  basement  to  the  Sullivan  &  Hart 
dry  goods  store  was  in  fact  used  for  that  purpose.    In 
connection  with  this  witness'  testimonv  there  was  of- 
fered in  evidence  several  pieces  of  meait  and  a  bucket 
of  lard  which  w^ere  shown  to  have  been  taken  from  the 
house  of  the  defendant     The  witness  Gamer  testified 
that  the  meat  stolen  from  the  storehouse  of  Gamer  & 
Embry  was  of  the  same  kind  as  that  exhibited  in  m- 
dence,  and  the  lard  was  in  buckets  similar  to  the  one 
introduced  in  evidence;  that  he  could  not  say  positively 
that  the  goods  introduced  in  evidence  as  those  taken  from 
ithe  house  of  the  defendant  were    the  identical   goods 
stolen,  but  that  they  were  of  the  class  of  goods  which 
Garner  &  Embry  dealt  in  and  were  of  the  same  kind  as 
the  goods  stolen. 

This  witness  further  testified  that  the  store  occupied 
by  Gamer  &  Embrj^  did  noft  belong  to  Garner  &  Embry; 
that  the  stock  of  goods  belonged  to  said  Garner  &  Em- 
bry, and  that  he  was  a  member  of  said  fli-m ;  and  that 
he  and  said  John  Embry,  the  other  member  of  the  said 
firm,  owned  the  goods  alleged  to  have  been  stolen  and 
owned  the  stock  of  goods  in  said  store.  The 
defendant  moved  the  court  to  exclude  the  evi- 
dence of  this  witness  and  quash  the  indictment 
upon  the  ground  that  there  was  a  variance  be- 
betw^een  the  indictment  and  the  proof  as  to  the  owner- 
ship of  the  goods  alleged  to  have  been  stolen,  and  be^ 
tween  the  indictment  and  the  proof  as  to  ithe  owner- 
ship of  the  stock  from  which  said  goods  were  alleged  to 
have  been  stolen.  The  couiit  overruled  the  motion,  and 
the  defendant  duly  excepted. 

There  was  other  evidence  introduced  to  show  that  th( 
goods  introduced  in  e^adence  and  which  were  shown  tc 
the  witness  Garner,  were  taken  from  the  house  of  th( 
defendant  while  his  house  was  being  searched  under  ihi 
authority  of  a  search  warrant.  The  officer  w^ho  tool 
the  goods  from  the  defendant's  house  testified  that  th( 
defendant  claimed  to  have  purchased  said  goods  fron 
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one  Jim  Pruett,  who  conducted  a^  retail  grocery  store 
in  Florence;  that  while  in  the  officer's  presence  the  de- 
fendant asked  Pruitt  if  he  did  not  get  said  goods  from 
him  and  Pruitt  testified  that  he  did  sell  such  goods  ito 
the  defendant. 

Upon  the  examination  of  Pruitt  as  a  witness,  he  tes- 
tified that  (the  goods  sold  by  him  to  the  defendant  were 
not  of  the  same  character  as  those  introduced  in  evi- 
dence. 

The  defendant  introduced  several  witnesses  who  tes- 
tified to  his  good  character  in  the  community  where  he 
lived  for  honesty.  The  defendant  moved  the  court  to 
exclude  from  the  jury  all  the  evidence  introduced  by  the 
State  having  reference  to  his  possession  of  the 
goods,  or  to  any  explanation  of  the  possession 
of  the  goods  by  the  defendant,  upon  the  ground  (that  no 
competent  evidence  had  been  introduced  to  show  that 
the  goods  which  the  defendant  was  charged  with  hav- 
ing stolen  were  in  fact  stolen,  or  that  they  had  been 
recently  stolen,  and  that,  therefore,  until  there  was 
proof  of  the  corpus  delicti,  no  explanation  could  be  re- 
quired of  the  defendant  as  to  his  possession.  The  court 
overruled  this  motion,  and  the  defendant  duly  excepted. 

The  defendant  requested  the  court  to  give  to  the  jury 
the  following  written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked: 
(1.)  "If  the  jury  believe  the  evidence,  they  must  find 
the  defendant  not  guilty."  (2.)  "Unless  the  evidence 
is  such  as  to  exclude  to  a  moral  certainty  every  hypothe- 
sis buit  that  of  the  guilt  of.  the  defendant  of  the  offense 
charged  in  the  indictment,  you  should  acquit  him." 

There  was  an  application  for  a  new  trial,  which  was 
overruled,  to  which  ruling  the  defendant  duly  excepted. 

Paul  Hodges,  for  appellant. 

Chas.  G.  Brown,  Attorney-General,  for  the  State. 

TYSON,  J. — The  ownership  of  the  property  is  suffi- 
ciently laid  in  Gamer,  one  of  the  members  of  the  part- 
nership.—€ode,  §  4909;  White  v.  The  State.  72  Ala. 
195;  Broton  v.  The  State,  79  Ala.  51. 
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It  must  now  be  regarded  as  settled  in  this  State  that 
the  unexplained  possession  of  property  recently  stolen 
does  not  as  matter  of  law  raise  a  presumption  of  guilt 
from  the  circumstance.  Nor  does  the  unexplained  pos- 
session by  one  person  of  goods  belonging  to  another  raise 
the  presumption  tliat  a  larceny  has  been  committed  and 
that  the  possessor  is  a  thief.  Additional  evidence  is  neces- 
sary to  establish  a  corpus  delicti.  Unless  the  jury 
are  satisfied  beyond  a  reasonable  doubt,  that  the  offense 
has  been  commiitted,  the  unexplained  recent  possession 
of  goods  will  not  justify  the  conclusion  that  the  person 
in  whose  possession  they  are  found  is  the  thief. — Orr 
v.  The  State,  107  Ala.  35;  Ttmnas  v.  The  Staie,  109  Ala. 
25.  "Proof  of  a  charge,  in  criminal  causes,  involves  the 
proof  of  two  distinct  propositions:  first,  thart;  the  act 
itself  was  done ;  and,  secondly,  that  it  was  done  by  the 
person  charged  and  by  none  other — in  other  words,  proof 
of  the  cor  pits  delicti  and  of  the  identity  of  the  pris- 
oner."'— Winsloic  i\  The  State,  76  Ala.  47.  It  is  undoubt- 
edly true  that  both  of  these  essential  propositions  are 
generally  for  the  determination  of  the  jury  and  both 
must  be  proved  beyond  a  reasonable  doubt.  But  where 
there  is  no  proof  of  the  corpus  delicti — no  teertimony 
tending  in  the  i^motest  degree  to  pix)ve  that  the  property 
charged  to  have  been  stolen,  was  in  faot  stolen — ^no  lar- 
ceny shown  to  have  been  committed,  then  there  can  be  no 
conviction  of  tJie  prisoner,  should  the  goods  described  in 
the  indictment  charged  to  have  been  stolen  be  found  in  his 
possession,  though  no  explanation  as  to  how  he  came 
by  them  be  given  by  him,  or  if  given,  is  entirely  unsat- 
isfactory. In  such  case,  the  endence  is  not  prim-a  facie 
sufficient  fto  establish  the  corpus  delicti  and  the  court 
should  not  allow  the  introduction  of  evidence  of  pos- 
session by  the  prisoner  of  the  goods  charged  in  the  in- 
dictment to  have  been  stolen.  In  other  words,  until  the 
State  has  by  positive  or  circumstantial  evidence  shown 
a  prima  fade  larceny  of  the  goods,  which  is  for  the  de- 
termination of  the  court,  solely  for  the  purpose  of  de- 
termining the  admissibility  of  e\idence  tending  to  con- 
nect the  prisoner  with  the  commission  of  the  offense, 
the  prosecution  is  not  entitled  to  introduce  evidence  of 
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possession  by  defendant  of  the  goods  alleged  to  have  been 
stolen.  In  this  respect,  the  case  would  not  be  different 
from  the  one  where  an  extra-judicial  <x)nfe3sion  is  sought 
to  be  introduced  against  one  charged  with  a  felony.  Or 
where  there  is  an  entire  want  of  evidence  of  the  corpus 
delicti  except  statements  made  by  the  prisoner  or  un- 
explained possession  of  the  goods  alleged  to  have  been 
stolen,  the  court  should  direct  the  jury  to  acquit  the 
prisoner.  On  the  other  hand,  if  the  evidence  affords  an 
infei-ence  of  the  larceny  of  the  goods,  then  the  ques- 
tion of  its  sufficiency  is  one  for  the  jury  and  it  becomes 
their  province  to  determine  whether  the  corpus  delicti 
has  been  proven.  In  such  case,  evidence  of  possession 
by  the  prisoner  of  goods  of  the  same  kind  as  those 
charged  to  have  been  stolen  is  competent  and  the  jury 
must  determine  upon  the  entire  evidence,  not  only  the 
question  of  the  doing  of  the  act,  but  whether  committed 
by  the  defendant.  Indeed  the  corpus  delicti  must  often 
be  proved  by  circuni'Stances.  In  the  case  at  hand,  the 
owners  of  the  goods  charged  to  have  been  stolen  were 
wholesale  mer<*liant«.  Garner,  one  of  the  pai'tners, 
swears  that  meat  and  lard  had  been  stolen  from  their 
stoic  hoiiire.  It  is  true  he  could  not  state  definitely  when 
these  articles  of  merchandise  were  taken,  and  neither 
could  he  identify  the  meat  and  lard  found  in  the  pos- 
session of  the  defendant  as  his  firm- s  property,  nor 
could  he  say  that  particular  lard  and  meat  had  been 
stolen  from  his  store  house.  But  he  was  positive  that 
meat  and  lard  had  been  stolen  prior  to  tlie  institution 
of  the  prosecution  against  this  defendant.  On  this  ev- 
idence we  are  of  the  opinion  (that  there  was  some  prool 
tending  to  establish  the  corpus  delicti^  the  weight  and 
sufficiency  of  which  was  properly  left  t<o  the  jury.  Fur- 
thermore, we  hold  that  it  was  sufficient  to  authorize  the 
admission  by  the  count  of  evidence  of  the  i)ossession  by 
the  defendant  of  meat  and  lard  of  the  same  kind  as  that 
which  Garner  said  was  stolen,  and  that  the  evidence  of 
its  identity  was  sufficient  to  be  submitted  to  the  jury 
when  taken  in  connection  with  all  the  other  evidence 
in  the  case. — Note  6  on  page  258  of  78  Am.  Dec. 

It  follows  from  what  we  have  said  that  the  defendant 
was  not  entitled  to  have  given  the  general  affirmative 
charge  requested  by  him. 
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The  other  written  charge  requested  was  correatly  re- 
fused.—Bone^  V.  The  State,  117  Ala.  138. 

In  view  of  Thompson's  access  to  the  basement  of  the 
store  in  which  the  goods  alleged  to  have  been  stolen 
were  kept  and  the  fact  that  the  windows  and  doors  fto 
this  basement  room  were  unbroken,  it  wajs  entirely  com- 
petent for  the  State  to  prove  that  the  defendant  was  a 
pouter  in  the  store  of  the  Sullivan  &  Hart  Dry  Goods 
C5o.,  and  that  he  had  in  his  possession  a  key  to  the  base- 
ment room  under  that  store  which  opened  upon  the 
same  alley  upon  which  the  basement  of  the  other  store 
opened.  Clearly  thi's  testimony  was  relevant  for  the  pur- 
pose of  showing  the  defendanit's  opportunity  of  aiding 
Thompson  in  committing  the  larceny,  or  for  the  pur- 
pose of  showing  that  he  had  the  opportunity  of  receiv- 
ing the  goods  from  Thompson  through  an  opened  door 
or  window  and  concealing  them  in  fthe  basement  to  which 
he  had  a  key  until  he  could  remove  them. 

The  overruling  of  the  motion  for  a  new  trial  is  not 
revisable. 

There  is  no  error  in  (the  record,  and  the  judgment  of 
conviction  must  be  affirmed. 


Brown  v.  The  State. 

Indictment  for  Murder. 

.  Bill  of  exceptions;  when  not  considered  on  appeal. — ^When  the 
time  for  signing  a  bill  of  exceptions  reserved  in  the 
trial  of  a  case  in  the  criminal  court  of  Jefterson  county,  is 
not  extended  by  order  of  the  court  or  written  agreement  of 
counsel  to  be  shown  by  the  record,  and  the  bill  of  excep- 
tions is  signed  after  the  expiration  of  the  time  fixed  by 
statute  for  signing  bills  in  said  court,  such  bill  of  exceptions 
will  not  be  considered  on  appeal. 

.    Same;  same. — When  a  bill  of  exceptions  resenred  in  the  trial 

of  a  case  is  not  signed  within  the  time  fixed  by  statute,  nor 

is  the  time  for  signing  it  extended  by  order  of  the  court  or 

agreement  of  counsel,  shown  upon  the  record,  an  agreement 
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between  counsel  made  after  the  expiration  of  the  time  pre- 
scribed for  signing  bills  of  exceptions  in  said  court,  that  said 
bill  of  exceptions  should  be  th^n  signed,  is  not  effective 
to  restore  the  authority  for  signing  and  is  insufficient  to  give 
validity  to  a  bill  of  exceptions  signed  at  such  time,  so  as 
to  authorize  its  being  considered  on  appeal. 

Appeal  from  the  Criminal  Court  of  Jeflfei-son. 

Tried  before  the  Hon.  Samuel  E.  Greene. 

The  appellant  was  indicted,  tried  and  convicted  for 
the  murder  of  Joe  Scott  and  sentenced  to  be  hung. 

Under  the  opinion  on  the  present  appeal  it  is  unneces- 
sary to  set  ouit  any  of  the  facts  of  the  case. 

The  following  agreement,  signed  by  the  solicitor  and 
the  defendant's  attorney,  were  incorjwrated  in  the  bill 
of  exceptions,  and  was  dated  July  20,  1901 :  "Whereas, 
the  defendant  in  the  above  stated  cause  was  con- 
victed of  murder  in  the  first  degree  in  said  court  on  (the 
22d  day  of  January,  1901;  and  whereas,  within  sixty 
days  after  said  conviction,  to-^iit,  on  the  24th  day  of 
February,  1901,  defendant  tendered  his  bill  of  excep- 
tions to  the  presiding  judge.  Honorable  Samuel  E. 
•  jreene ;  and,  whereas,  by  reason  of  severe  and  protracted 
s'cknees  in  his  family  the  presiding  judge  was  unable  tit 
examine  and  sign  said  bill  of  exceptions;  therefore,  the 
examination  and  signing  of  said  bill  of  exceptions 
has  been  duly  postponed  from  time  to  time  by  the  con- 
sent of  the  solicitor  and  counsel  for  the  defendant,  and 
it  is  now  agreed  between  them  that  said  bill  of  excep- 
tions may  be  now  signed.''  The  bill  of  exceptions  was 
signed  July  20,  1901. 

Fred  S.  Ferguson,  S.  W.  John  and  Bowman,  Harsh 
&  Beddow,  for  appellant. 

Chas.  G.  Brown,  Attorney-General,  for  the  State. 

SHARPE,  J. — The  verdict  in  this  case  was  rendered 
January  22,  1901,  and  that  which  is  set  out  in  the  rec- 
ord as  a  bill  of  exception-s  was  signed  on  July  20th, 
1901.  The  time  for  signing  bills  of  exceptions  in  the 
criminal  courrt:  of  Jeflferson  county  is  limited  to  sixty 
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days  from  the  trial,  when  not  extended  by  order  of  court 
or  \\Titten  agreement  as  authorized  by  the  Code.  This 
transcript  does  not  show  there  was  any  order  of  court 
making  such  extension  or  that  there  was  any  written 
agreement  on  the  subject  except  an  a^'eement  to  the 
signing  between  the  solicitor  and  counsel  for  defendant 
dated  on  the  day  the  bill  \\a»  signed.  On  the  direcit  au- 
authority  of  TisiMc  i\  Ala.  dt  Oa.  Lumber  Co.,  131 
Ala.  456,  it  must  he  held  that  this  agi'eement  not 
having  been  made  until  after  the  legally  authorized  time 
for  signing  had  elapsed  was  not  ettective  to  restore  op- 
portunity or  authority  for  signing. 

Under  the  law  as  declared  by  many  decisions  of  this 
court  the  signaiture  of  the  judge  does  authenticate  a 
bill  of  exceptions  so  as  to  authorize  iit«  consideration  by 
this  court,  unless  the  record  shoe's  affirmatively  that  the 
signing  was  done  in  respect  of  time,  in  conformity  with 
the  statutes  on  that  subject. — Dantzkr  v.  Sicift  Creek 
Mill  Co.,  128  Ala.  410;  .1/a.  Min.  R.  R.  Co.  v.  Marcus, 
lb.  355 ;  ^terrett  v.  Davie,  129  Ala.  269,  ami  cases  therein 
cited. 

Huch  affirmative  showing  is  not  supplied  by  the  reci- 
tation contained  in  the  written  agreement  of  counsel 
which,  after  setting  forth  reasons  for  the  postponement 
reciters,  further  that  "therefore  the  examination  and 
signing  of  siaid  bill  of  exceptions  has  been  duly  pi>st- 
poned  frtmi  time  to  time  by  the  consent  of  the  solicitor 
and  iT)unsel  fi^r  defendant."  This  court  must  be  enabled 
to  judge  fiH>m  what  was  done  rather  than  from  the 
opinion  of  counsel  or  of  the  trial  judge  whether  ^.he  time 
f(>r  signing  was  legally  postponed,  and,  tJiei-efore,  if 
an  oiMler  of  court  is  relied  on  as  effecting  a  postponement 
it  should  be  set  out  in  the  transcript  (Dantzler's  case, 
supra) J  and  for  like  necessity,  written  agreements  in- 
tended to  continue  authority  for  signing  should  be  ex- 
hibited in  the  record. 

For  the  reason  stated  that  which  is  incorporated  in 
the  record  as  a  bill  of  exi'eptions  cannot  be  considered 
as  such. 

The  recoixl  proper  disclosing  no  error,  tlie  judgment 
must  be  affirmed. 
Vol.  133. 
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Tyson,  J.,  ilis-'icnt^  from  the  conclusion  that  the  writ- 
ten agreement  did  not  authorize  the  signing  of  the  bill 
of  exceptions,  adhei4ng  to  his  views  expressed  in  Tis- 
dale  i\  Ala.  d-  Ga,  Lnmhcr  Co..  131  Ala.  456. 


Bailey  v.  The  8tate. 

Indictment  for  Murder. 

1.  Homicide;  odmiBBihility  of  evidence. — On  a  trial  under  an  in- 

dictment for  murder,  where  it  ig  shown  that  the  defendant 
and  the  deceased  were  both  white  men,  and  the  evidence 
on  the  part  of  the  State  tended  to  show  that  the  deceased 
was  killed  by  a  gun  shot  which  was  recklessly  fired  by 
the  defendant  Into  a  crowd  of  negroes,  and  one  of  the  wit- 
nesses for  the  State  testified  on  cross-examination  that  the 
killing  occurred  on  Saturday  night  at  a  negro  party,  the  tes- 
timony of  such  witness  on  his  rebuttal  examination  by  the 
State,  after  having  been  cross-examined  by  the  defendant, 
"That  there  was  a  negro  gathering  there  [the  place  of  the 
killing]    that  night,"   is  relevant,   material   and   admissible. 

2.  Reasonable  doubt;  charge  to  the  jury. — In  a  criminal  case,  a 

charge  which  instructs  the  jury  that  if  they  "believe  the 
defendant  is  guilty  from  the  evidence  to  a  moral  certainty," 
they  must  convict  the  defendant,  is  free  from  error,  and  is 
properly  given  at  the  request  of  the  State. 

3.  Homicide;  charge  to  the  jury. — On  a  trial  under  an  indictment 

for  murder,  where  there  was  evidence  tending  to  show  that 
the  defendant  recklessly  fired  a  gun  into  a  crowd  of  negroes, 
which  resulted  in  the  killing  of  the  deceased  who  was  stand- 
ing near  the  negroes,  a  charge  which  instructs  the  Jury  that 
"Unless  the  Jury  are  satisfied  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  fired-  the  gun  with  the 
intention  to  kill  a  human  being,  they  can  not  find  the  de- 
fendant guilty  of  murder  in  the  second  degree,"  is  erroneous 
and  properly  refused. 

Appeal  from  the  Circuit  Court  of  Chilton. 
Tried  before  the  Hon.  N.  D.  Dexson. 
The  appellant  in  this  case,  William  Bailey,  was  in- 
dicted and  tried  for  murder  in  the  second  degree  for  the 
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killing  of  Joe  Patton  by  shooting  him  with  a  gun,  was 
convicted  of  murder  in  ithe  second  degree  and  sentenced 
to  the  i)enitentiary  for  twelve  years.  The  facts  of  the 
case  necessary  to  an  understanding  of  the  decision  on 
the  present  appeal  are  sufficiently  stated  in  the  opinion. 
At  the  requesit  of  the  solicitor  the  court  gave  to  the 
jury  the  following  wTitten  charge:  "I  charge 
you,  gentlemen  of  the  jury,  if  you  believe  the  defendant 
is  guilty  from  the  evidence  to  a  moral  certainty  you  must 
convict  the  defendant."  The  defendant  duly  excepted 
to  the  giving  of  this  charge,  and  also  separately  ex- 
cepted to  the  court's  refusal  to  give,  among  others,  the 
following  written  charge  requested  by  him:  (2.)  "That 
unless  the  juiry  ai*e  satisfied  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendanit  fired  the  gun  with 
intention  to  kill  a  human  being,  they  cannot  find  the 
defendant  guilty  of  murder  in  the  second  degree.'' 

W.  A.  Collier  and  H.  R.  Haesh,  for  appellant,  cited 
1  Mayfield's  Digest,  170;  Crawford  v.  State,  112  Ala.  1; 
Bob  V.  State,  20  Ala.  20 ;  Tidwell  v.  State ^  70  Ala,  33 ; 
Brown  v.  State,  118  Ala.  Ill;  Smith  v.  State,  92  Ala. 
30;  Miller  v.  State,  110  Ala.  87;  Munkens  v.  State,  87 
Ala.  94. 

Chas.  G.  Brown^  Attorney-General,  for  the  Stata, 
cited  Jones  v.  State,  100  Ala.  88;  Nutt  v.  State ^  63  Ala. 
184. 

DOWDELL,  J. — Sam  Glass,  a  witness  for  the  State, 
testified  on  his  direct  examination,  that  the  killing  of 
the  deceased  occurred  on  a  Saturday  night  at  a  n^ro 
party  or  dance.  This  witness,  after  being  cross-exam- 
ined by  the  defense,  upon  further  examination  in  re- 
buttal by  the  State,  was  permitted  to  testify,  against 
the  objection  of  the  defendant,  "that  there  was  a  negro 
gathering  there  that  night."  It  was  competent  to  show 
in  evidence  all  the  facts  and  circumstances  attending  the 
killing.  The  facts,  which  the  evidence  on  the  pant  of 
the  State  tended  to  establish,  rendered  this  evidence 
not  only  relevant  but  very  material.  The  defendant  and 
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deceased  were  both  white  men  and  friends,  and  the  de- 
fense set  up,  was  that  the  shooting  was  accidental.  The 
evidence  on  the  part  of  the  State  tended  to  show  a  reck- 
less firing  of  the  gun  by  the  defendant  into  a  crowd  of 
negroes,  which  resulted  in  killing  the  deceased,  who  was 
standing  near  the  negroes.  The  evidence  also  tended  to 
show  [that  the  defendant  had  had  a  difficulty  that  night 
with  one  of  the  negroes,  and  at  the  time  he  fired  the  gun 
said  "there  would  be  a  negro  less  here  to-night.''  The 
court  committed  no  error  in  the  admission  of  the  evi- 
dence. 

In  Jones  v,  State^  100  Ala.  88,  it  was  said  that  -the 
expressions  "to  a  moral  certainty,"  and  "beyond  a  rea- 
sonable doubt"  are  legal  equivalents.  A  written  charge 
to  the  jury  in  a  criminal  case  which  predicates  a  con- 
viction of  the  defendant,  ui)on  a  belief  to  a  moral  cer- 
tainty of  his  guilt,  from  the  evidence,  is  the  equivalent 
of  one  which  predicates  a  conviction  upon  their  belief 
beyond  a  reasonable  doubt  of  defendant's  guilt  from  the 
evidence.  There  was  no  error  in  the  giving  of  the  charge 
requested  by  the  State. 

Charge  No.  2  requested  by  the  defendant  was  prop- 
erly refused.  There  was  evidence  tending  to  show  reck- 
less firing  of  the  gun  into  a  crowd  of  negi'oes — the  per- 
petration of  an  act  greatly  dangerous  to  the  lives  of 
others,  and  evidencing  a  deprav^  mind  regardless  of 
human  life,  which  under  our  statutes  constitutes  murder 
in  the  first  degree,  although  there  was  no  preconceived 
purpose  to  deprive  any  particular  person  of  life.  It 
was  not  necessary  to  constitute  murder  in  the  second  de- 
gree, for  which  the  defendant  was  on  trial,  that  he  should 
have  the  specific  intention  to  kill,  at  the  time  he  fired 
ithe  gVLJi.—Nutt^v.  State,  63  Ala.  184. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
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Campbell  v*  The  State. 

Indictment  for  Adultery, 

1.  Adultery;  (idmissihility  of  evidence;  competency  of  husband  of 

woman  as  witness. — On  the  trial  of  a  man  under  an  indict- 
ment for  adultery,  the  husband  of  the  woman  with  whom 
the  defendant  was  charged  with  having  lived  in  a  state  of 
adultery,  and  who  was  separately  indicted  for  the  same  of- 
fense, is  a  competent  witness  td  prove  the  unlawful  co- 
habitation between  his  wif^  and  the  defendant. 

2.  Same;  admissibility  of  evidence.— On  a  trial  of  a  man  under  an 

indictment  for  adultery,  where  the  husband  of  the  woman 
with. whom  the  defendant  is  charged  with  havinjg  lived  in  a 
state  of  adultery  testifies  to  facts  showing  the  commission 
by  the  defendant  of  the  offense  charged,  and  further  testified 
to  privileged  communications  between  himself  and  his  wife 
tending  to  show  a  state  of  enmity  or  alienation  on  the  part 
of  the  wife,  brought  about  by  the  defendant's  presence  in  his 
house,  it  is  competent  for  the  husband  of  the  woman  to 
further  testify  that  during  such  conversation  between  himself 
and  his  wife  the  defendant,  who  was  in  an  adjoining  room, 
and  who  overheard  such  conversation,  laughed  out  loud 
thereat. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  William  H.  Thomas. 

The  appellant  in  this  case,  Joe  Campbell,  was  in- 
dicted, tried  and  convicted  for  living  in  a  state  of  adul- 
tery or  fornication  with  Mary  Calvin.  In  addition  t-o 
the  facte  sert;  out  in  the  opinion,  Island  Calvin,  the  hus- 
band of  the  woman,  Mary  Calvin,  testified  that  he  per- 
mitted the  defendant  to  live  in  his  housfe  with  him  and 
his  A\ife,  and  that  he  had  seen  illicit  relations  between 
the  defendant  and  his  wife;  ithat  the  defendant  slept 
in  an  adjoining  room  to  his  with  a  thin  partition  be- 
tween them;  that  one  night,  after  the  defendant  had 
lived  in  his  house  for  al)out  two  M^eeks,  and  after  the 
witness  and  his  wife  had  retired  and  while  the  defend- 
ant was  lying  in  his  bed  in  the  adjoining  room,  upon 
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the  witness's  \nfe  declining  to  let  him  touch  her  or 
have  anything  to  do  with  her,  the  defendant  laughed 
out  loud.  The  defendant  moved  the  court  to  exclude 
this  testimony,  upon  the  ground  that  it  was  immater- 
ial and  had  no  relevancy  to  the  issues  involved  in  the 
ease. 

There  were  several  charges  requested  by  the  defend- 
ant, to  the  refusal  to  gi\'e  each  of  which  the  defendant 
separately  excepted;  but  under  the  opinion  it  is  un- 
necessary to  set  out  these  charges  at  length. 

Robert  G.  Arringtox,  for  appellant,  cited  1  (xreen- 
leaf  on  Evidence,  (16th  ed,),  p.  495,  §§  334,  335;  p. 
501,  §  343,  note  2  and  citations;  Commonwealth  i\ 
O^rdorty  2  Brew.  (Pa,),  569;  Cotton  v.  .State,  61  Ala. 
12;  State  t\  Wilson,  31  N.  J.  L.;  State  v.  WeMi.  26 
Maine,  30;  45  Am.  Dec.  94;  Howard  v.  State,  94  Ga. 
587;  State  v.  Bridgman^  49  Vermont,  206;  R.  c.  All 
Saints,  6  M.  &  S.  194;  People  i\  Fowler,  104  Mich.  449; 
Hausellman  r.  Dovel,  102  Mich.  505;  People  v,  Gordon, 
100  Mich.  518;  State  v.  Jolly,  3  Dev.  &  B.  (N.  C),  110; 
also  see  State  v.  Phelps,  2  Tvler  (Va.),  374;  Rea  v. 
Tucker,  51  111.  110. 

Chas.  G.  Brown^  Attorney-General,  for  the  State, 
cited  Woods  r.  State,  76  Ala.  38,  and  authorities;  29 
Amer.  &  Eng.  Ency.  Law,  630,  §  3,  note  4. 

McCLELLAN,  C-  J. — ^Joe  Campbell,  a  white  man, 
was  indicted,  tried  and  conviqted  for  living  in  a  state 
of  adultery  or  fornication  with  Mary  Calvin,  a  negro 
The  said  Mai-y  was  separately  indicted  for  living  in  a 
state  of  adultery  with  him,  she  being  a  married  woman. 
On  the  trial  of  Campbell,  the  State  was  allowed  against 
his  objection  to  introduce  and  examine  as  a  wiitness 
Island  Calvin,  the  husband  of  the  said  Mary,  to  prove 
itfi  charge  against  him;  and  defendant's  exception  to 
this  action  of  the  court  is  relied  on  here  to  work  a  re- 
versal of  the  judgment.  The  witness'  wife,  Mary  Cal- 
vin, though  also  indicited  for  living  in  adulten-  with 
this  defendant,  was  not,  as  we  have  seen,  indicted 
jointly  vnth  him,  but  separatelj',  and  slie,  of  course. 
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was  not  on  trial  with  him.  Testimony  of  the  husband 
going  to  prove  the  unlawful  cohabitation  between  his 
wife  and  the  defendanit  against  the  latter  on  this  trial, 
could  not,  therefore,  in  any  wise  tend  to  prove  the 
guilt  of  the  wife  under  the  indictment  against  her.  Nor 
would  the  conviction  of  this  defendant  be  res  adjndicata 
or  any  evidence  of  the  wife's  guilt — State  v.  Gut  shall, 
(N.  C),  26  Am.  St.  Rep.  599.  It  is  settled  in  this 
State  that  in  such  case  the  husband  may  testify  on  the 
trial  of  the  party  separately  tried  for  an  offense  al- 
leged to  have  been  committed  jointly  by  him  and  the 
wife. — Woods  v,  State^  76  Ala.  35.  See  also  Birge  v. 
State,  78  Ala.  435. 

A  part  of  the  testimony  of  this  witness  involved  the 
disclosure  of  privileged  commwniaitions  between  him 
and  his  wife,  Mary  Calvin ;  but  iit  was  not  objected  to 
on  that  ground,  but  exi>ressly  upon  other  grounds  which 
were  wholly  untenable. 

The  testimony  of  this  witness  as  to  the  defendant 
laughing  aloud  anent  the  conversation  between  the 
witness  and  his  wife,  cannot  we  ithink  be  said  to  have 
been  immaterial  under  all  the  circumstances  detailed 
by  the  witness. 

The  charges  refused  to  defendant  were  severally 
I)atently  bad;  and  we  will  not  discuss  them  as  appel- 
lant's counsel  does  noft  insist  upon  them  in  his  brief. 

Affirmed. 


I18JS1  Carter  y.  The  State. 

Indictment  for  an  Assault  mth  Intent  to  Murder. 

1.  Witness;  can  not  be  impeached  on  immaterial  matter. — If  a  wit- 
ness on  cross-examination  is  interrogated  as  to  matter  wholly 
immaterial  to  any  issue  in  the  case,  the  party  calling  for 
such  evidence  is  concluded  by  the  answer  of  the  witness,  and 
can  not  impeach  the  witness  by  contradicting  such  answer. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  James  A.  Bilbeo. 
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The  facte  of  the  case  are  suflBciently  stated  in  the 
opinion. 

No  counsel  marked  as  appearing  for  appellant. 

Charles  G.  Brown,  Atitorney-General,  for  the  State, 
cited  10  Ency.  PL  &  Pr.  294-296;  Hester  i\  mate,  103 
Ala.  88;  1  Greenleaf  on  Evidence,  §  462;  (Hlyard's 
Case,  98  Ala.  59;  Umith  i\  titate,  92  Ala.  69. 

HARALSON,  J.— The  defendant,  Ed.  Carter,  was 
indicted  for  an  assault  on  James  Galloway,  with  in- 
tent to  murder  him.  On  the  trial,  he  was  found  guilty 
of  an  assault,  and  fined  |50. 

James  Galloway,  ithe  party  assaulted,  testified  that 
the  defendant  cut  him  with  a  knife,  and  to  facts  tend- 
ing to  shoAv  that  the  assault  was  felonious.  Other  evi- 
dence was  introduced  by  the  State,  corroborative  of 
this  witness'  evidence,  and  tending  to  establish  the 
guilt  of  the  accused. 

The  defendant  introduced  one  George  Cabaniss  as  a 
>\itn€ss,  whose  evidence  tended  to  show,  that  the  de- 
fendant was  not  present  at  the  time  the  State's  witness, 
Galloway,  testified  that  the  defendant  cut  him,  and 
that  he  was  not  guilty  of  the  alleged  assaulit. 

On  the  cross-examination  of  this  witness,  after  testi- 
fying that  *^he  was  pretty  full  that  afternoon,"  the  soli- 
ciitor  for  the  State  asked  him:  "Did  you  not  tell  Reu- 
ben Brown,  about  t\^'o  weeks  after  the  difficulty,  on  the 
roadside,  near  Thomas'  saw  mill,  that  Ed  Carter  (the 
defendant)  told  you  he  cut  Jim  Galloway,  and  showed 
you  the  knife  with  which  he  did  it?"  The  witness 
answered  "No." 

After  the  defendant  (losed  his  evidence,  the  solicitor 
in  rebuttal,  called  Keuben  Brown  as  a  witness,  and 
asked  him  to  "state  whether  car  not  George  Cabaniss  on 
the  roadside,  near  Thomas'  mill,  two  or  three  weeks 
after  the  difficulty,  told  him  that  Ed  Canter,  the  next 
morning  after  the  difficulty,  told  him  (Cabaniss)  that 
he,  Ed  Carter,  cut  Jim  Galloway,  and  showed  him  a 
knife,  saying  'here  is  ithe  knife  that  did  the  work?'  "  De- 
ne 


Digitized  by 


Google 


1«2  SUPREME  COURT  t^ov.  Term, 

[Woods  V.  The  State.] 

fendant  objected  (to  this  question  on  the  ground  that 
it  called  for  illegal,  irrelevant  and  hearsay  evidence. 
The  court  overruled  the  objection,  "and  instructed  the 
jurj'  that  the  evidence  \\x>uld  be  received,  not  as  evi- 
dence of  the  fsLct  of  the  cutting,  but  as  going  only  to 
the  credibility  of  the  testimony  of  the  witness,  Caban- 
iss,  if  the  jury  should  believe  he  made  such  statements"; 
and  to  this  ruling,  the  only  one  preseuited  for  review, 
the  defendant  excepted. 

The  attempt  to  impeach  the  credibility  of  the  wit- 
ness, Cabaniss,  in  tlie  manner  proposed  on  his  cross- 
examination  by  the  State,  was  as  to  maitter  wholly  im- 
material to  the  issue  in  the  case,  and  purely  hearsay 
as  against  the  defendant,  and  was  improperly  allowed. 
If  the  witness  had  been  asked,  if  defendant  had  not 
made  such  a  statement  to  him,  such  an  inquiry  would 
have  been  relevanit  and  material,  and,  if  he  had  denied 
it,  the  witness.  Brown,  might  have  been  called  to  con- 
tradict him,  by  showing  that  he  had  made  such  a  state- 
ment to  him  at  the  time  and  place  laid  in  the  predi- 
<*ate.  In  such  case,  the  impeachment  would  have  been 
based  on  a  martter  relevant  and  material,  and  not  on 
one  which  was  immaterial.  The  rule  is  well  settled, 
tliat  if  a  witness  on  his  cross-examination  is  interrog- 
ated as  to  a  matter  wholly  immaterial  to  the  issue,  the 
party  calling  for  the  e\iden<*e  is  concluded  by  the 
answer,  and  cannot  impeach  ithe  witness  by  contradict- 
ing it.— Or^-  V.  JewHt,  23  Ala.  662;  Scale  v,  Cham- 
bliss,  35  Ala.  20;  Beall  v.  Fohmn\  122  Ala.  420. 

Keversed  and  remanded. 


Woods  V.  The  State. 

Indictment  for  Obtaining  (mOocIs  nntUr  False 
Pretenses, 

1.     Ohtaining   goods   under  false   pretenses;   suiflciency    of   indict' 
menu — An  indictment  for  obtaining  goods  under  false  pre- 
tenses, which  charges  that  the  defendant  did  make  false  pre- 
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tenses  to  "Herbert  Evans  with  Intent  to  defraud,"  setting  out 
such  pretenses,  and  that  by  means  of  such  false  pretenses, 
"obtained  from  the  firm  of  Evans  Brothers,  a  partnership 
composed  of  A.  C.  Evans,  Chas.  B.  Evans  and  Herbert  H. 
Evans,"  certain  specified  goods  and  merchandise,  is  not  sub- 
ject to  demurrer  upon  the  ground  that  it  failed  to  show  that 
Herbert  Evans  was  either  a  member  of  the  partnership,  a 
clerk,  servant,  employee  or  agent  of  the  firm  of  Evans  Broth- 
ers; it  not  appearing  from  the  face  of  the  indictment  that 
there  were  two  persons  bearing  the  name  of  Herbert  Evans 
and  the  identity  of  the  name  being  presumptive  of  the 
identity  of  the  person. 
2.  Same;  every  pretense  must  not  he  false. — On  a  trial  under  an 
indictment  for  obtaining  goods  under  false  pretenses,  it  is 
not  necessary  to  a  conviction  that  every  pretense  charged  in 
the  indictment  should  be  proved;  but  it  is  sufficient  to  au- 
thorize a  conviction  if  a  material  part  of  the  false  pretenses 
charged  be  shown,  and  it  be  further  shown  that  it  was  made 
with  the  intent  to  defraud  and  that  it  induced  the  person 
sought  to  be  wronged  to  part  with  his  property. 

Appeal  from  the  County  Court  of  Hale. 

Tried  before  the  Hon.  W.  C.  Christian. 

The  appellant  in  this  €ase,  Charley  Woods,  was  tried 
and  convicted  under  the  following  indictment:  "The 
grand  jury  of  said  county  charge  that  Charley  Wood 
alias  Charley  Woods  did  falsely  pretend  to  Herbert 
Evans,  with  intent  to  defraud,  that  he  had  unincum- 
bered one  cream  colored  horse  Sid,  and  one  single  no 
top  buggy,  and  by  means  of  such  false  pretenses,  ob- 
tained from  the  firm  of  Evans  Brothera,  a  partnership 
composed  of  A.  C.  Evans,  Charlie  D.  Evan«,  and  Her- 
bert H.  Evans,  two  pairs  of  pants,  of  the  value  of 
three  and  50-100  dollars;  and  three  coats  of  the  value 
of  six  and  25-100  dollars ;  six  pairs  of  shoes  of  the  value 
of  eight  and  25-100  dollars ;  and  ten  pounds  of  meat,  of 
the  value  of  one  dollar,  against  the  peace  and  dignity 
of  the  Stiite  of  Alabama,"  To  this  indictment  the  de- 
fendant demuiTed  upon  the  following  grounds:  1.  It 
fails  to  show  that  the  alleged  false  pretenses  were  made 
to  the  firm  alleged  to  have  been  defrauded  or  any  agent 
or  employe  or  member  of  said  firm.  2.  That  said  in- 
dictment fails  to  show  that  Herbert  Evans  was  a  mem- 
ber of  the  firm  of  Evans  Brothers,  or  an  agent  or  em- 
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ploye  of  said  finn,  or  was  in  any  connec*ted  wdth  said 
firm.    This  demurrer  was  overruled. 

On  the  trial  of  the  cause  there  wae  evidence  intro- 
duced on  ithe  part  of  the  State  tending  to  show  that 
the  defendant  made  the  representations  as  charged  in 
the  indictment,  and  upon  the  strength  of  such  represen- 
tations obtained  from  E\^ns  Brothers  the  goods  and 
merchandise  as  alleged  in  the  indictment.  That  the 
representations  were  made  to  Herbert  Evans,  who  was 
a  member  at  the  time,  of  the  partnership  of  Evans  Bros, 
mentioned  in  said  indictment,  and  that  he  was  the 
same  person  who  was  described  in  the  indictment  as  a 
member  of  said  firm  of  the  name  of  H.  H.  Evans.  The 
testimony  for  the  State  further  tended  to  show  that  at 
the  time  of  making  said  representations  the  defendant 
bad  given  a  mortgage  upon  the  horse  owned  by  him, 
and  said  mortgage  was  a  valid  and  outstanding  lien 
against  said  horse,  and  that  the  defendant  owned  only 
thQ  one  horse  referred  to  in  the  indictment  and  includ- 
ed in  the  mortgage.  It  was  further  shown  that  the  de- 
fendant owned  a  buggj^  at  the  time  of  making  the  rei>- 
resentations  and  thei>e  was  no  proof  introduced  upon 
the  trial  to  show  that  the  buggy  was,  at  the  time  of  the 
•representations,  incumbered  by  any  lien,  but  as  a  mat- 
ter of  fact,  the  buggy  was  wholly  unincumbered.  There- 
upon the  defendant  moved  to  be  discharged  upon  the 
ground  that  there  was  a  material  variance  between  the 
allegations  and  the  proof.  The  court  overruled  this 
motion  and  the  defendant  duly  excepted. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  upon  the  hearing  of  all  the  evi- 
dence, the  court  rendered  judgment  of  conviction,  from 
which  judgment  the  defendant  appeals. 

DeGkaffenried  &  EviNs,  for  appellant. — The  indict- 
ment must  show  on  its  face  a  connection  between  the 
alleged  pretense  and  the  accomplished  fraud. — Mack  t?. 
State,  63  Ala.  140;  Copeland  i\  Htate.  97  Ala.  30; 
Bisli.  Stat.  Crimes,  §  452. 

There  was  a  material  variance  and  the  motion  to  dis- 
charge should  have  been  granted. — (VConnor  r.  State, 
30  Ala.  1. 
Vol.  133. 
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Chas.  G.  Brown,  Attorney-General,  for  the  State, 
cited  Garrett  i\  State,  76  Ala.  18;  Beaeley  i\  State,  59 
Ala.  20;  Headley  r.  State,  106  Ala.  109. 

TYSON,  J. — The  demurrer  to  the  indktment  quee- 
tions  its  sufficiency  with  respect  to  the  relation  of  Her- 
bert Evans,  to  whom  the  false  pretense  was  alleged  to 
have  been  made,  to  the  partnership  from  whom  the 
goods  were  fraudulently  obtained.  It  is  insisted  that 
the  averments  fail  to  show  that  Evans  was  either  a 
member  of  the  paiitnership,  a  clerk,  servant,  employe 
or  agent  of  the  finn  of  Evans  Brothers.  This  insist- 
en<!e  ha®  for  its  foundation  the  fact  that  EvAns  to  whom 
the  false  repi*esentation  was  alleged  to  have  been  made, 
is  designated  as  Herbert  Evans,  while  the  partnership 
averred  ito  have  been  defrauded,  is  alleged  to  have  lyeen 
composed  to  A.  C.  Evans,  Charles  D.  Evans  and  Her- 
bert H.  Evans.  The  argument  is,  that  by  the  use  of 
the  letter  "H."  two  distinct  and  separate  pers(ms  bear- 
ing the  name  of  Herbert  Evans  are  shown;  and  there- 
fore, the  false  representation  having  been  made  to  one 
Herl)ent  Evans,  who  is  in  nowise  shown  to  have  been 
connected  with  the  firm  tliat  was  defrauded,  the  indi(*t- 
ment  is  bad.  It  may  be  that  this  contention  would  be 
sound,  if  it  could  be  affirmed  that  there  appears  upon 
the  face  of  the  indiiitment  two  persons  bearing  the  name 
of  Herl)ert  Evans.  But,  eim*e  the  law  does  not  regard 
a  middle  name  and  as  identity  of  name  is  presumptive 
of  identity  of  person,  it  must  be  held  upon  demurrer 
that  they  are  the  same  pei^son. — Garrett  r.  The  State, 
76  Ala.  18.  In  describing  third  i)ers<ms  in  an  indict- 
ment, certainty  to  a  common  intent  is  all  that  is  re- 
quired.—77tom./)*o/^  r.  The  State,  48  Ala.  1G5.  The  de- 
murrer was  not  well  taken. 

In  the  recent  case  of  Leath  r.  The  State,  132  Ala.  26, 
the  defendant  was  indicted  for  obtaining  money  by 
false  pretenses.  The  false  representation  alleged  was 
that  the  indorsements  by  the  payees  of  certain  warrants 
were  genuine.  The  evidence  showed  that  some  of  these 
indorsements  were  not  genuine.  The  point  was  made 
in  >that  case,  as  here,  that  there  was  a  fatal  variance 
between  the  allegations  and  the  proof;  and  it  was  in- 
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sistied  that  the  State  should  be  required  to  prove  the 
falsity  of  the  entire  representation  as  charged.  We 
held  otherwise.  See  also  Beasley  v.  The  State,  59  Ala. 
20,  where  the  ease  of  O'Connor  v.  Th^  State,  30  Ala.  9, 
upon  which  appellant  relies,  is  distinguished. 
Afl5rmod. 


Adams  v.  The  State, 

Indictment  for  Murder. 

1.  Organization  of  jury  in  capital  case. — ^Under  the  provisions  of 

the  statute  regulating  the  manner  of  drawing  and  summon- 
ing special  Juries  in  capital  cases  (Code,  §  5004),  a  special 
venire,  composed  of  not  less  than  twenty-five  nor  more  than 
fifty  names,  must  be  drawn  for  each  capital  case;  and  it  is 
error  for  the  court  to  draw  one  special  venire  for  the  trial 
of  two  defendants,  separately  indicted  for  separate  and  dis- 
tinct felonies. 

2.  Bame. — Under  the  provisions  of  the  statute,  it  is  the  right  of 

a  defendant  indicted  for  a  capital  ofiFense  to  have  a  jury  se- 
lected from  all  the  persons  summoned,  as  special  jurors,  who 
are  in  attendance  and  who  are  competent  (Code,  S§  5004, 
5005,  5009) ;  and  it  is  not  only  error  for  the  court  to  draw 
one  special  venire  for  the  trial  of  two  defendants  indicted 
for  separate  and  distinct  felonies,  whose  trials  are  set  for 
the  same  day,  but  it  is  also  error  for  the  court,  after  having 
selected  a  jury  from  the  special  and  regular  juries,  for  the 
trial  of  one  of  the  defendants,  to  deny  the  other  defendant 
the  right  of  passing  on  said  jurors  in  the  organization  of 
the  jury  for  the  latter 's  trial. 

3.  Homicides ;  charge  to  ttie  jury. — On  a  trial  under  an  indictment 

for  murder,  a  charge  is  free  from  error  which  instructs  the 
jury  that  "If  the  jury  have  a  reasonable  doubt  as  to  whether 
the  killing  was  done  deliberately,  or  as  to  whether  it  was  done 
premeditatively,  then  they  can  not  find  the  defendant  guilty  of 
murder  in  the  first  degree,  and  if  they  have  a  reasonable 
doubt  as  to  whether  the  killing  was  done  in  malice,  then 
they  can  not  find  the  defendant  guilty  of  murder  In  either 
degree,  but  only  manslaughter  at  most;  and  if  after  consid- 
ering all  the  evidence,  the  jury  have  a  reasonable  doubt  as  to 
Vol.  133. 
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defendant's  guilt  of  manslaughter,  arising  out  of  all  the 
evidence,  then  they  should  find  the  defendant  not  guilty  of 
any  offense,"  and  such  charge  should  be  given  at  the  request 
of  the  defendant. 

4.  Same;   same;   burden  of  proof, — On   a  trial   under   an   indict- 

ment for  murder,  a  charge  is  erroneous  and  properly  re- 
fused which  instructs  the  jury  that  "The  burden  of  proof 
is  not  shifted  from  the  State  to  the  defendant,  and  the 
presumption  of  innocence  abides  with  the  defendant,  until  all 
the  evidence  in  the  cause  convinces  the  Jury  to  a  moral  cer- 
tainty that  the  defendant  can  not  be  guiltless."  (Dowdell, 
J.,  dissenting.) 

5.  Charge  of  court  to  jury;  should  be  clear  and  certain. — Charges 

which  the  court  are  requested  to  give  should  be  expressed  in 
clear,  certain  and  intelligent  language;  and  if  not  so  ex- 
pressed are  properly  refused. 

6.  Abstract  and  argumentative  charges  are  properly  refused. 

7.  Homicide;    charge  to  the  jury. — On    a    trial    under  an  indict- 

ment for  murder,  where  there  is  evidence  tending  to  show 
that  the  defendant  brought  on  the  difficulty,  a  charge  is  erron- 
eous and  properly  refused  which  instructs  the  jury  that  "If 
one  assaulted  suddenly  and  under  the  maddening  influence 
of  blows  slays  his  assailant,  and  there  is  nothing  else  in  the 
transaction,  this  is  manslaughter  and  not  murder." 

8.  Same;  same;  self-defense. — On  a  trial  under  an  indictment  for 

murder,  charges  which  hypothesize  self-defense  in  general 
terms,  or  which  hypothesize  one  or  more  elements  of  self- 
defense,  and  which  omit  to  set  out  all  the  constituent  ele- 
ments  of   self-defense,   are   erroneous  and   properly   refused. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  appellant,  Warren  Adams,  wa«  indicted  and 
tried  for  the  murder  of  Ooston  Edwards,  was  cnmvieted 
of  manslaughter  in  the  first  degree,  and  sentenced  to 
the  penitentiarj'  for  ten  years. 

The  defendant  move<l  the  (X)urt  to  quash  the  venire 
in  this  case  upon  the  following  gi'ounds:  "1.  Said 
venire  was  not  drawn  in  accordance  with  the  law\  2. 
This  defendant  was  arraigned  on  Monday,  the  2d  day 
of  September,  1901,  and  at  the  same  time  was  arraigned 
one  I>an  McGuire,  also  charged  with  murder  in  the 
first  <l^?ree;  that  on  said  September  2d,  1901,  the  court 
ordei*€t3  that  the  clerk  of  said  court  should  draw^  from 


Digitized  by 


Google 


168  SUPREME  COURT  tNov.  Term. 

[Adams  V.  The  State.] 

ithe  jurj'  Ik>x  forty-five  names,  which,  tojyether  with  the 
regular  pauel  of  jurors  for  this  week  of  said  <ircuit 
court  should  <*on8titute  the  special  venire,  lK)th  in  the 
case  of  The  ^tate  r.  Wanrn  Adama  and  the  case  of 
State  t\  Dan  McGuire^  both  of  whom  were  under  in- 
dictment for  <-apital  offenses,  but,  separate  and  distinct 
and  in  no  way  connected,  one  with  the  other,  and  said 
veniiti  was  drawn  ct)ntrary  to  law.  3.  Because  there 
was  not  a  venire  drawn  for  this  case  only,  but  said 
venire  was  drawn  for  this  case  and  also  case  of  State 
V.  Dan  Mcduirc,  and  it  is  attempted  in  this  case  to 
make  said  one  venire  answer  for  and  constitute  the 
venire,  for  each  and  lx>th  of  said  two  cases,  and  it  is 
contrary  to  law.  4.  No  venire  was  drawn  for  this  case 
alone  as  re<iuired  by  law,  but  said  veniie  was  drawn 
for  the  case  of  this  defendant,  and  also  that  of  State  v. 
Daih  McGuire,  and  said  venire  ^constitutes  the  venire  for 
both  of  said  cases,  and  this  defendant  moves  to  quarfi 
the  same."  The  motion  to  quash  was  overruled,  and 
the  defendant  duly  excepted. 

Befoi^  the  drawing  of  the  jury  the  defendant  objected 
to  being  required  to  select  a  jury  from  said  venire,  and 
obje(*te<l  to  being  place*!  on  trial  in  said  cause,  upon 
the  foUowing  gi-ounds:  ''*1.  Said  venire  in  siiid  cause 
was  drawn  as  follows:  The  court  had  on  the  2d  Sep- 
teml)er,  1901,  this  defendant  and  one  Dan  McGuire, 
both  <*harge(l  with  mur<ler  in  the  first  degree,  arraigned 
and  when  arraigned,  each  plead  not  guilty;  the  court 
tlien  ordered  tlie  clerk  of  said  court  to  draw  from  jury 
box  forty-five  names,  which  said  forty-five  names  were 
drawn  to  mn'xe  for  cas<rs  of  Sta^fr  i\  Warren  Adams  and 
also  case  r.  Dan  Mrirnirr,  said  forty-five  names,  to- 
gether with  the  regular  panel  of  jurors  for  this  the  set*- 
ond  week  of  said  court  to  ionstitute  the  venire  for  lioth 
cases  of  Slate  /*.  Warren  Adanhs  and  State  r.  Dan  Me- 
\  Gnire,  and  the  c(mrt  then  set  said  two  cases  for  same 

day,  to-wit,  Monday,  September  9th,  1901,  and  said  45 
names  so  drawn,  together  with  the  regular  panel  of 
juroi-s  for  this  week  does  constitute  the  venire  for  both 
of  said  cases.  2.  And  this  defendant  further  objects 
to  being  placed  cm  trial  and  to  said  venire,  and  says 
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that  twelve  of  those  so  constituting  the  venire  in  said 
two  eases  are  now  engaged  in  the  trial  of  the  case  of 
State  v.  Dan  McGuire,  and  ean  not  now  be  ealled  to 
serve  upon  his  ease,  and  this  defendant  makes  oath  that 
the  facts  herein  stated  are  true — best  of  his  knowledge 
and  belief.''  Each  of  these  objections  were  overruled, 
and  the  defendant  separately  excepted. 

On  the  trial  of  the  cause,  the  State  intrcxluced  evi-* 
denee  tending  to  show  that  the  defendant  was  guilty 
as  charged  in  the  indi<itment.  There  was  evidence  in- 
trodm-ed  in  behalf  of  the  defendant  tending  to  show 
that  the  homicide  was  committed  in  self-defense.  The 
other  facts  of  the  case  are  suflBciently  stated  in  the  opin- 
ion. 

Upon  the  introdm  tion  of  all  the  evidence,  the  defend- 
ant recjuested  the  court  to  give  to  the  jury  the  follow- 
ing written  charges,  and  ^parately  ex<-epted  to  the 
court's  refusal  to  give  each  of  them  as  asked,  (the 
charges  aire  <*opied  in  the  order  in  which  they  appear  in 
the  bill  of  exceptions)  :  (14.)  "If  the  jury  have  a  reascm- 
able  doubt  as  to  whether  the  killing  was  done  deliberate- 
ly, or  as  to  whether  it  was  done  premeditatively,  then  they 
can  not  find  the  defendant  guilty  of  mui'der  in  the  first 
degree,  and  if  they  have  a  reasonable  doubt  as  to  whether 
the  killing  was  done  in  malice,  then  they  can  not  find 
the  defendant  guilty  of  murder  in  either  degree,  but 
only  of  manslaughter  at  most;  and  if  after  considering 
all  the  endence,  the  jury  have  a  reasonable  doubt  as 
to  defendant's  uuilt  of  manslaughter,  arising  out  of  all 
the  evidence,  then  they  should  find  the  defendant  not 
guilty  of  any  oflfense."  (9.)  "In  this  cause  the  burden 
of  proof  is  not  shifted  from  the  State  to  the  defendant, 
and  the  presumption  of  innocence  abides  with  the  de- 
fendant until  all  the  evidence  in  the  cause  cimvinces 
the  jury  to  a  moral  certainty  that  the  defendant  can 
not  be  guiltless."  (13.)  "No  greater  burden  vent  u\> 
on  the  defendant  when  tried  for  a  criminal  oftense, 
than  to  create  a  reasonable  doubt  in  the  minds  of  the 
jury  of  his  guilt  and  he  is  entitled  to  it  under  the  de- 
fense of  self  defense,  or  any  other  ground  of  defense.'' 
(1.)  "I  charge  you,  gentlemen,  that  when  no  more  ap- 
pears from  the  evidence  in  a  case  than  an  unlawful  and 
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intentional  killing  of  an  human  being,  although  with- 
out excuse  or  mitigation,  the  homicide  is  such  a  case 
to  be  no  more  than  murdei'  in  the  second  degree."  (22.) 
"If  the  conduct  of  the  defendant  in  this  case  was  con- 
sistent with  his  innocence,  then  he  is  not  guilty  of  any 
offense.''  (6.)  *'The  count  charges  the  jury  that 
though  evidence  tending  to  show  flight  is  a  matter  to 
•be  considered  by  the  jury,  yet,  it  is  of  weak  and  incon- 
clusive character,  it  may  not  be  evidence  of  guilt  at  all.'' 
(8.)  "If  one  assaulted  suddenly  and  under  the  mad- 
dening influence  of  blows  slays  his  assailant^  and  there 
is  nothing  else  in  ithe  transaction,  this  is  manslaughter 
and  not  murder." 

Worthy  &  Gardner,  for  appellant. — ^The  court 
erred  in  overiniling  the  defendant's  motion  to  quash 
the  veniae  and  his  objection  to  being  put  to  triaJ. — Mitch- 
ell i\  Htatc,  129  Ala.  23;  Evans  r.  t^tate,  80  Ala.  4; 
Thompson  v.  State,  122  Ala.  12;  Childress  v.  State,  122 
Ala.  21. 

The  court  erred  in  refusing  the  several  charges  re- 
quested by  defendant. — Compton  v.  State ^  110  Ala.  23; 
Stocking  v.  State,  118  Ala.  70;  Hemon  v.  State,  112 
Ala.  46 ;  Brown  v.  Stnte,  109  Ala.  89 ;  Williams  v.  State, 
98  Ala.  22;  Cohen  /;.  State,  50  Ala.  108;  Bain  i\  State, 
74  Ala.  38;  Bodine  v.  State,  129  Ala.  106;  Scaks  v. 
State,  96  Ala.  75;  Crawford  t\  State,  112  Ala.  33;  Smith 
t\  State.  68  Ala.  430;  Roberts  i\  State,  68  Ala.  156. 

C'HAs.  G.  Brown,  Attorney-General,  for  the  State. 
There  is  no  merit  in  the  motion  to  quash,  or  plea  in 
abatement  to  venire. — Chamblee  v.  State,  78  Ala.  466; 
Thomas  r.  State,  124  Ala.  48. 

DOWDELL,  J.— Se<?tion  5004  of  the  Criminal  Code 
under  which  the  special  venire  in  this  case  was  drawn, 
provides  as  follows :  "When  any  capital  case  or  cases 
stand  for  trial,  the  court  j?hall,  at  least  one  entire  day 
before  the  same  are  set  for  trial,  cause  the  box  con- 
taining i\\^  namee;  of  jurors  to  be  brought  into  the  court- 
room, and  after  having  the  same  well  shaken,  the  pre- 
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siding  judge  shall  then  and  there  publicly  draw  there- 
from not  less  than  twenty-five  nor  more  than  fifty  of 
such  names  for  each  capital  case  [italics  are  ours,  and 
for  ijurposes  that  will  appear  hereafter],  a  list  of  which 
shall  be  immediately  made  out  by  the  clerk  of  the  court 
and  an  order  issued  to  the  sheriff  to  summon  the  i)er- 
sons  so  dra^^Ti  to  appear  upon  the  day  set  for  trial,  in 
like  manner  and  under  like  penalties  as  he  is  required 
to  summon  grand  and  petit  jurors^  If  the  names  in  the 
jury-box  should  be  exhausted  before  ithe  completion  of 
the  drawing  of  such  special  jurors,  the  court  shall  di- 
rect the  sheriff  to  summon  from  the  qualified  citizens 
of  the  county,  tlie  specified  number  of  persons  necess- 
sary  to  complete  the  number  of  special  jurors  ordered 
by  the  court.'^ 

At  the  time  of  setting  a  day  for  the  trial  of  the  de- 
fendant there  were  two  capital  cases  pending  in  the 
circuit  court,  that  of  the  defendant  and  one  of  the  State 
V.  Dan  McGuire.  These  defendants  were  separately 
indicted  and  for  separate  and  distinct  felonies.  Both 
cases  were  by  order  of  the  court  set  for  trial  on  the 
same  day,  and  by  order  of  the  court  only  one  drawing 
of  special  jurors  was  had,  which  together  with  the  reg- 
ular jurors  drawn  and  summoned  for  tht?  week  of  the 
trialj  constituted  one  and  the  same  special  venire  for 
the  trial  of  both  cases.  On  the  day  of  the  trial  a  jury 
of  twelve  was  first  selected  from  the  special  venire  for 
the  trial  of  the  defendant  Dan  McGuire,  and  thereupon 
and  then  the  court  proceded  to  the  selection  of  a  jury 
of  ,twelve  for  the  trial  of  the  appellant,  all  against 
this  defendant's  objection.  Before  a  jury  had  been  com- 
pleted, the  names  of  all  of  the  persons  who  had  been 
selected  for  the  first  jury,  were  drawn,  and  as  each 
was  drawn,  the  slip  containing  the  name,  was  directed 
by  the  court  to  be  laid  aside,  and  the  defendant  denied 
the  right  of  i>as8ing  on  said  jurors  by  challenging  or 
accepting. 

From  the  forgoing  statement  it  is  apparent  that 
the  defendant  did  not  have  the  number  of  jurors  from 
which  to  select  a  jury  for  his  trial,  which  the  former 
order  of  the  court,  made  in  setting  a  day  for  his  trial 
gave  him,  and  this  by  the  action  of  the  court.     It  is 
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wholly  diflferent  from,  and  does  not  come  within  the 
principles  and  reason  of  those  cases,  where  one  or  more 
of  the  regular  jurors,  who  constitute  in  part  the  spe- 
cial venire,  may  happen  at  the  time  of  the  drawing  and 
Belecting  of  a  jury  in  a  capital  case,  to  Ik?  engaged  in 
the  trial  of  some  other  case,  as  in  Kimhrough  i\  State, 
62  Ala.  248,  and  similar  cases.  As  was  said  in  Evafm 
V,  State,  80  Ala.  6,  in  such  cases,  "the  ruling  is  founded 
on  the  presumption,  that  when  the  legistature  provided 
that  the  regular  jurors  in  attendance  should  consti- 
tute a  part  of  the  venire,  it  was  contemplated  that  some 
of  them  might  be  engaged  in  the  trial  of  another  cause, 
and  that  the  right  of  the  defendant  to  have  such  regu- 
lar jurors  called  is  subject  to  the  due  administration 
of  the  law,  and  does  not  operate  to  delay  or  obstruct 
the  business  of  the  (H>U'rt."  The  necessities  in  such  cases 
arise  not  by  any  act  of  the  court,  but  unavoidably  in  the 
due  administration  of  the  law.  But  so  much  cannot 
be  said  in  the  present  case.  Nor  can  it  be  said,  that  it 
was  within  the  contemplation  of  the  legislature  in  the 
enactment  of  the  wtatute  under  which  the  venire  in 
this  case  was  drawn,  that  any  of  the  -sperial  jurors 
drawn  on  the  venire  might  be  engaged  in  the  trial  of 
another  cause  at  the  time  of  the  dramng  and  selecting 
the  jury  from  the  venire  for  the  trial  of  the  case. 
The  statute  provides,  that  not  less  than  twenty-five 
nor  more  than  fifty  special  jurors,  may  be  drawn  for  the 
special  venire,  and  if  one  venire  may  be  ordered  for  the 
trial  of  two  cases,  wliy  not  for  the  trial  of  three  cases, 
or  as  for  that  matter  four  cases;  and  if  the  number  of 
special  jurors  ordered  lie  thirty-six,  it  would  l>e  pos- 
sible in  making  up  the  first  three  juries  of  twelve  each, 
from  the  special  venire,  to  exhaust  the  thirty-six  spe- 
cial jurors  drawn,  leaving  to  the  founth  defendant,  not 
one  of  the  special  juroi*s  drawn  for  his  trial,  and  only 
the  regular  jurors  fnmi  which  to  select  his  jury, 
thereby  utterly  defeating  the  purposes  of  the  statute. 
The  question  here  presented,  that  is,  of  drawing  one 
special  venire  for  the  trial  of  txi-o  separate  capital  cases, 
was  considered  by  this  c*ourt  in  the  case  of  Evans  v. 
State,  supra,  not  under  the  pi-esent  statute  above  set 
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out,  but  under  a  local  statute  entitled  an  a^ct  "To  reg- 
ulate the  drawing  and  emparineling  of  grand  or 
I>eitit  jurors  in  Dallas  county,"  appffoved  Feb- 
ruary 14,  1885,  (Session  Acts,  1884-85,  p.  492). 
In  construeing  the  part  of  this  act  relating  to 
the  drawing  and  selecting  of  a  jury  for  the 
trial  of  a  capital  felony,  it  w^as  held  to  be  error  to 
order  one  venire  for  the  trial  of  two  defendants  sepa- 
rately indicted  for  separate  and  distinct  felonies.  With- 
out repeating  all  that  was  there  said,  with  regard  to  the 
manifest  operation  of  the  provisions  of  the  statute  to 
preserve  unity,  etc.,  in  empanneling  a  jury,  and  con- 
templating that  it  shall  be  a  proceeding  in  the  x>artic- 
ular  case,  individualized  and  separate  from  all  other 
criminal  cases  pending  in  the  court,  it  may  be  here  ob- 
served, that  w^hat  was  said,  applies  with  equal  force 
and  reason  to  section  5004  no^-  under  consideration. 
This  section  formed  a  part  of  the  act  approved  Feb- 
ruary 26,  1887,  which,  as  originally  passed,  excepted 
from  its  provisions  certain  counties  named  therein.  In 
express  terms,  as  originally  enacted,  and  as  it  now 
stands  in  the  Code,  it  provides  for  a  drawing  of  spe- 
cial jurors  ''for  each  capital  case/^  that  is,  when  more 
than  one  capital  case  stands  for  trial.  Section  5005, 
which  follows  section  5004,  directs  what  shall  consti- 
tute the  venire  for  the  trial  of  a  capital  case.  This  sec- 
tion provides,  that  the  special  jurors  so  drawn  together 
with  the  regular  jurors  drawn  and  summoned  for  such 
subsequent  week,  w^hen  set  for  trial  other  than  a  day 
of  the  first  week,  shall  constitute  the  venire.  Section 
5009  directs  the  manner  of  drawing  the  jury  on  the 
day  set  for  the  trial.  This  section  provides  that  the 
names  of  the  jurors  summoned  for  the  trial  as  well  as 
the  names  of  the  regular  jurors  in  attendance,  must 
be  written  on  slips  of  paper,  folded  or  rolled  up,  placed 
in  a  box,  or  some  substitute  therefor,  and  shaken  up, 
to  be  dlra^^Ti  out,  one  by  one,  in  the  presence  of  the  court 
by  some  officer  designated  by  the  court,  until  a  jury  is 
completed.  It  is  manifest  from  these  provisions  that  it 
was  intended  to  secure  to  the  defendant  the  right  to 
select  his  jury  from  the  speciial  jurors  drawTi  and  sum- 
moned for  his  trial,  not  from  a  part  of  them,  but  from 
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all,  and  likewise  from  the  regular  jurors  constituting 
in  part  the  special  venire^  but  in  case  of  the  regular 
jurors,  subject,  of  course,  (to  the  contingency  of  one 
or  more  of  them  being  at  the  time  engaged  in  the  trial 
of  some  other  cause. 

The  ease  of  Chamblee  v.  State,  reported  in  78  Ala. 
466,  was  decided  at  the  same  term  as  Evans  v.  State, 
supra,  and  cites  the  latter  case,  differenitiating  the  two 
cases.  The  statute  under  consideration  in  Chamhle&s 
case,  was* the  act  approved  February  17,  1885  (Session 
Acts,  1884-85,  p.  181).  The  provisions  of  this  act  rel- 
ative to  the  drawing  of  jurors  for  capital  felonies  are 
materially  different  from  the  provisions  of  section  5004 
of  the  Code.  Section  10  of  this  act  provided  for  the 
drawing  of  one  special  venirt'  fi'oni  which  to  select  juries 
for  capital  cases  standing  for  trial. 

The  statute  under  consideration  in  the  ca«e  of  Thonias 
V.  State,  124  Ala.  48,  was  a  local  statute,  applying  to 
Montgomery  county.  This  act  in  express  teiims  author- 
ized the  draAving  of  one  venire  for  the  trial  of  two  or 
more  capital  cases. 

Our  conclusion  is  that  the  cii^cuit  court  committed 
error  in  ordering  one  special  venire  for  the  trial  of  two 
separate  and  distinct  cases. 

The  defendant  requested  in  Am  ting  many  charges, 
quite  a  number  of  which  were  refused  by  the  court. 
Some  of  tlu?  i^efused  charges  contained  connect  exposi- 
tions of  the  law,  and  others  did  not.  According  to  the 
order  in  whirh  they  api>ear  in  the  record,  the  first  re- 
fused charge  which  should  have  been  given  is  numbered 
14.  This  fluirge  was  held  good  in  Campton  v.  State, 
ll(i  Ala.  34,  and  in  Stomking  v.  State,  118  Ala.  70.  The 
only  difference  between  the  charge  here  and  the  chai'ge 
in  those  cases  being,  that  in  the  latter  the  language  used 
i^5 — if  the  jury  has  a  reasonable  doubt  of  defendant's 
guilt  of  manslaughter  ^^rising  out  of  any  part  of  the 
evidence;"  while  the  language  used  in  the  present  charge 
is — "arising  out  of  all  of  the  evidence."  The  change 
instead  of  detracting  from  the  charge  tended,  to  make 
it  a  more  perfect  one,  and  the  court  erred  in  its  re- 
fusal. 
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Charge  No.  9  i-ef used  to  the  defendant  is  an  exaet  copy 
of  a  charge  which  was  held  to  correctlj'  state  the  law, 
in  Styiith  i\  Htate,  68  Ala.  430.  I  think  the  charge  is  a 
correct  statement  of  the  law,  and  I  approve  the  former 
ruling  in  Umitlis  case,  supra.  The  majority  of  the  court, 
at  present,  however,  are  of  a  contrary  view  and  hold  that 
the  charge  is  faulty  in  that  it  is  misleading  in  its  ten- 
dency, and  for  that  reason  was  properly  refused. 

If  charge  No.  13,  as  copied  in  the  recoird,  is  a  correct 
copy  of  the  charge  as  asked — ^and  we  cannot  say  that 
it  is  not — then  it  can  hardly  be  said  to  be  intelligible. 
Charge  No.  1  is  subject  to  like  infirmity.  Charge  No. 
22  is  indefinite  and  uncertain,  ynth  tendency  to  mis- 
lead. 

The  evidence  without  conflict  showed  that  the  de- 
fendant after  the  killing  fled  from  the  State,  and  was 
apprehended  in  Arkansas  and  brought  back  from  that 
State.  This  was  all  of  the  evidence  as  to  flight — no 
explanation  was  offered.  Under  this  state  of  the  evi- 
dence, charge  6,  whether  abstractly  good  or  not,  was 
properly  refused. 

There  was  evidence  tending  to  show  that  the  defend- 
ant brought  on  the  difl&culty,  and  under  this  phase  of 
the  evidence,  charge  8,  if  bad  for  no  other  reason,  A\>as 
properly  refused. 

Charges  hypothesizing  self-defense  in  general  terms 
which  omit  to  set  out  the  constituent  elements  of  self- 
defense,  have  been  condemned  by  this  court  in  Miller 
V.  State^  107  Ala.  40,  and  in  Oilnwre  v.  State,  126 
Ala.  20.  So  also  charges  hypothesizing  one  or  more  ele- 
ments of  self-defense  without  setting  out  all  of  the  con- 
stituent elements,  and  asking  an  acquittal  on  those  hy- 
pothesized if  believed,  should  be  refused.  The  i-efused 
charges  not  herein  above  specially  mentioned,  are  either 
subject  to  the  infirmities  just  stated,  or  are  argumen- 
tative, or  are  faulty  in  misplacing  the  burden  of  proof. 

It  would  unnecessarily  prolong  this  opinion  to  at- 
itempt  to  deal  with  the  refused  charges  separately.  What 
we  have  said  is  sufficient  for  the  pui-poses  of  another 
trial.  For  the  errors  pointed  out  the  judgment  of  the 
circuit  court  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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^'  Winter  v.  The  State. 

Indictinent  for  seUbig  Spirituous,  Vinous  or  Malt 
Liquors   Contrary  to  Laic, 

1.  Selling   spirittLous    liquors;   charge   of   court   on   the   effect  of 

the  evidence. — On  a  trial  under  an  indictment  for  selling 
spirituous,  vinous  or  malt  liquors  without  a  license  and 
contrary  to  law,  where  the  court  in  its  charge  to  the  jury, 
after  instructing  them  as  to  what  constituted  a  sale,  then 
charges  that  the  State  must  show  beyond  all  reasonable 
loubt  that  the  defendant  sold  the  whiskey  in  question  to 
the  party  as  alleged,  or  that  not  being  the  owner  or  in- 
terested in  it  or  in  the  money  paid  for  it,  he  was  acting 
in  the  sale  for  the  owner  of  the  whiskey,  it  is  error  for 
the  court  to  further  instruct  the  jury  that  ''there  was  a  sale 
of  the  liquor  in  this  case  appears  from  the  evidence  almost 
without  dispute;"  this  portion  of  the  charge  being  upon 
the  effect  of  the  evidence. 

2.  Same;  general  charge  of  court  to  jury, — In  such  a  case,  where 

in  addition  to  the  ii^tructions  contained  In  the  general 
charge  as  above  set  out  the  court  further  instructed  them  that 
in  order  to  convict  the  defendant  they  must  believe  from 
the  evidence  beyond  all  reasonable  doubt  that  he  sold  the 
whiskey  to  the  State's  witness,  or  that  if  he  dia  not  own 
the  whiskey  he  aided  and  assisted  in  the  sale  as  the  agent 
of  the  owner,  it  is  not  error  for  the  court  to  further  in- 
struct the  jury  in  its  general  charge  that  "if  you  believe 
from  the  evidence  beyond  all  reasonable  doubt  defendant's 
conduct  was  a  subterfuge  to  sell  his  own  whiskey  to  the 
witness,  then  he  would  be  guilty." 

3.  Same;  same. — In  such  a  case,  it  is  not  error  for  the  court  to 

instruct  the  jury  in  ita  general  charge  that  "if  the  defend- 
ant had  no  interest  in  the  whiskey,  but  if  you  believe  from 
the  evidence  beyond  all  reasonable  doubt  he  was  acting  as 
the  agent  of  some  one  else  who  owned  the  whiskey  In  mak- 
ing a  sale  to  the  State's  witness,  if  such  sale  was  made,  he 
is  guilty." 

4.  Same:  not  error  to  refuse  charges  which  are  repetitions  of  those 

already  given. — It  Is  not  error  for  the  court  to  refuse 
charges  requested  by  defendant  which  are  substantially  dupli- 
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cates  or  a  repetition  of  charges  previously  given  at  the  re- 
quest of  the  defendant. 
5.  Same;  charge  to  the  jury, — On  a  trial  under  an  indictment  for 
selling  spirituous,  vinous  or  malt  liquors  without  a  license 
and  contrary  to  law,  a  charge  is  erroneous  and  properly  re- 
fused as  misleading,  which  instructs  the  jury  that  there  is 
no  presumption  in  this  case  that  the  defendant  was  a  man 
who  had  liquor  to  sell ; "  since  the  defendant  may  have  prop- 
erly been  found  guilty  as  cnarged  in  the  indictment,  not- 
withstanding he  had  no  liquor  to  sell. 

Appeal  from  ithe  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  James  A.  Bilbro. 

The  appellant  in  this  case,  J.  H.  Winter,  was  in- 
dicted, tried  and  convicted  for  selling  spirituous,  vinous 
and  malt  liquors  without  a  license  and  contrary  to  law. 
Upon  the  trial  of  the  case,  only  one  witness,  Dal  Keener, 
was  examined.  He  testified  thaft  he  met  the  defendant 
in  Centre,  Cherokee  county,  and  stated  to  him  that  he 
would  like  to  get  some  whiskey ;  that  the  defendant  re- 
plied that  he  did  not  know  of  any,  but  said  (that  he 
might  find  some;  that  upon  being  asked  w^hat  half  a  pint 
would  cost,  he  siaid  he  supposed  it  would  cost  35  cents; 
thereupon  the  witness  threw  35  cents  on  the  ground 
in  the  defendant's  presence  and  left;  ithat  the  defendant 
also  left  and  in  about  half  an  hour  he,  the  witness,  saw 
the  defendant  and  asked  him  about  the  whiskey,  and 
the  defendant  told  him  where  he  had  left  it  on  the  side 
of  the  road  about  a  quarter  of  a  mile  from  where  he 
first  saw  the  defendant.  This  witness  further  tes- 
tified that  when  the  defendant  left  him  he  went  in  the 
direction  of  his  home,  and  that  the  w^hiskey  was  placed 
not  verj^  far  from  the  defendant's  home. 

Among  the  portions  of  the  court's  oral  charge  to 
which  exceptions  w-ere  separately  i-eserved  and  which 
are  referred  to  in  the  opinion,  w^ere  the  following:  (A.) 
"If  you  believe  from  the  evidence  beyond  all  reasonable 
doubt  defendant's  conduct  was  a  subterfuge  to  sell  his 
own  whiskey  to  the  witness,  then  he  would  be  guilty." 
(B.)  "If  defendant  had  no  interest  in  the  whiskey, 
but  if  you  believe  from  the  evidence  beyond  all  reason- 
able doubt  he  was  acting  as  the  agent  of  some  one  else 
who  owned  the  whiskey  in  making  a  sale  to  the  State's 
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witness,  Keener,  if  guch  a  sale  was  made,  he  is  guilty." 
The  defendant  requested  the  court  to  give  to  the  jurj* 
the  fol  lolling  written  charges,  and  sei>arately  excepted 
to  the  court's  I'efusal  to  give  each  of  them  as  asked: 
(1.)  "The  court  charges  the  jury  that  if  the  jury  have 
a  reasonable  doubt  growing  out  of  the  whole  evidence 
or  an^'  part  of  it,  whether  the  defendant  sold  the  liquor 
(to  the  witness  or  was  interested  in  the  liquor  or  the 
money  thrown  down  by  the  witness,  or  whether  the  de- 
fendant acted  merely  as  the  agent  of  the  witness  in 
procuring  the  liquor  for  him,  then  the  jurj-  can  not  con- 
vict him."  (2.)  "There  is  no  presumption  in  this  case 
that  defendanit  was  a  man  who  had  liquor  to  sell."  (3.) 
"The  jurj^  are  not  authorized  to  guess  at  defendant's 
guilt,  but  must  find  him  not  guilty  unless  they  are  con- 
vinced by  the  evidence  b^ond  all  rea»>nable  doubt 
and  to  a  moral  certainty  that  defendant  sold  the  liquor 
as  charged  in  the  indictment." 

H.  W.  Garden,  for  appellant. 

Chas.  G.  Brown,  Attorney-General,  for  the  State, 
cited  Amos  i\  l^tate,  78  Ala.  498;  Robertson  i\  State. 
99  Ala.  189;  Robeson  i\  State,  100  Ala.  40;  Oilmore  r. 
State,  125  Ala.  59;  Bonds  r.  State,  130  Ala.  117;  1 
Mayfield's  Digest,  480,  §  282. 

HARALSON,  J. — Only  one  witness  was  examined, 
and  that  on  the  part  of  the  State.  His  evidence  tended 
strongly  to  show  that  defendant  sold  him  at  the  time 
and  place  mentioned,  a  half  pint  of  whiskey,  for  the 
price  of  35  cents. 
j  In  its  general  charge  to  the  jun%  the  court  stated 

I  in  a  manner  not  objected  to,  what  constituted  a  sale, 

and  told  them  that  the  State  must  show  beyond  all 
reasonable  doubt,  that  the  defendant  sold  the  whiskey 
in  question  to  the  party  alleged,  or,  that  not  being  the 
owner  of  nor  interested  in  it,  nor  interested  in  the 
money  paid  for  it,  if  any  was  ptiid,  he  was  acting  in 
the  sale  for  the  owner  of  the  whiskey.  After  this  state- 
ment^ the  court  stated  to  the  jury:  "That  there  was  a 
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sale  of  the  liquor  in  this  case  appears  from  the  evi- 
dence almost  \iithout  dispute."  To  this  statement,  the 
defendant  excepted.  This  was  a  charge  on  the  effect  of 
the  evidence,  an  error  which  was  not  relieved  by  ^>ther 
portions  of  the  oral  charge  in  which  it  appeared, — the 
question  as  to  whether  there  ^las  a  sale  or  not,  being 
one  for  the  determination  of  the  jury  under  all  the  evi- 
dence. 

Parts  of  the  oral  charge  marked  A^nd  B,  weie  sepa- 
rately excepted  to.  These  were  given  in  connection  with 
that  part  of  the  charge  set  out  above,  to  whi-ch  excep- 
tions were  reserved,  and  in  the  came  connection,  as  a 
part  of  the  same  oral  charge, — "That,  before  they  [the 
jury]  could  'convict  the  defendant,  they  must  believe 
from  the  evidence  beyond  all  reasonable  doubt,  that 
the  defendant  sold  the  whiskey  to  the  witness,  Keener, 
or  that  if  he  did  not  own  the  whiskey,  he  aided  and 
assisted  in  the  sale  as  the  agent  of  the  owner,"  etc. 
\^'hen  construed  with  reference  to  and  in  connection 
^ith  the  entire  chai'ge  and  the  evidence  in  the  case, 
these  excepted  portions  of  the  charge  did  not  contain 
reversible  en-or.  The  one  marked  A,  thus  construed, 
did  not  assume  that  defendant  sold  his  own  liquor. 

The  first  charge  refused  to  defendant,  was  substan- 
tially given  in  charges  1,  2,  3  requested  by  defendant; 
but,  without  reference  to  this,  it  was  bad,  in  that  it 
predicated  an  acquittal  on  a  part  of  the  evidence. — Nich- 
olson V.  Htate,  117  Ala.  32;  Winter  v.  State,  132  Ala. 
Charge  2  was  properly  refused  as  tending  to  mislead 
the  jurj-.  Defendant  might  have  been  properly  found 
guilty  under  the  evidence,  notwithstanding  he  was  not 
a  man  who  had  liquor  to  sell. 

Without  reference  to  other  infirmity  in  charge  3,  re- 
fused to  defendant,  it  was  a  substantial  duplicate  of 
charge  6  given,  and  its  refusal  may  be  justified  on  tha^t 
ground. 

For  the  error  indicated  the  judgment  below  is  re- 
versed and  the  cause  remanded. 
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|}|^|  Hampton  v.  The  State. 

Prosecution  for  Carrying  Concealed  Weapons, 

1.  Carrying     concealed     weapons;     su^ciency     of     complaint. — A 

complaint  which  charges  that  within  twelve  months 
before  the  making  thereof  the  defendant  "carried  con- 
cealed about  his  peurson  a  pestol/'  Is  not  bad  or  subject 
to  demurrer  for  the  mistake  In  the  spelling  of  the  words 
person  and  pistol;  such  mistake  being  a  mere  clerical  or 
grammatical  error. 

2.  Motion  in  arrest  of  judgment;  how  should  he  shown  on  appeal, 

A  motion  in  arrest  of  judgment,  the  ruling  thereon,  and  the 
reservation  of  the  question  as  to  such  ruling  can  not  be  pre- 
sented on  appeal  by  bill  of  exceptions,  but  must  be  shown 
by  the  record  proper;  and  when  presented  only  by  bill  of 
exceptions,  the  ruling  of  the  trial  court  thereon  will  not  be 
reviewed. 

3.  Same;  when  properly  made. — In  a  criminal  case,    a  motion    in 

arrest  of  judgment  must  be  disposed  of  by  being  denied  or 
granted  after  the  verdict,  and  before  the  court  proceeds  to 
pronounce  sentence  upon  the  accused;  and  when  not  made 
until  after  the  sentence  is  pronounced,  such  motion  comes 
too  late. 

4.  Criminal   law;    motion   for  new   trial, — Rulings   upon   motions 

for  new  trials  in  criminal  cases  are  not  revisable  on  appeal. 

5.  Carrying  concealed  weapons;   when  general  affirmative  charge 

improperly  given. — Where  on  a  trial  of  a  defendant  for  car- 
rying a  pistol  concealed  about  his  person  there  is 
no  dispute  as  to  the  defendant  having  a  pistol  on  his  per- 
son, but  the  evidence  is  in  conflict  as  to  whether  such  pistol 
was  concealed,  the  general  affirmative  charge  is  improperly 
given  at  the  request  of  the  State. 

6.  Charge  to  the  jury;  reasonable  doubt, — In  a  criminal  case,  a 

charge  which  instructs  the  jury  that  "if  you  do  not  believe 
the  evidence  beyond  a  reasonable  doubt  you  are  not  re- 
quired to  find  the  defendant  guilty,"  is  erroneous  and  prop- 
erly  refused. 

7.  Carrying  concealed  weapons;   charge  to  the  jury. — On   a  trial 

under  a  prosecution  for  carrying  a  pistol  concealed,  a  charge 
is  erroneous  and  properly  refused  which  instructs  the  jury 
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that  "if  you  are  satisfied  from  the  evidence  that  the  defend- 
ant was  carrying  the  pistol  in  such  a  manner  that  it  was 
observable  by  ordinary  observation,  you  should  find  the  de- 
fendant not  guilty." 

Appeal  from  the  CJounty  Court  of  Morgan. 

Tried  before  the  Hon.  William  E.  Skegus. 

The  complaint  under  which  tl^e  appellant,  Calvin 
Hampton,  was  itried  and  convicted  charged  "that  within 
twelve  months  before  the  filing  of  this  complaint,  Cal- 
vin Hampton  carried  concealed  about  his  i)eurson  a  i)es- 
tol,  which  said  offense  has  been  committed  in  said 
county  against  the  peace  and  dignity  of  the  State  of 
Alabama." 

To  ithis  complaint  or  affidavit  the  defendant  demurred 
upon  the  ground  that  it  did  not  charge  the  commission 
of  any  offense,  but  avers  that  the  defendant  "carried 
concealed  about  his  peurson  a  pestol,-'  and  that  the  aiver- 
ments  of  said  affidavit  were  uncertain  and  insufficient 
This  demurrer  was  overruled. 

Under  the  opinion  on  the  present  appeal  it  is  un- 
necessary to  set  out  the  facts  in  detail. 

The  court,  at  the  request  of  the  State,  gave  to  the 
jury  the  follo\iing  charge :  "If  the  jury  believe  the  evi- 
dence beyond  a  reasonable  doubt,  they  will  find  tlie  de- 
fendant guilty  as  charged  in  the  complaint."  The  de- 
fendant duly  excepted  ito  the  court's  giving  this  charge, 
and  also  separately  excepted  to  the  court's  refusal 
to  give  the  following  written  charges  requested  by 
him:  (1.)  "If  you  do  not  believe  the  evidence  be- 
yond a  i-easonable  doubt,  you  are  not  re^juired  to  find 
the  defendant  guilty."  (2.)  "If  you  are  satisfied 
from  the  evidence  that  the  defendant  was  carry- 
ing the  pistol  in  such  a  manner  that  it  was  ob- 
servable by  ordinary  observation,  you  should  find  the 
defendant  not  guilty."  After  the  judgment  of  convic- 
tion rendered  upon  the  verdict  of  the  jury,  the  defend- 
ant made  a  motion  in  arrest  of  judgment.  This  motion 
does  not  appear  as  part  of  the  record,  and  it  does  not 
appear  to  have  been  made  until  after  the  sentence  of 
the  court  had  been  passed  upon  the  defendant 
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RUSSELL  &  Lynne,  for  appellant-The  demurrer  to 
the  complaint  should  have  been  sustained  The  "ustaie 
in  the  spelling  of  the  AV'orde  therein  rendered  the  same 
uncertain  and  defective.-Parfcer  v  State,  114  Ak 
690;  Wood  V.  State,  50  Ala.  144;  Gnflith  v.  State,  90 

The  count  erred  in  ite  ruling  upon  the  charges  i^ 
quested.— Pierson  r.  State,  99  Ala.  151;  A.  O.  S.  K  K 
ho  V.  McAlpine,  80  Ala.  76;  Siebold  v.  Rogers  110 
Ala.  438;  Jones  v.  State,  51  Ala.  17;  Street  v.  State,  il 
Ala.  89. 

Chas.  G.  Beown,  Attorney-General,  for  the  State. 
There  was  conflicting  evidence  in  the  case  and  charge 
1  had  tendency  to  mislead  and  confuse  the  jury.— Kocn 

V.  State,  115  Ala.  99.  .     .  ,    ^     +  „.<,= 

The  second  charge  requested  by  the  defendant  ys 
properlv  refused.— Dnsrsrers  v.  State,  123  Ala  49;J«tn- 
sf  j/  r.  State,  91  Ala.  29;  Smith  v.  State,  96  Ala.  68. 

TYSON,  J.— The  complaint  upon  which  defendant 
was  tried  is  not  before  us.  The  copy  of  it  in  the  tran- 
script does  not  show  cleariy  how  the  word  "person^ 
was  spelled,  whether  "peurson"  or  "purson.^  But  it 
is  of  no  consequence  whether  the  one  or  the  other,  since 
it  is  sirnplv  a  clerical  or  grammatical  error.  It  is  im- 
possible to*  read  the  complaint  and  be  in  doubt  as  to 
the  word  intended  or  its  import  The  same  may  be  said 
of  the  woixl  pistol,  if  we  concede  that  it  wbs  wntten 
"pt>stol."— Gro/Jf  V.  The  State,  55  Ala.  207;  Ward  v.  Th 
State,  50  Ala.  120.  ,.       ^^       ^ 

A  motion  in  arrest  of  judgment,  the  ruling  thereoi 
and  the  resenation  of  a  question  as  to  such  ruling  can 
not  be  presented  on  appeal  by  bill  of  exceptions,  bu 
must  be  shown  bv  the  recoi-d  proper;  and  when  pre 
sented  onlv  bv  bill  of  exceptions  the  ruling  of  the  tna 
ei>urt  thereon  will  not  be  reviewed.— T'ai/Zor  v.  Th 
State.  112  Ala.  69.  Furthermore,  such  motion  shoul 
be  made  and  denied  after  the  verdict  and  before  sei 
tence.  It  comes  properly  between  the  verdict  an 
judgment  pronouncing  the  sentence.— So  n</«rs  v.  Th 
State,  129  Ala.  69. 
Vol-  iss. 
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The  overruling  of  the  motion  for  a  new  trial  is  not 
reversible. — Bondurant  v.  The  State,  125  Ala.  31. 

There  was  no  dispute  as  to  the  defendant's  having  the 
pistol  on  his  person.  The  matter  of  controversy  wa»  as 
to  whether  it  was  coneealed.  On  this  }X)int,  the  evi- 
dence was  in  conflict.  It  was  error,  therefore,  to  give 
the  general  affirmative  charge,  with  hypothesis,  for  the 
State.  If  the  pistol  was  not  concealed  the  prisoner  was 
not  guilty  and  the  fact  of  its  concealment  was  a  question 
for  the  jury. 

There  was  no  error  committed  in  the  exclusion  of  ev- 
idence, nor  in  the  refusal  of  the  two  written  charges 
requested  by  defendant. — Koch  v.  The  State,  115  Ala. 
99;  Di'iggers  v.  The  State,  123  Ala.  46. 

Reversed  and  remanded. 


Walkley  y.  The  State, 

Indictment  for  Assault  and  Battery, 

Trial  and  its  incidents;  right  of  court  to  adjourn  from  time  to 
time, — ^A  court  has  the  inherent  power  to  adjourn  its  sitting 
from  time  to  time  within  the  time  aUowed  by  law  for  hold- 
ing the  term;  and  the  exercise  of  this  power  operates  merely 
as  a  postponement  of  the  business,  and  is  not  the  ending 
of  the  term;  and,  therefore,  under  the  statute  regulating  the 
terms  of  and  proceedings  in  the  county  court  of  Elmore  county, 
providing  that  the  regular  term  "may  continue  until  the 
business  is  disposed  of,"  (Local  Acts,  1898-99,  p.  257),  the  ad- 
journment of  the  court  upon  the  day  fixed  for  the  holding 
of  the  regular  term,  to  some  subsequent  day,  prior  to  the 
time  of  holding  the  next  succeeding  term,  does  not  amount 
to  an  adjournment  sine  die,  but  is  a  temporary  adjournment 
from  one  day  to  another  day  of  said  regular  term. 

Pleading  and  practice;  sufficiency  of  replication  to  plea  of 
former  conviction. — ^A  replication  to  the  plea  of  former  con- 
viction which  does  not  either  expressly  or  impliedly  deny  the 
facts  averred  in  said  plea  nor  present  any  issue  of  fact,  is 
subject  to  demurrer. 

Trial  and  its  incidents;  reading  from  law  hooks  in  argument  to 
Jury, — It  is  not  error  for  the  court  to  refuse  to  allow  de- 
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fendant's  counsel  In  his  argument  to  the  jury  to  read  ex- 
tracts from  law  books. 
4.  Assault  and  battery;  charge  to  the  jury. — In  a  prosecution  for 
an  assault  and  battery,  where  the  evidence  tor  the  defend- 
ant tends  to  show  that  the  day  before  the  commission  of  the 
assault  the  person  assaulted,  who  was  a  school  teacher,  had 
immoderately  whipped  the  son  of  the  defendant,  a  charge 
is  erroneous  and  properly  refused  which  assumes  that  the 
defendant  might  be  legally  justified  in  committing  the  as- 
sault and  battery,  upon  the  ground  that  his  son  had  been 
so  punished. 

Appeal  from  the  County  Court  of  Elmore. 

Tried  before  the  Hon.  H.  K.  Lancaster. 

On  December  31,  1900,  an  affidavit  waii  made  before 
the  judge  of  the  eounty  court  chui^ng  the  appellant 
with  an  assault  on  L.  N.  Duncan,  and  a  warrant  was 
issued  thereon  charging  him  with  assault  and  battery. 

The  regular  term  of  the  court  convened  on  the  third 
Monday,  which  was  the  19th  day  of  August.  ( Local  Acts, 
1898-99,  p.  257. )  The  jury  was  summoned  to  appear  on 
that  day,  but  the  venire  was  not  returned  inito  court 
by  the  sheriff  until  September  2.  The  record  shows  that 
on  August  19,  the  judge  ordered  the  court  adjourned 
until  8epteml)ei"  2,  which  order  was  entered  by  the 
eleirk,  but  no  order  was  made  in  reference  to  the  jury. 

Defendant  objected  by  plea  that  he  could  not  be  put 
to  trial  as  the  term  being  held  was  not  a  regular  term, 
that  no  jury  trial  could  be  had  except  at  a  regular  term, 
and  he  was  entitled  to  a  juiT  trial.  The  court,  overruled 
this  plea  and  held  it  for  naught  and  forced  defendant 
to  go  to  trial.  Defendant  raised  the  same  objection  by 
oflfering  evidence  in  support  of  his  plea,  but  the  court 
overuled  it,  and  he  duly  excepted. 

Defendant  filed  a  plea  of  former  jeopardy  in  that  he 
had  been,  onFebruary21, 1901,  in  the  same  i-ourt,  tiietl 
and  convicted,  on  a  warrant  sworn  out  on  December 
20,  1900,  charging  him  with  disturbing  an  assemblage 
met  for  school  puriK>ses  or  holiday,  which  the  plea 
avers  was  creat<^l  at  the  Fifth  Agricultural  School  at 
Wetumpka,  on  December  20,  1900,  by  defendant  as- 
saulting and  beating  one  L.  X.  Duncan,  and  from  no 
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other  cau»e  or  act  of  defendant ;  that  defendant  struck 
Duncan  only  on'ce,  and  for  this,  his  only  act,  he  was 
convicted  on  the  charge  of  disturbance,  etc.,  as  afore- 
said, in  February,  1901;  that  the  assault  and  battery 
here  charged  is  the  same  identical  act,  and  not  other- 
wise, for  whi-ch  he  has  already  been  prosecuted  and  con- 
victed on  the  charge  of  disturbance,  etc.  There  was  no 
demurrer  to  this  plea.  The  State  replied,  admitting 
the  prosecution  and  conviction  of  disturbance,  etc.,  and 
that  su<:h  disturbance  consisted  of  the  assault  and  bat- 
tery at  the  school  on  December  20,  1900,  but  denying 
that  defendant  had  been  tried  for  an  assault  and  bat- 
tery on  Duncan  on  December  20,  at  the  school,  and  de- 
nied that  defendant  had  ever  been  tried  for  the  offense 
of  assault  and  battery  on  Duncan  on  that  date,  or  that 
the  oiSfense  for  which  the  defendant  was  tried  in  Feb- 
ruary was  the  same  ofifense  as  that  for  which  he  is  now 
on  trial. 

To  this  replication  defendant  demurred  on  the  fol- 
lowing grounds  in  substance:  1.  That  the  replication 
fails  to  set  up  facts  independent  of  or  dehors  the  plea 
that  justified  the  further  prosecution  of  defendant.  2. 
That  the  replication  neither  confesses  nor  denies  mate- 
rial averments  of  the  plea,  nor  sets  out  new  or  inde- 
pendent facts  justifying  the  further  prosecution  of  this 
suit.  The  court -overruled  the  demurrer  to  the  i-epli- 
cation  and  defendant  excepted. 

The  evidence  showed  thaft  Duncan  was  a  teacher  in 
the  Agricultural  school  on  Deceml>er  20,  1900,  and  dur- 
ing the  day  before  had  chastised  his  pupil,  Earle 
Walkley,  the  son  of  the  defendant;  that  there  was  an 
entertainment  in  the  auditorium  of  the  school  in  the 
night  of  that  day,  ai^d  defendant  there  assaulted  and 
beat  Duncan  by  striking  him  one  blow.  There  was  ev- 
idence for  defendant  tending  to  show  that  Duncan's 
chastisement  of  defendant's  son  was  immoderate  and 
did  him  very  considerable  bodily  harm;  while  there 
was  evidence  for  the  State  tending  to  show  that  said 
punishment  was  not  severe  or  immoderate. 

Defendant's  counsel  in  the  course  of  the  argument  to 
the  jury  after  reading  parts  of  1  Blackstone's  Commen- 
taries, p.  449,  proposed  and  offered  to  read  therefrom  the 
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following:  ''Xay,  when  a  man's  son  was  beaten  by  an- 
other boy  and  the  father  went  near  a  mile  to  find  him 
and  there  revenge  his  son  s  quanTel  by  beating  the  other 
boy  of  which  he  afterwards  unfortunately  died,  it  was 
held  not  to  be  murder,  but  manslaughter  merely.  Such 
indulgence  does  the  law  show  to  the  frailty  of  human 
nature  and  the  workings  of  parental  affection."  This 
had  been  pre\dously  read  to  the  court  in  arguing  the 
competency  of  testimony,  and  w^hen  counsel  proposed 
and  was  proceding  to  read  it  to  the  jury,  the  court, 
ex  mero  inotUy  directed  and  ordered  counsel  not  to  read 
it  to  the  jury,  and  defendant  duly  excepted. 

Defendant  asked  the  following  ^^nritten  charge,  which 
was  refused:  *^The  jury  may  look  to  the  relation  be- 
tween defendanit,  Duncan,  and  defendant'^  son  (Earle) 
the  pupil  who  was  chastised,  in  mitigation  or  justifica- 
tion, if  they  find  from  all  the  evidence  that  defendant 
honestly  and  candidly  believed  that  his  child  had  been 
cruelly  or  immoderately  punished  by  said  Duncan.'' 
To  the  refusal  tto  give  this  charge,  defendant  excepted. 

The  defendant  was  convicted  of  an  assault  and  bat- 
tery, and  fined  $150,  and  from  this  judgmen  of  convic- 
tion he  pi-osecutes  the  present  appeal. 

John  H.  Parker  and  Watts^  Troy  &  Caffey,  for  ap- 
pellant.— It  will  not  be  denied  that  if  the  oflfense  for 
which  appellant  had  already  been  convicted  was  the 
same  as  the  one  for  which  he  was  being  tried,  or  the  one 
necessarily  included  the  other,  the  defense  of  former 
c(mviction  is  made  out. — ^Const.,  I,  §  10 ;  Moore  v.  State, 
71  Ala.  307,  and  many  other  cases  cited  on  p.  Ill  of 
Criminal  Code. 

''A  replication  must  either  traverse  or  confess  and 
avoid  the  matter  pleaded,  or  present  matter  of  estoppel 
thereto." — Winter  i\  Bank,  54  Ala.  172. 

The  plea  of  former  conviction  presented  a  complete 
defense. 

As  matter  of  law,  where  the  two  prosecutions  were 
based  on  the  same  act,  the  offenses  were  identical 
in  the  sense  of  constitutional  prohibition  against  double 
jeopardy;  and  the  offenses  of  disturbing  a  school  as- 
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sembly  and  assault  and  battery  were  the  same,  or  one 
necessarily  included  the  other. — Commorvwealth  v. 
Miller,  5  Dana.  (Ky.),  320;  Johnston  v.  State,  12  Ala. 
840;  Moore  v,  State,  71  Ala.  310-11;  Burst  v.  State,  68 
Ala.  604;  Sanders  t\  State,  55  Ala.  42;  O'Brien  v.  State, 
91  Ala.  25,  29. 

Chas.  G.  Browx,  Attorney-General,  for  the  State. 

SHAIJPE,  J. — A  court  has  inheremt  power  to  ad- 
journ it«  sittings  from  time  to  time  within  the  time  al- 
lowed by  law  for  holding  the  term.  In  general  such 
power  is  essential  to  the  convenient  and  proper  dispo- 
sition of  business  and  its  exercise  works  merely  a  post- 
ponement of  business  and  not  in  any  sense  an  ending 
of  the  term.  Under  the  tiict  regulating  terms  of  and 
procedure  in  the  county  court  of  Elmore  county  (Local 
Acts,  1898-99,  p.  257)  regular  terms  "may  continue  till 
ithe  business  is  disposed  of,''  and  jury  trials  though  un- 
authorized except  at  regular  terms  may  be  held  at  any 
time  during  such  terms.  When  the  defendant  was  tried 
there  had  been  no  adjournment  of  the  term  sine  die, 
but  the  court  was  being  held  pursuauit  to  a  temporary 
adjournment  from  one  day  to  another  day  of  the  reg- 
ular term, — and  hence  the  contention  that  the  court 
was  sitting  in  special  session  without  power  to  try  A^ith 
juries  is  unwarranted. 

The  replication  by  not  denying  impliedly  admitted  the 
matters  averred  as  facts  in  the  plea  of  former  convic- 
tion and  construed,  as  the  rules  of  pleading  require, 
most  strongly  againsit  the  pleader,  its  averment  that 
the  offense  for  which  the  defendant  had  been  previously 
convicted  T^-as  not  the  same  for  which  he  was  presently 
prosecuted,  must  be  taken  as  an  averment  merely  (that 
the  two  offenses  though  created  by  the  same  act  were 
different  in  law\  Such  difference  as  the  law  attaches 
by  name  and  punishment  to  several  consequences  of  a 
single  criminal  act,  results  of  course  from  the  law  itself , 
and  if  proper  to  be  asserted  in  opposition  to  the  plea, 
was  matter  for  demurrer  and  not  for  a  replication,  the 
oflSce  of  which,  if  not  traversing  the  plea,  is  confined  to 
setting  up  issuable  facfts  in  avoidance  or  estoppel.    The 
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effect  of  this  replication  was  to  thwart  the  plea  and 
place  the  defendant  at  disadvantage  by  turning  the  is- 
sue upon  the  averment  of  a  legal  <?onclusion.  In  over- 
ruling the  demurrer  to  the  replica/tion  there  was  error 
for  whi'ch  the  judgment  must  be  reversed. 

The  record  raises  no  question  as  to  the  merits  of  the 
plea.  As  bearing  on  that  subject  reference  may  be  made 
to  the  following  among  other  authorities:  Johnson  v. 
State,  12  Ala.  840;  O'Brien  v.  State,  91  Ala.  25;  Hurst 
V.  State,  86  Ala.  604 ;  Moore  v.  State,  71  Ala.  307. 

The  charge  requested  was  argumentative  and  bad  also 
in  assuming  that  defendant  might  be  legally  justified 
in  committing  the  assault  and  battery  on  no  other  prov- 
ocation than  the  punishment  received  by  his  son  on  the 
day  previous. 

The  court  did  not  eiT  in  refusing  to  allow  defendant's 
counsel  to  read  law  to  the  jury. 

Reversed  and  remanded. 


Grider  v.  The  State. 

Indictment   for  Embezzlement. 

1.  Embezzlement ;  what  necessary  to  constitute  statutory  offense. 
In  order  to  sustain  a  conviction  for  the  offense  of  embezzlement 
by  a  clerk  or  agent  under  the  statute  (Ck)de,  §  4659)  It  must  be 
proved  (1)  that  the  accused  was  the  clerk,  agent,  servant  or  ap- 
prentice of  a  private  person;  (2)  that  the  money  came  into 
his  possession  by  virtue  of  his  employment;  (3)  that  he 
embezzled  or  fraudulently  converted  it  to  his  own  use  or 
fraudulently  secured  it  with  the  intent  to  convert  It  to  his 
own  use;  and  on  a  trial  under  an  indictment  for  embezzle- 
ment, where  there  is  no  evidence  tending  to  show  that  the 
defendant  either  received,  from  or  for  his  employer,  any 
money  which  he  could  possibly  convert  or  embezzle,  the  de- 
fendant can  not  be  convicted. 

Appeal  from  the  County  Court  of  Macon. 
Tried  before  the  Hon.  M.  B.  Abeucrombie. 
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The  appellant  in  this  ease  was  prosecuted  and  con- 
vieted  in  the  county  court  of  Macon  county,  for  em- 
bezzlement. The  facfts  of  the  case  necessary  to  an 
understanding  of  the  decision  on  the  present  appeal 
are  sufficiently  stated  in  the  opinion. 

Jenks  &  Blub^  for  appellant,  cited  Pullam  v.  State, 
78  Ala.  31 ;  Brewer  v.  State^  83  Ala.  113;  Lmas  v.  State, 
62  Ala.  26;  Walker  v.  State,  117  Ala.  42. 

Chas.  G.  Brown,  Attoraey-General,  for  the  State, 
cited  10  Am.  &  Eng.  Ency.  Law,  1026;  State  v.  Baum- 
hager,  28  Minn.  226;  Kerr  v.  People,  110  111.  645; 
Brouyn  v.  State,  10  Ohio  St.  497. 

HARALSON,  J. — For  a  "clerk,  agent,  servant,  or  ap- 
prentice of  any  private  person  or  persons,"  to  be  guilty 
of  embezzlement  under  the  statute,  he  must  have 
fraudulently  converted  to  his  own  use,  or  the  use  of  an- 
other, money  or  property  which  came  into  his  posses- 
sion by  virtue  of  his  employment. — Code,  §  4659. 

For  a  conviction  of  the  effense,  it  has  been  held,  it  is 
essential  that  the  prosecution  establish  the  propositions, 
( 1 ) ,  that  the  accused  was  the  clerk,  agent,  servant,  or 
apprentice  of  a  private  person;  (2),  that  the  money  or 
property  came  into  his  possession  by  virtue  of  his  em- 
ployment; (3),  that  he  embezzled,  or  fraudulent- 
ly converted  to  his  own  use,  or  fraudulently^  secreted 
it  with  initent  to  convert  it  to  his  own  use. — Pullam  v. 
Stat.e,  78  Ala.  31;  Reeves  v.  State,  95  Ala.  41. 

Waiving  the  question  whether  or  not  the  defendant 
was  the  agent  of  the  prosecutor,  and  the  alleged  errors 
of  the  court  in  the  exclusion  of  evidence  offered  by  de- 
fendant for  the  purpose  of  showing  that  he  was  not  the 
employe  or  agent  of  the  prosecutor,  there  is  nothing  in 
the  evidence  tending  to  show  that  defendant  ever  re- 
ceived from  or  for  him  any  money  which  he  could  pos- 
sibly convert  or  embezzle.  The  charge  of  embezzlement 
for  which  the  State  elected  to  prosecute  was,  that  in 
the  account  which  defendant  rendered  for  his  expenses 
incurred  while  in  the  services  of  the  prosecutor,  there 
is  an  item,  of  May  9th,  1900,  of  35  cents  for  one  meal, 
paid  to  W.  M.  Bates,  the  contract  being  that  prosecutor 


Digitized  by 


Google 


190 


SUPREME  COURT 


[Nov.  Term, 


[Levy  V.  The  State.] 


was  to  paj'  defendant's  expenses  while  traveling.  The 
proof  relied  on  by  the  State  to  convict  was,  that  thig 
was  a  false  charge,  which  it  introduced  evidence  tend- 
ing to  show, — the  defendant,  on  the  other  hand,  intro- 
ducing evidence  tending  to  show  that  it  was  a  correct 
charge.  But,  whether  cori-ect  or  not,  one  of  two  things 
remains  true,  first,  if  not  correcit,  then  no  money  was 
paid  out  for  the  meal  and  there  could  have  been  no 
misappropriation  or  convemon  of  it;  and  second,  if  the 
amount  was  actually  paid  as  defendant  deposed  it  was, 
it  was  as  yet  his  own  money,  since  there  is  no  evidence 
that  the  prosecuitor  ever  advanced  it,  or  any  other  sum 
to  him  with  which  to  pay  expenses,  or  that  defendant 
collected  for  prosecutor  funds  out  of  which  the  amount 
was  retained;  and  in  either  case,  the  crime  of  embezzle- 
ment of  the  amount  was  impossible.  If  the  charge  was 
false,  made  with  the  view  of  charging  the  prosecutor 
with  that  much  more  than  defendant  actually  paid  out 
by  way  of  expenses,  and  to  that  extent  to  gain  an  ad- 
vantage of  prosecutor  on  final  settlement  for  services 
rendered,  of  whatever  offense,  if  any,  the  defendant 
may  have  been  guilty,  it  could  not  have  been  of  embez- 
zlement in  such  a  transaction. 

The  court,  therefore,  erred  in  not  charging  the  jury 
as  requested  by  defendant,  that  if  they  believed  the  evi- 
dence ithey  must  find  for  defendant. 

Reversed  and  remanded. 


Levy  V.  The  State. 

Indictment  for  Selling  or  Soliciting  the  Sale  of  Liquon 
contrary  to  Laic, 

1.  Soliciting  sale  of  liquor  in  prohibition  district;  shtpment  not 
necessary  to  complete  offense. — Under  an  iEdictment  for 
soUciting  or  receiving  an  order  for  spirituous,  vinous  or 
malt  liquors  in  a  district  in  which  the  sale  of  such  liquon  is 
prohibited  by  law  (Code,  §  5087),  an  actual  shipment  of 
the  liquor  ordered  is  not  necessary  to  complete  the  offense 
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charged;  and,  therefore,  a  charge  is  erroneous  and  properly 
refused  which  instructs  the  jury  "that  merely  soliciting  or 
receiving  an  order  for  liquor,"  in  the  prohibited  district, 
"which  is  not  shipped  on  that  order,  is  no  offense  under  the 
law." 

Appeal  from  the  County  Court  of  Bibb. 

Tried  before  the  Hon.  W.  L.  Pratt. 

The  indictment  under  which  the  appellant  was  tried 
contained  three  counts.  The  first  two  counts  charged 
the  defendant  with  selling  spirituous,  vinous  or  malt 
liquoi's  in  Bibb  county  without  a  license  and  contrary 
to  law.  The  third  count  charged  that  the  defendtant 
Mose  Levy  Avithin  the  limits  of  the  district  in  whicli  the 
sale  of  spirituous,  vinous  or  malt  liquors  was  prohibited 
by  law,  had  solicited  or  received  fi-om  ^Mlliam  Kemp 
an  order  for  spirituous,  \dnous  or  malt  liquors  to  be 
shipped  into  such  district  against  the  peace  and  dignity 
of  the  State  of  Alabama." 

The  testimony  of  the  witness  Kemp  both  on  his  di- 
rect and  cross  examination  is  sufficiently  stated  in  the 
opinion. 

The  defendant  as  a  witness  in  his  own  behalf  testi- 
fied that  while  he  was  at  Blocton,  William  Kemp  asked 
him  to  send  him  two  quarts  of  whiskey,  but  that  the 
defendant  told  Kemp  that  he  could  not  send  the  whiskey 
as  he,  Kemp,  was  a  minor.  The  defendant  further  tes- 
tified that  after  he  returned  to  Birmingham,  he  receiv- 
ed an  order  from  the  father  of  William  Kemp  and  upon 
said  order  he  sent  the  whiskey  into  Bibb  county. 

The  defendant  requested  the  court  to  give  to  the  jury 
the  folloTi^ang  ^mtten  charges,  and  separately  excepted  to 
the  court's  refusal  to  give  each  of  them  as  asked:  (1.) 
"I  charge  you,  gentlemen  of  the  jury,  that  merely  so- 
liciting or  receiving  an  order  for  liquor  in  Beat  10,  Bibb 
county,  which  is  not  shipped  on  that  order  is  no  oflfense 
under  the  law."  (2.)  "I  charge  you,  gentlemen  of  the 
jury,  that  you  must  find  the  defendant  not  guilty." 

The  defendant  was  convicted  for  the  oifense  charged 
in  the  third  count,  and  from  that  judgment  of  convic- 
tion he  prosecutes  the  present  api)eal. 

No  counsel  marked  as  appearing  for  appellant. 
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Chas.  G.  Brown,  Attorney-General,  for  the  State. 

SHARPE,  J.— By  an  act  approved  February-  28th, 
1881,  (Acts,  1880-81,  p.  187),  the  sale  of  spirituous, 
vinous  and  malt  liquors  in  Bibb  eounty  is  prohibited. 
Section  5087  of  the  Code  makes  punishable  as  for  a 
misdemeanor  "any  person  who  within  the  limits  of  any 
district  in  which  the  sale  of  spirituous  vinous  or  malt 
liquors  is  prohibited  by  law,  solicits,  or  receives  any 
order  for  spirituous,  vinous  or  malt  liquors  to  be  ship- 
ped or  sent  into  such  district,"  etc. 

The  State's  witness  testified  on  direct  examination 
that  defendant  was  a  representative  of  a  "whiskey 
house"  in  Birmingham,  which  city  we  judicially  know 
to  be  out  of  Bibb  county.  He  further  testified  that  on 
one  occasion  defendant  being  in  Bibb  county  asked 
him,  the  \^itness,  if  he  could  send  him  anything  this 
time,  that  he,  the  witness,  answered  "yes,  two  quarts;" 
that  meant  two  <iuarts  of  whiskey,  and  that  he  got  tlie 
whiskey,  and  that  his  father  paid  for  it.  On  cross  ex- 
amination the  TOtne€»  said  "the  way  of  it  was  that  he 
asked  defendant  to  send  him  two  quarts  and  defendant 
itold  him  that  he  could  not;  that  he,  witness,  was  a 
minor,  and  that  he  could  not  send  it  to  him  without  his 
fathers  consent."  The  apparent  conflict  between  the 
first  and  last  of  these  statements  did  not  as  matter  of 
law,  require  the  rejection  of  either  statement  though  the 
same  mtness  made  them  both,  but  the  conflict  was  for 
the  jury  to  pass  upon.  The  first  statement  if  believed 
might  well  have  been  intei'preted  by  the  jury  as  a  solici- 
tation by  defendant  of  an  order  for  the  shipment  of 
whiskey  into  Bibb  county. 

An  actual  shipment  of  liquor  is  not  necessary  to 
complete  the  otfense  prohibited  by  the  Code  section  re 
ferred  to,  as  is  assumed  by  charge  1  refused  ito  defend- 
ant. 

Judgment  alBrmed. 
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Kicker  y.  The  State. 

Indictment  for  Qaming, 

1.  Cfaming;  house  vXiere  game  played  tvithin  the  statute, — On  a 
trial  under  an  indictment  charging  that  the  defendant  bet 
money  at  a  game  played  with  cards  at  a  "storenouse  for  re- 
tailing spirituous  liquors  or  house  or  place  where  spirituous 
liquors  were  at  the  time  sold,  retailed  or  given  away/'  it 
was  shown  that  the  game  was  played  in  a  room  in  the 
second  story  of  a  store;  that  in  the  room  there  were  a  bed  with 
a  mattress  on  it,  and  table  and  chairs;  that  in  the  first  story 
or  ground  floor  of  said  building  there  was  a  storehouse  for 
retailing  spirituous,  vinous  or  malt  liquors;  that  to  reach 
the  room  where  the  game  was  played  there  was  a  stairway 
which  led  from  the  sidewalk  to  the  second  story,  and  there 
was  a  wooden  partition  which  separated  the  stairway  from 
the  store  and  extended  from  the  stairs  to  the  ceiling;  that 
there  was  no  opening  between  the  stairway  and  the  store; 
and  that  there  was  no  opening  connecting  the  room  where 
the  game  was  played  with  the  storeroom  underneath  where 
the  liquor  was  sold,  but  it  was  all  in  the  same  building.  Held: 
That  such  place  of  gaming  came  within  the  provisions  of 
the  statute  (Code,  S§  4792-4797). 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  William  H.  Thomas. 

The  appellant  was  indicted,  tried  and  ctonvicted  for 
betting  at  a  game  of  cards  played  at  a  "tavern,  inn, 
storehouse  for  retailing  spirituous  liquors,  or  house  or 
place  where  spiriituous  liquors  were  at  the  time  sold,  re- 
tailed or  given  away,"  etc.  The  facts  of  the  case  are 
sufficiently  stated  in  the  opinion. 

The  defendant  requested  the  court  to  give  to  the  jury 
the  following  writjten  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked: 
(1.)  "If  the  jury  believe  the  evidence,  they  must  find 
the  defendant  not  guilfty."  (2.)  "If  the  jury  have  a 
'reasonable  doubt  as  to  w  hether  the  game  was  played  in 
a  private  bed-room  and  that  the  game  did  not  take  place 
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at  either  the  places  denounced  by  the  statute,  then  they 
must  find  the  defendant  not  guilty."  (3.)  **If  the 
jury  have  a  reasonable  doubt  as  to  whether  the  defend- 
ant bet  or  played  at  a  game  with  cards  at  a  tavern, 
inn,  storehouse  for  retailing  spirituous  liquors,  etc., 
house  or  place  where  spirituous  liquors  were  at  the 
time  sold,  retailed  or  given  away,  or  in  a  public 
place  or  some  other  public  place,  or  at  an  outhouse 
where  people  resort,  then  ithey  must  find  the  defendant 
not  guilty." 

No  counsel  marked  as  appearing  for  appellant. 

Chas.  G.  Brown^  Attorney-General,  for  the  State, 
cited  Johnson-  v.  State,  19  Ala.  527;  Huffman  v.  State, 
29  Ala.  40 ;  s.  c.  30  Ala.  532. 

DOWDELL,  J. — The  defendant  offered  no  evidence. 
The  evidence  introduced  by  fthe  State  was  without  con- 
flict, and  showed  that  the  defendant  in  October,  1901, 
and  before  the  finding  of  the  indictment^  in  Montgom- 
ery county  bet  money  at  a  game  played  with  cards.  That 
d;he  game  was  played  in  a  room  in  the  upper  storj^  of 
O'Rear's  store  in  the  county  and  city  of  Montgomery. 
That  the  room  used,  and  the  one  in  which  said  game 
was  played,  was  in  a  two  story  building,  the  room  be- 
ing in  the  second  story  of  said  building.  That  in  the 
rocmi  was  a  bed  -with  mattress  on  it,  a  table  and  chairs. 
That  in  the  first  or  ground  floor  of  said  building  there 
was  a  storehouse  for  retailing  spirituous,  vinous  and 
malt  liquor's,  which  was  occupied  by  said  O'Rear  as  a 
store,  and  liquors  were  kept  by  said  O'Rear  in  said 
store  for  sale.  That  to  reach  said  room  where  said  game 
was  played  there  was  a  stairway  that  led  fi'mn  the  side- 
walk in  front  of  said  store  to  the  second  story  of  said 
building.  Thait  there  was  a  wooden  partition  that  sep- 
arated the  stairway  from  the  store  occupied  by  O'Rear, 
that  extended  from  the  stairs  to  the  ceiling.  That  there 
was  no  opening  between  said  stairway  and  the  said 
store.  That  during  the  .time  the  game  was  played,  which 
continued  the  greater  part  of  the  day,  the  defendant, 
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with  several  others,  came  into  and  went  out  of  said 
room  by  the  stairway  that  entered  said  building  from 
fthe  street.  That  thei-e  was  no  opening  connecting  the 
room  where  the  game  w^as  played  and  the  store  room 
underneath  occupied  by  O'Rear,  but  it  was  all  the  same 
building  and  known  as  O'Rear's.  On  this  undisputed 
evidence  and  under  the  decisions  by  this  court  in  the 
following  cases:  Johnson  v,  Sfate^  19  Ala.  527;  Brown 
V.  State,  27  Ala.  47;  Huffman  v.  State,  29  Ala.  40;  s.  c. 
30  Ala.  532,  the  court  proi)erly  gave  the  general  affirma- 
tive charge  as  requested  in  writing  by  the  State,  and 
committed  no  reversible  error  in  refusing  the  charges 
requested  by  the  defendant.  There  were  no  other  ex- 
ceptions reserved. 

There  is  no  error  in  the  record,  and  the  judgment  will 
be  affirmed. 


Kelly  V.  1  he  State. 

Bastardy  Proceeding. 

1.  Bastardy  proceeding;  competent  to  make  profert  of  child  he- 

fore  the  jury. — In  a  bastardy  proceeding,  it  is  competent 
for  the  State  to  make  profert  of  the  bastard  child  before  the 
Jury,  for  the  purpose  of  showing  its  resemblance  to  the  de- 
fendant. 

2.  Same;  evidence   of   prosecutrix's  association    with    other   men. 

On  a  trial  In  a  bastardy  proceeding,  where  the  State  has 
proven  the  defendant's  association  with  the  prosecutrix  about 
the  probable  date  of  conception,  it  is  competent  for  the  de- 
fendant to  introduce  evidence  showing  that  about  the  same 
time  the  prosecutrix  associated  with  other  men,  particu- 
larly with  a  certain  named  man  on  an  occasion  and  under 
circumstances    afiTording    opportunity     for     illicit     relations. 

Appeal  from  the  Circuit  Court  of  Clarke. 

Tried  before  the  Hon.  John  Moore. 

This  was  a  bastardy  proceeding,  in  which  the  appel- 
lant, Willis  Kelly,  was  tried  and  found  guilty  of  being 
the  father  of  the  bastard  child  of  Florence  Stephens. 
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On  the  trial  of  the  case  the  evidence  for  the  State 
showed  that  Florence  Stephens  was  delivered  of  a  bast- 
ard child  on  July  27,  1900.  The  State,  for  the  purpose 
of  showing  the  likeness  of  the  child  to  the  defendant, 
proi)osed  to  offer  the  child  in  evidence,  so  the  iury  could 
view  it;  the  defendant  objected  to  the  introduction  in 
evidence  of  the  child,  but  the  court  overruled  the  ob- 
jection, and  permitted  the  child  to  be  introduced  in  evi- 
dence, and  the  defendant  duly  excepted  to  the  ruling 
of  the  court  Defendant,  the  child  and  the  mother  are 
all  white  persons. 

There  was  testimony  in  behalf  of  the  State  to  show 
that  during  the  month  of  October,  1899,  (the  month 
prior  to  the  time  the  State  contended  the  child  was  con- 
ceived), the  defendant  associated  with  Florence  Steph- 
ens, having  been  frequently  in  her  company ;  and  to  re- 
but this  testimony,  the  defendant  offered  to  show  that 
during  such  time  she  was  also  seen  in  company  of  other 
men;  and  he  proposed  to  prove  by  one  Sellers  and  one 
Barr,  that  they  saw  h^  at  Alameda  about  sun  down  on 
the  fourth  Sunday  in  October,  drinking  cider  with  a 
young  man  other  th^n  defendant ;  that  Alameda  is  about 
two  miles  distant  from  her  home ;  that  she  and  the  young 
man  left  Alameda  alone,  going  in  the  direction  of  her 
home ;  that  one  of  the  witnesses  drank  some  of  the  cider 
and  it  made  him  drunk;  that  the  road  from  Alameda 
to  her  home  leads  mostly  through  the  woods.  The 
State  objected  to  this  evidence,  and  moved  to  exclude  it, 
and  the  court  granted  the  motion,  and  the  defendant 
duly  excepted. 

Lackland  &  Wilson  for  appellant,  cited  3  Amer.  & 
Eng.  Encyc.  of  Law,  (2d  ed.),  885,  and  crises  cited- 

CuAS.  G.  Brown,  Attorney-General,  for  the  State, 
cited  Miller's  Case,  110  Ala. '86;  State  t\  Woodruff,  67 
N.  C.  91;  State  v.  Britt,  18  N.  C.  439;  Lenton  v.  State, 
88  Ala.  218;  Paulk  v.  State ^  52  Ala.  427;  Finnegan  v. 
Duqan,  14  Allen,  197 ;  Wharton's  Crim.  Evidence,  §  312, 
p.  233. 

McCLELLAN,  C.  J.— There  is  in  Paulk  v.  State,  52 
Ala.  427,  this  dictum:    "On  an  issue  formed  in  a  hast- 
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ardy  proceeding,  it  is  doubtless  competent  for  the  de- 
fendant to  prove  that  the  child  bears  no  likeness  or  re- 
semblance to  him,  or  that  it  resembles  some  other  per- 
son, who  had  opportunities  of  illicit  intercourse  vdth 
Che  mother."    It  would  necessarily  follow  that  the  prose- 
cution upon  sueh  issue  \\^uld  be  entitled  to  show  that 
the  child  resembled  the  defendant;  and,  logically,  that 
in  such  case  it  would  be  competent  to  make  profert  of 
the  child  before  the  jury  to  show  its  resemblance,  or 
lack  of  resemblance  .to  the  putative  father.     In  lAntofi 
r.  State^  88  Ala.  216,  the  charge  was  miscegenation  of 
the  defendant  Linton,  a  white  woman,  with  John  Blue, 
a  negro;  and  of  the  propriety  of  allowing  the  prosecu- 
tion to  prove  Blue's  race  by  producing  his  person  be- 
fore the  jury,  this  court  said :    "There  was  no  error  in 
allowing  the  State  to  make  profert  of  the  person  of  John 
Blue  to  the  jury,  in  order  that  they  might  determine  by 
inspection  whether  he  was  a  negro,  as  charged  in  the  in- 
dietmenft.    There  had  been  a  severance  in  the  trials  of 
appellant  and  Blue;  and  evidence  of  thi8  character  is 
clearly  competent  to  show  sex  {White  v,  State,  74  Ala. 
31);  age  (State  v.  Arnold,  13  Ired.  184) :  personal  re- 
semblanee  {State  v.  Woodruff ,  67  N.  C.  439)  ;  color  and 
race  (Garvin  v.  State,  52  Miss.  207;  Gentry  v.  McMin- 
nis^  3  Dana,  (Ky.),  385),  and  many  like  facts  in  regard 
to  the  i)ersonali}ty  of  the  defendant  himself,  or  of  any 
other  individual  involved  in  the  issue. — Whart.  Cr.  Ev., 
U  311  et  8€q."    The  question  in  Linton's  case,  being  one 
of  race  and  not  of  resemblances,  is  not  the  (juestion  here; 
and  that  case  is  not  authority  here,  but  we  have  quoted 
from  the  opinion  in  that  case  to  show  our  citation  there 
with  approval  of  the  cases  of  State  v.  Woodruff,  67  N. 
C.  89,  and  State  v.  Britt,  78  N.  C.  439,  both  of  which 
Fere  bastardy  cases,  and  in  one  of  which  evidence  of 
the  child's  resemblance  to  the  defendant  given  by  the 
midwife  was  received,  and  in  the  other  it  was  held  com- 
petent to  make  profert  of  the  child  to  the  jury  to  show 
its  resemblance  to  the  defendant.     It  is  thus  made  to 
appear  that  in  Linton's  case,   as  well    as   in   PauWs, 
there  is  a  dU^tum  oi  this  court  to  the  effect  that  in  bast- 
ardy proceedings  profert  may  be  made  of  the  child.    We 
riiail  hold  in  line  A^ith  these  dicta,  and  indorse  the  nil- 
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ing  of  the  circuit  court  in  this  connection.  Much  may 
be  said  as  to  the  uncertainty  of  such  evidence,  and  there 
are  authorities  against  its  competency  as  well  as  for  it; 
but  evidence  should  not  be  rejected  merely  on  the  ground 
that  its  bearing  is  not  of  a  given  degree  of  certainty, 
and  while  evidence  of  this  sort  may  in  i)oint  of  fact  often 
throw  little  light  on  the  issue,  or  none,  it  may,  we  think, 
be  submitted  for  the  jury's  consideration  as  affording 
in  most  cases  the  basis  for  reasonable  deductions  on 
their  part.  The  count  committed  no  error  in  allowing 
profert  of  the  child  to  the  jury. 

We  are,  however,  of  the  opinion  that  the  court  erred 
in  excluding  the  evidence  offered  by  the  defendant  of 
the  association  of  the  prosecutrix  T\dth  others,  and  par- 
ticularly ^ith  another  young  man  about  the  probable 
date  of  conception,  and  the  circumstances  of  such  asr 
sociation ;  the  State  having  proved  defendant's  associa- 
tion with  her  about  that  time  as  affording  an  inference 
that  he  then  had  sexual  intercourse  with  her.  It  seems 
clear  to  us  that  the  proposed  testimony  of  the  witnesses 
Sellers  and  Barr,  that  covering  the  time  of  probable 
conception  she  was  in  the  company  of  other  men  and 
that  on  one  occasion  nine  months  before  the  birth  of  the 
child  she  was  in  company  of  another  man  under  circum- 
stances affording  opportunity  for  sexual  intercourse, 
his  attentions  to  her  at  that  time,  ete.,  etc.,  w^fis  compe- 
tent in  rebuttal  of  the  inference  intended  to  be  and 
naturally  afforded  by  the  evidence  introduced  by  the 
State  as  to  the  association  of  defendant  with  her  about 
that  time. 

For  the  rejection  of  this  e\idence  the  judgment  must 
be  reversed.    The  cause  is  remanded. 
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State  of  Alabama  ex  rel.  Scott  v.  Wal- 
ler, Sheriff,  Etc. 

Application  for  Mandamus. 

1.  Mandamus ;  assignee  of  decree  can  not  compel  the  issuance  of 
restraining  order  to  sheriff  out  of  another  court  than  the  one 
rendering  the  decree, — Where,  after  the  levy  of  an  execu- 
tion issued  upon  a  decree  rendered  by  a  chancery  court,  the 
complainant  is  said  suit  assigns  the  decree,  and  upon  the 
request  of  the  assignee  to  release  the  levy  of  said  execution, 
the  sheriff  refuses  to  do  so,  the  assignee  of  such  decree  can 
not,  by  filing  a  petition  for  mandamus  in  another  court,  ob- 
tain a  writ  commanding  the  sheriff  to  release  said  levy  and 
restraining  him  from  selling  or  attempting  to  sell  the  prop- 
erty levied  upon. 

Appeal  from  the  City  Court  of  Montgomei^. 

Heard  before  the  Hon.  A.  D.  Sayre. 

The  facts  of  this  ca.se  are  sufficiently  shown  in  the 
opinion.  The  demurrer  which  was  filed  to  the  petition 
assigned  substantially  the  following  grounds:  1.  Said 
petition  and  rule  show  thait  the  relator  has  another  and 
adequate  remedy  at  law.  2.  Said  petition  and  rule  fail 
to  show  that  relator  has  any  specific  right.  3.  Said 
petition  and  rule  show  that  if  any  injury  is  done  by  the 
enforcement  of  the  execution  in  controvei^sy,  it  will  be 
to  the  respondent  in  the  decree,  and  not  to  the  relator. 
4.  Said  petition  and  rule  show  that  the  rights  of  a 
third  party  who  can  not  be  made  a  party  to  the  proceed- 
ing will  be  decided  without  an  opportunity  of  being 
heard.  5.  Said  petition  and  rule  show  that  the  grant  of  a 
writ  of  mandamus  w^ould  necessitate  the  decision  col- 
laterally of  the  rights  of  a  person  who  is  not  a  party, 
and  w^ho  has  not  the  opportunity  to  be  heard.  6.  Said 
petition  and  rule  show"  that  respondents  would  be  re- 
quired to  pass  ui)on  the  validity  of  the  assignment  of 
the  decree  in  question  and  still  be  liable  to  the  true 
owner  if  said  assignment  be  invalid. 
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Vnym  the  judgment  of  the  court  Bustaining  the  de- 
murrer and  diHcharging  the  rule  nisi  and  dismissing  the 
petition,  the  present  appeal  is  prosecuted  and  the  ren- 
dition of  said  judgment  is  assigned  as  error. 

Gordon  Macik)nald  and  George  F.  Moore,  for  i)etiti- 
oner  ,  cited  ^itatc  e,r  rcl,  Sncthry  i\  Turner.  11  S.  E. 

j  Rep.;  Texas  Mex.  R.  Co.  v.  Jarvis.  15  S.  AV.  Rep.  1089; 

I  Livingston  v.  McCarthy^  41  Kan.  478;  Quor,  Wo.  Ch4^eng 

V.  Lonniister,  83  Cal.  384 ;  People  i\  Adams.  18  N.  Y.  896 ; 

:.  .     Bolen  V.  Crosby,  49  X.  Y.  183 ;  Vila.  v.  Weston,  33  Conn. 

il  50;  BnrnH  r.  Kangert,  16  ilo.  App.    22;    Applegate  i". 

Mason,  13  Md.  75;  Ullman  r.  Cline,  87  111.  268;  Horman 
V.  Hope,  87  N.  Y.;  Miller  r.  Dugan.  36  Iowa,  433. 

William  C.  Gates  and  Harmon,  Dent  &  Weil,  con- 
tra,  cited  Ex  parte  Diihose,  54  Ala.  278;  Murphy  v, 
Egger,  59  Ala.  639. 

HARALSON,  J. — It  may  be  stated  generally  as  true, 
that  when  the  plaintiff  has  ceased  to  have  any  interest 
in  a  judgment  or  decree  of  a  ccmrt  in  his  favor,  by  reason 
of  his  having  assigned  it  to  another,  his  right  to  con- 
trol the  process  has  ceased,  and  the  assignee  may  con- 
trol the  exec'ution. — 1  I>eeman  Ex.  p.  61,  §  21. 

"The  invariable  test  by  which  the  right  of  a  party  ap- 
plying for  mandamus  is  determined,  is  to  inquire,  firsts 
whether  he  has  a  clear  legal  right;  and  if  he  has,  then, 
secondly,  whether  there  is  any  other  adcHjuate  remedy 
to  which  he  can  resort  to  enforce  his  ri<T^ht." — Withers 
V.  .State.  36  Ala,  252;  Murphy  v.  Htate,  59  Ala.  640. 

It  is  a  well  recognized  principle,  that  each  court,  by 
virtue  of  its  inherent  power-s,  has  control  over  its  pro- 
cesses, such  as  enables  it  to  act  for  the  prevention  of  all 
abuse  thereof ;  and  the  power  to  stay  proceedings  for  the 
purpose  of  exercising  equitable  control  over  the  parties 
or  proceedings,  to  the  end  that  justice  may  be  promoted, 
is  everywhere  (conceded  to  be  inherent  in  courts  of  gen- 
eral jurisdiction. — 1  Freeman  on  Executions,  §  32;  20 
Ency.  PI.  &  Pr.,  1252. 

Again,  it  seems  clear,  "that  an  order  to  stay  proceed- 
ings cannot  be  made,  as  a  general  rule,  except  by  the 
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court  where  the  proceedings  or  execution  i-emain,  and 
the  motion  must  be  made  to  a  court  having  juirisdiction 
of  the  maitter."— 20  Ency.  PI.  &  Pr.,  1276 ;  Freeman  on 
Ex.,  §  32. 

In  this  case,  as  shown  by  the  petition,  one  Keeves,  on 
the  13th  January,  1902,  obtained  a  decree  in  the  chan- 
cery court  of  Montgomery  county,  against  Mary  A. 
Scott  as  executrix,  J.  P.  Knabe  and  James  Chappel,  for 
f 2,735.81;  that  an  execution  was  issued  on  said  decree 
in  favor  of  the  complainant  therein  and  placed  in  the 
hands  of  the  sheriff  of  Montgomery  county,  which  was 
levied  by  him  on  lands  belonging  to  James  Chappel,  one 
of  the  defendants ;  that  on  the  3d  February,  1902,  after 
the  issuance  of  said  execution  and  befoi-e  its  return, 
Gaston  Scott,  for  a  valuable  consideration,  purchased 
said  decree  from  the  complainauft.  Reeves,  and  obtained 
a  written  assignment  of  it  from  her;  that  thereupon 
said  Gaston  Scott  presented  to  said  sheriff  an  order  to 
release  the  levy  of  said  execution  and  •eturn  the  same 
to  the  chancery  courit  whence  it  issued,  which  the  sher- 
iff refused  to  do. 

Thereupon,  on  the  21st  February,  1902,  said  Gaston 
Scott  presented  this  petition  to  the  Hon.  A.  I).  Sayee, 
judge  of  the  city  court  of  Montgomery,  stating  the  fore- 
going facts,  alleging  that  petitioner  had  no  legal  rem- 
edy in  the  premises  save  by  the  ^Tit  of  mancUtmun  from 
that  court,  praying  for  an  alternative  writ  of  mamla- 
mus  to  issue  out  of  that  court  directed  to  W.  R.  Waller, 
sheriff  of  Montgomery  countv.  commanding  him  to  re- 
lease said  levy,  and  return  the  execution  to  the  said 
chancery  court  of  Montgomery,  and  that,  on  final  hear- 
ing, said  sheriff  "be  restrained  from  selling  or  attempt- 
ing to  sell  said  land  so  levied  on  under  said  execution, 
and  that  he  be  ordered  to  lake  no  steps  regarding  the 
enforcement  of  said  execution  until  the  further  order 
of  said  city  court." 

The  respondent  demurred  to  the  i)etition  on  many 
grounds,  and  moved  to  dismiss  the  same.  The  cause 
coming  on  to  be  heard  in  said  court  on  the  demurrer  and 
motion  to  dismiss  the  petition,  the  demurrer  was  sus- 
tained, the  rule  nisi  which  had  theretofore  been  granted 
was  discharged,  and  the  petition  dismissed.  This  ap- 
peal is  to  reverse  that  decree. 
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We  have  no  difficulty  in  bolding,  under  the  foregoing 
principles  and  authorities,  that  the  petitioner  had  an- 
other and  adequate  remedy;  that  he  ought  to  have  ap- 
plied to  the  chancery  court  in  which  the  decree  was  ren- 
dered, on  which  the  execution  was  issued,  for  an  order 
on  fthe  sheriff  to  release  the  levy,  and  return  of  the 
execution.  It  was  the  pi-o^ince  of  that  court,  and  not 
of  the  city  court  of  Montgomery,  if  complainant  was  en- 
titled to  any  relief,  to  grant  the  same  upon  the  proper 
presentaition  of  a  case  for  relief,  and  upon  the  proof 
thereof.  For  the  city  court  to  interfere  to  control  said 
execution,  in  the  manner  prayed,  if  not  a  breach  of 
comity  between  c^ourts  of  the  character  of  these  two, 
might  lead  to  complications  of  jurisdiction  of  an  unfor- 
tunate character.  The  remedy,  if  complainant  was  en- 
titled to  any,  was  as  open  to  him  in  the  chancery  as  in 
the  city  court,  and  he  should  have  resorted  to  the  for- 
mer and  not  to  the  latter  court. 

It  is  unneceisary  to  consider  other  grounds  of  de- 
murrer. 

Affirmed. 


McCormack  v.  The  State. 

Prosecution  for  Selliny  Liquor  to  a  Person  of  known  • 
Intemperate  Hahits. 

.  SeUing  liquor  to  persons  of  known  intemperate  habits;  consti- 
tuents of  offense;  burden  of  proof. — To  authorize  a  conviction 
under  a  prosecution  for  seHing  liquor  to  a  person  of  known 
intemperate  habits,  it  is  necessary  to  show  (1)  that  the  de- 
fendant sold  spirituous,  vinous  or  malt  liquors  to  the  per- 
son named;  (2),  that  such  person  was  of  intemperate  habits; 
and,  (3),  that  the  defendant  had  knowledge  of  his  intemper- 
ate habits;  and  the  burden  of  establishing  each  and  all  ol 
these  facts  is  upon  the  State. 
Same;  proof  of  known  intemperate  habits;  admissibility  of  m 
dence. — For  the  purpose  of  showing  that  the  defendant  had 
knowledge  of  the  intemperate  habits  of  the  person  to  whom 
he  is  charged  with  having  sold  spirituous  liquor,  it  is  com- 
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petent'for  the  State  to  prove  the  contents  of  a  paper  in  the 
defendant's  possession  which  was  written  him  by  the  wife 
of  the  person  of  known  Intemperate  habits,  in  which  she  told 
the  defendant  of  such  habits,  and  it  is  not  necessary  as  a 
condition  precedent  to  the  admission  in  evidence  of  such 
testimony,  that  the  State  should  have  demanded  of  the  de- 
fendant the  production  of  the  letter. 

3.  Same;  same;  same. — For  the  purpose  of  showing  that  the  de- 

fendant had  knowldege  of  the  known  intemperate  habits  of 
the  person  lo  whom  he  is  charged  with  having  sold  spiritu- 
ous liquors,  it  is  competent  for  the  brother  of  said  person  to 
whom  the  La.uor  was  alleged  to  have  been  sold  to  testify 
that  he  had  told  the  defendant  not  to  sell  whiskey  to  his 
brother,  and  further  for  the  State  to  prove  by  other  witnesses, 
that  said  person  was  frequently  within  twelve  months  pro- 
ceeding the  trial,  under  the  influence  of  intoxicants;  and, 
likewise  the  testimony  of  such  person's  brother  that  he 
had  been  a  man  of  intemperate  habits  for  six  years,  is  ad- 
missible in  evidence. 

4.  Witness;   competent  to   show  interest  as  affecting   credihility. 

The  interest  of  the  witness  in  a  cause  in  which  he  testifies 
may  always  be  shown  as  affecting  the  credibility  of  his  tes- 
timony; and  in  a  prosecution  for  the  sale  of  liquor  to  a  per- 
son of  known  intemperate  habits,  where  the  employer  of  the 
defendant  testifies  to  facts  which  exonerate  the  defendant, 
it  is  competent  for  the  State  to  ask  such  witness  If  there 
was  not  then  pending  against  him  a  prosecution  for  the 
saine  offense. 

5.  Charge  of  court  to  jury;  when  defendant  can    not     complain. 

The  defendant  can  not  complain  of  a  portion  of  the  oral 
charge  of  the  court  which  is  too  favorable  to  him,  In  that 
ii  exacts  too  high  a  degree  of  proof. 

6.  Abstract  charges  are  properly  refused. 

7.  Selling  liquor  to  person  of  known  intemperate  habits;  charge 

of  court. — In  a  prosecution  for  selling  spirituous  liquors  to 
a  person  of  known  intemperate  habits,  where  the  State  elects 
to  prosecute  for  a  sale  alleged  to  have  been  made  on  August 
7,  and  there  was  evidence  on  the  part  of  the  defendant 
tending  to  show  that  on  August  6  he  was  returning  officer  at 
the  general  election  and  did  not  finish  the  count  until  ten 
o'clock  on  August  7,  when  he  went  to  the  saloon  where  the 
sale  was  alleged  to  have  been  made,  and  remained  there 
between  fifteen  and  thirty  minutes  and  then  went  home  and 
slept  until  six  o'clock  In  the  evening,  but  there  was  posi* 
tive  evidence  on  the  part  of  the  State  that  the  defendant  sold 
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whiskey  to  a  deslgrnated  person  on  August  7th,'  a  charge  is 
erroneous  and  properly  refused  which  instructs  the  jury  that 
"if  you  believe  from  the  evidence  that  defendant  was  a  re- 
turning oiBcer  of  the  election  on  August  7th,  and  went  to 
the  Palace  Saloon  and  between  fifteen  and  thirty  minutes 
went  to  Pattons  or  Lands,  and  then  went  home  and  slept 
until  6  o'clock  that  evening,  your  verdict  should  be  for  the 
defendant." 

Appeal  from  the  County  Court  of  Morgan. 

Tried  before  the  Hon.  Willl\m  E.  Skeggs. 
The  appellant  in  this  ease,  Ben  McComiaok,  was  pros- 
ecuted and  convicted  foa'  selling  spirituous,  vinous  or 
malit  liquors  to  a  person  of  known  intemperate  habits. 
It  was  shown  by  the  evidence  that  the  defendant  had 
made  several  sales  of  whiskey  ito  one  Charles  S.  Aycock. 
The  State  elected  to  prosecute  for  the  sale  alleged  to 
have  been  made  on  August  7,  1900.  Several  witnesses 
for  the  State  testified  that  the  defendant  sold 
whiskey  to  the  said  Charles  S.  Aycock  on  the  evening  of 
August  7.  The  wife  of  said  Aycock  testified  that  her 
husband  had  been  drinking  to  excess  during  the  year 
previous  to  said  alleged  sale  and  that  she  had  given 
the  saloon  keepers  notice  not  to  sell  Mm  intoxicating 
liquors. 

Said  Charles  S.  Aycock,  as  a  witness,  testified  that  he 
had  Ijeen  drinking  heavily  and  was  able  to  get  whiskey 
from  the  defendant  up  to  the  time  notice  had  been  given 
by  his  wife  not  to  sell  him  any  more.  The  solicitor  then 
asked  the  witness  if  the  defendant  showed  him  the  paper 
he  had  received  fi"om  his  wife  telling  him  not  to  sell 
the  witness  any  whiskey;  at  the  same  time  handing  said 
pa|)er  to  the  witness.  The  defendant  objec*ted  to  this 
question,  because  it  was  irrelevant  and  immaterial  evi- 
dence, and  duly  excepted  to  the  court's  oveiTuling  his 
objection.  The  witness  answered  that  he  did.  The  solic- 
itor then  asked  the  witness  fthe  following  question :  "Did 
the  paper  shown  you  by  th(*  defendant  state  in  it  not  to 
sell  you  on  account  of  known  intemperate  habits?"  The 
defendant  objected  to  (this  question,  because  it  called 
for  irrelevant  and  immaterial  eridence,  and  because  it 
was  not  the  best  eridence  of  the  content^  of  the  pai)er,- 
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and  because  no  demand  was  made  on  defendant  to  pro- 
duced the  same.  The  court  overruled  the  objection,  and 
the  defendant  duly  excepted.  The  witness  answered 
that  it  did,  but  that  after  such  notice  he  had  bought 
whiskey  from  defendant  almost  every  day  in  1900  until 
the  filing  of  the  affidavit  in  this  case. 

Lee  Aycock,  a  witness,  against  the  objection  and 
exception  of  the  defendant,  testified  that  he  had 
also  notified  the  defendant  not  to  sell  whiskey 
to  said  Charles  S.  Aycock,  his  brother.  Ther^  was  other 
evidence  introduced  by  the  State  tending  to  show  that 
said  Charles  S.  Aycock  was  a  man  of  known  intemper- 
i(te  habits. 

The  evidence  for  (the  defendant  tended  to  show  that 
tie  did  not  sell  whiskey  to  said  Charles  S.  Aycock  on 
iugust  7,  1900. 

Charles  E.  Woodward,  who  was  proprietor  of  the  Pal- 
ice  saloon  where  the  defendant  was  employed  as  a  bar- 
ender,  t^tified  that  he  was  in  the  saloon  on  August 
r,  1900,  continuously  up  to  the  time  he  went  to  supper; 
hat  between  10:30  and  11  o'cock  in  the  day,  the  de- 
endant  came  into  the  saloon  with  another  person,  got  a 
Irink  and  left  in  a  few  minutes,  but  that  the  defendant 
lid  not  go  behind  the  counter,  nor  did  he  make  any  sale 
luring  the  day  of  August  7,  1900.  The  golicitor  asked 
aid  witness  the  following  question :  "You  have  a  pros- 
cution  pending  against  you  for  the  same  offense,  have 
on  not?"  The  defendant  objected  to  this  question  upon 
he  ground  that  it  called  for  irrelevant  and  immaterial 
vidence.  The  court  oveiTuled  the  objection,  and  the  de- 
endant  duly  excepted.  The  witness  answ^ered  that 
here  was  a  prosecution  pending  against  him. 

The  defendant,  as  a  witness  in  his  own  behalf,  testified 
hat  he  was  the  clerk  at  the  general  election  on  August 
1,  1900 ;  that  he  sat  up  all  night  counting  the  votes  and 
inished  about  10  o'clock  on  the  morning  of  August  7; 
hat  he,  in  company  with  another  jperson,  wenit  to  the 
^alace  saloon,  where  he  was  accustomed  to  clerk,  and 
ook  a  drink,  and  that  after  remaining  there  a  few  min- 
ites,  left  and  went  home  and  went  to  bed,  where  he  re- 
lained  until  about  6  o'clock  in  the  evening,  when  he 
ot  up  and  ate  his  dinner  and  supper  together;  that  he 
id  not  leave  the  house  until  after  supper  and  was  not 
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in  the  Palace  saloon  on  August  7,  except  as  stated  above, 
and  until  after  supper,  buft  that  he  was  not  at  the  saloon 
on  that  day  and  made  no  sales  to  Aycock  or  any  one  else 
that  day.  There  \i"as  other  evidence  introduced  on  the 
part  of  the  defendant  tending  to  corroborate  his  testi- 
mony. The  other  facts  of  the  case  necessary  to  an  un- 
dei'standing  of  the  decision  on  the  present  appeal  are 
sufficiently  stated  in  the  opinion. 

The  court  in  its  general  charge  to  the  jury,  among 
other  things,  instructed  them  as  follows:  ''It  devolves 
upon  the  State  to  prove  to  your  satisfaction  a  ©ale  of 
liquor  by  defendant  to  Chas.  S.  Aycock  on  August  7th, 
1900."  The  defendant  duly  excepted  to  the  giving  of 
this  portion  of  the  court's  general  oral  charge,  and  also 
separately  excepted  to  the  court's  i^fusal  to  give  each  of 
the  following  written  charges  requested  by  him:  (1.) 
"If  you  believe  the  defendant  was  at  home  asleep  from 
about  eleven  o'clock  on  August  7th,  1900,  until  night, 
your  veiHiict  should  be  for  the  defendant."  (2.)  "If 
you  believe  from  the  evidence  that  defendant  wae  a  re- 
(turning  officer  of  the  election  on  August  7th,  and  went 
to  the  Palace  saloon  and  between  fifteen  and  thirty  min- 
utes went  to  the  Pattons  or  Lands,  and  then  went  home 
and  slept  until  6  o'clock  that  evening,  your  verdict  should 
be  for  (the  defendant" 

No  counsel  marked  as  appearing  for  appellant. 

Chas  G.  Brown,  Attomey-Oeneral,  for  the  State. 

TYSON,  J. — This  appeal  is  prosecuted  from  a  judg- 
ment of  conviction  upon  the  charge  of  selling  spirit- 
uous, vinous  or  malt  liquors  to  a  i>erson  of  known  in- 
temperate habits.  To  authorize  ithe  conviction,  the  sale 
must  be  made  to  a  person  of  intemperate  habits  and  the 
seller  must  have  been  shown  to  have  had  knowledge  of 
such  habits.  In  other  words  the  jury  must  be  convinced 
by  the  evidence  beyond  a  reasonable  douM  of  the  ex- 
istence of  these  fact« :  the  sale  of  spirituous,  vinous  or 
malt  liquors,  the  inteinx)erate  habits  of  the  person  to 
whom  the  sale  is  alleged  to  have  been  made,  and  a  knowl- 
edge on  the  part  of  the  defendant  of  such  habiits. — Jones 
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V.  The  l^tate^  100  Ala.  88.  Of  course,  the  burden  of  es- 
tablishing each  and  all  of  these  facts  is  ui)on  the  State. 
For  the  purpose  of  tracing  knowledge  to  the  defendant 
of  the  inrtemperate  habits  of  Aycock  it  was  entirely  com- 
petent for  the  State  to  prove  the  contents  of  the  paper 
in  defendant's  possession  written  by  Aycock's  wife  in 
which  she  told  him  of  his  habits.  Nor  was  it  necessary 
for  the  State,  before  being  allowed  to  offer  this  eyi- 
dem*e,  to  have  demanded  of  defendant  the  production  of 
the  letter.  So,  too,  there  wa<s  no  error  in  permitting  wit- 
ness Lee  Aycock  to  testify  thait  he  had  told  defendant 
not  to  sell  his  brother  whiskey.  Likewise  it  was 
comi)etent  for  the  State  to  prove  by  Brock  that  Aycock 
was  frequently  within  ithe  twelve  months  preceding  the 
trial  under  the  influence  of  intoxicants.  The  same  may 
be  said  of  the  statement  of  the  witness  Will  Aycock  that 
his  brother  had  been  a  man  of  intemperate  habits  for 
(the  past  six  yeai^s.  This  testimony  not  only  tended  to 
show  the  habits  of  Aycock,  but  also  knowledge  on  the 
part  of  the  defendant  of  those  habits. — Atkins  i\  The 
State,  BO  Ala.  45;  Umith  v.  The  State,  55  Ala.  1;  Tatiun 
V,  The  State,  63  Ala.  147. 

The  initerest  of  a  witness  in  the  cause  may  always  be 
shown  as  affecting  the  credibility  of  his  testimony.  It 
was  doubtless  upon  this  theory  that  the  solicitor  was  per- 
mitted on  cross-examination  of  Woodward,  the  pi^prie- 
tor  of  the  Palace  saloon  and  the  employer  of  the  de- 
fendant, to  ask  him  if  a  piH)secution  was  not  pending 
against  him  for  the  same  offense.  There  was  no  error 
in  this. 

The  exception  to  the  portion  of  the  oral  charge 
of  the  court  can  avail  the  defendant  nothing.  It  was  too 
favorable  to  him,  in  that  it  exacted  too  high  a  degree  of 
proof.  It  required  the  State  to  pix>ve  to  the  saitisfaction 
of  the  jury  a  sale  of  the  liquor  by  defendant,  etc.  '^Be- 
fore  it  can  be  said  that  the  mind  is  satlsfic^l  of  the  truth 
of  a  proposition,  it  must  be  relieved  of  all  doubt  or  un- 
certainty, and  this  degree  of  conviction  is  not  required" 
in  anv  case. — Torrey  v,  Buniey,  113  Ala.  504 ;  Dennis  r. 
The  State,  118  Ala.  79;  L.  d  X,  R.  R.  Co.  v.  Gidlei/,  119 
Ala,  527;  A.  G.  8.  R.  R.  Co.  v.  Burgess,  lb.  564;  Abbott 
V.  City  of  Mobile,  lb.  599;  Moore  r.  Heinekc,  lb.  639; 
Goghill  V.  Kennedy,  lb.  667. 
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Charge  1  refused  ito  defendant  was  abstract.  There 
was  no  evidence  that  defendant  was  at  home  asleep  from 
about  11  o'clock  on  August  7th  until  night  On  the  con- 
trary the  evidence  shows  that  he  ate  his  dinner  and  sup- 
per together  about  ithe  hour  of  6  o'clock  in  the  afternoon 
of  that  day. 

Every  fact  postulated  in  charge  2  may  have  been  be- 
lieved by  the  jury,  and  yet  the  defendant  would  not  have 
been  entitled  to  a  verdict  of  acquittal,  if  fthe  jury  believe 
that  the  sale  of  liquor  was  made  by  him  about  dusk  of  the 
evening  of  August  7th. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


James  v.  The  State* 

Indictment  for  Gaming, 

1.  Gaming;  admissibility  of  evidence, — On  a  trial    under    an    in- 

dictment for  gaming,  where  the  State's  witnesses  testified 
to  the  defendant  having  played  and  bet  at  a  game  with  dice, 
and  that  another  certain  named  person  was  also  in  the 
game,  it  is  competent  for  the  defendant,  upon  cross  ex- 
amination of  a  witness,  who  has  testified  that  the  other  per- 
son named  as  having  played  in  the  game  was  in  his  em- 
ploy during  the  month  the  game  was  shown  to  have  been 
played,  to  ask  him  whether  said  person  ever  got  oft  from  his 
work  during  such  month;  an  affirmative  answer  to  such  ques- 
tion going  to  the  credibility  of  the  testimony  of  the  State's 
witness  as  a  whole. 

2.  Same;  same. — On  a  trial  under  an  indictment  for  gaming,  tes- 

timony that  a  certain  named  person  who  was  said  to  have 
been  in  the  game  at  the  same  time  the  defendant  was  play- 
ing, was  not  in  the  county  when  the  case  was  tried,  is  irrele- 
vant and  inadmissible. 

3.  Same;  same. — On  a  trial  under    an     indictment    for     gaming, 

where  on  the  cross  examination  of  the  State's  witness  there 
was  an  effort  made  to  show  that  he  had  been  officious  in  the 
prosecution  of  gaming  cases,  it  is  permissible  for  the  State 
to  prove  that  such  witness  attended  the  grand  jury  in 
obedience  to  a  subpoena,  and  not  voluntarily. 
Vol.  133. 
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4.  Gaming;  what  is  a  place  forbidden  by  the  statute;  charge  to 
the  jury. — The  back  yard  of  a  storehouse  where  spirituous, 
yinous  or  malt  liquors  are  sold,  when  ingress  and  egress  to 
and  from  such  yard  is  through  the  back  door  of  said  store, 
comes  within  the  prohibition  of  the  statute  against  gaming, 
(Code,  §§  4792-4797);  and  a  charge  so  instructing  the  jury 
on  a  trial  under  an  indictment  for  gaming,  is  properly  given. 

Appeal  from  the  City  Court  Of  Montgomery. 

Tried  before  ithe  Hon.  William  H.  Thomas. 

The  appellant,  Frank  James,  was  tried  and  convicted 
mder  an  indictment  which  charged  in  two  counts  that  he 
lat  at  a  game  played  with  cards  or  dice  or  some  device 
►r  substitute  for  cards  or  dice  at  a  tavern,  inn  or  store- 
touse  for  retailing  spirittuous  liquors,  or  storehouse  or 
Jace  where  spirituous  liquors  were  at  the  time  sold, 
tc,  and  that  he  played  at  a  game  of  cards  or  dice  at 

storehouse  where  spirituous  liquors  were  sold  or  given 
way,  etc. 

The  {testimony  of  the  witness  Lee  introduced  by  the 
itate  is  sufficiently  shown  in  the  opinion.  Ui)on  this 
itness  testifying  on  cross-ex)ami  nation  that  he  was  a 
itness  in  several  gaming  cases,  he  was  asked  by  the  so- 
citor  on  his  re-direct  examination  the  follo^dng  ques- 
on :  "Were  you  subpoenaed  or  did  you  go  before  the 
rand  jury  volunitarily?"  The  defendant  objected  to 
lis  question,  because  it  called  for  wholly  illegal  and 
relevant  evidence.  The  court  overruled  the  objection, 
ad  the  defendant  duly  excepted.  The  witness  testified 
lat  he  did  not  go  before  the  grand  jury  voluntarily,  but 
as  subpoenaed.  The  defendanit  moved  the  court  to  ex- 
ude this  answer  from  the  jury  ui)on  the  same  ground, 
id  duly  excepted  to  the  court's  ovenruling  his  mo- 
3n. 

Another  witness  for  the  State  testified  to  the  defend- 
Kt  having  played  and  bet  at  a  game  played  with  dice 

the  back  yaini  referred  to  in  Lee's  testimony,  and 
a  ted  that  among  others  who  were  present  was  one  Ed 
ettings ;  thait  Gettings  had  been  summoned  as  a  State's 
itness,  but  was  absent  at  that  time.  The  solicitor  for 
e  State  asked  the  witness  the  following  question :  "Do 
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yon  know  where  Ed  Gettings  is  now?''  The  defendant 
()bje<*ted  to  tin's  qnestion  on  the  ground  that  it  called  for 
illejjcal,  irrelevant  and  ini-ompetent  e\idenee,  and  duly 
excepted  to  the  court's  overruling  liis  objection.  In  an- 
swer to  another  question  disked  against  the  objection  and 
excejjton  of  the  defendant  the  said  witness  answered  that 
Get  tings  was  not  in  the  county  at  that  time.  The  de- 
fendant as  a  wiitness  in  his  own  behalf  testified  that  he 
did  not  bet  or  plaj'  at  a  game  played  with  dice  at  the 
place  designated  by  the  State's  witness.  The  defendant 
also  introduced  witnesses  who  testified  that  the  character 
of  the  State's  witness  was  bad,  and  that  they  would 
not  believe  him  on  oath. 

The  other  facts  of  the  case  are  sufficiently  etateil  in 
tlie  opinion. 

The  court,  at  the  request  of  the  State,  gave  to  the  jury 
the  following  written  charges:  "The  back  yai*d  of  a 
house  wliere  spirituous,  vinous  or  malt  liquom  are  sold 
and  ingress  and  egress  (to  and  from  which  are  through 
the  back  door  of  the  house,  comes  within  the  prohibition 
of  tlie  statute  against  gaming." 

The  defendant  duly  excepted  to  the  giving  of  this 
charge,  and  also  excepted  to  the  court's  refusal  (to  give 
the  following  chai'^e  rcHjuested  by  him  :  ''If  tlie  jury  be- 
lieve the  endence,  thev  must  find  the  defendant  noi 
guilty." 

Hill  &  Hill,  for  appellant,  cited  Whiiaker  r.  Siatv 
106  Ala.  32. 

Chas.  G.  Brown,  Ajttorney-General  for  the  State 
The  place  wheiv  this  gaming  occurred  came  within  th< 
prohibition  of  the  statute. — Aa/>/cr  r.  titatr^  60  Ala.  168 
Rnij  V.  State,  11),  172. 

SHAHPE,  J.— In  l>ehalf  of  the  State  one  Lee  testifier 
to  etfect  ithat  in  May,  1901,  defendant  playc^d  and  l)et  a 
dice  in  an  enclosed  back  yard  to  which  the  only  openini 
wa«  through  the  ba<-k  door  of  a  store  where  spirituow 
liquors  were  sold;  that  this  game  began  in  the  morninj 
and  continued  until  late  in  the  day  and  that  among  oti 
ers  who  were  in  ithe  game  was  Dick  Laws. 
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In  defendant's  behalf  Bray  testified  that  Laws  worked 
ith  him  during  the  month  of  May,  1901,  and  defendant 
hen  asked  him :  "Did  Dick  Laws  ever  get  off  from  his 
ork  during  the  month  of  May,  1901?''  An  objeetion 
lade  by  the  solicitor  to  this  question  was  susitained. 

In  this  ruling  there  was  error  for  which  the  judgment 
lust  be  reversed.  An  affirmative  answer  to  the  question 
ould  have  contradicted  Lee  as  to  Law's  participation 
1  <the  game,  and  would  liave  l)een  relevant  as  going  to 
le  credibility  of  Lee's  testimony  as  a  whole. 

The  evidence  introduced  by  the  State  to  effect  that 
ettings  who  was  said  to  have  been  in  the  game  was  not 
I  the  counfty  when  the  case  was  tried  was  irrelcA^ant. 
Cross-examination  of  I^ee  having  been  directed  to 
lowing  he  had  been  officious  in  the  proscn^ution  of 
iming  cases,  it  was  proper  to  permit  the  State  to  prove 
»  attended  the  grand  jury  in  obedience  ro  a  subpoena 
id  not  of  his  own  voliition. 

In  application  to  the  evidence  of  this  case,  the  charge 
ven  for  the  State  was  not  erroneous;  the  yard  being 

the  retailing  liquor  store,  'within  the  meaning  of  see- 
ms 4792  and  4797  of  (the  Code. 

The  charge  requested  by  defendant  was  properly  re- 
sed. 
Reversed  and  remanded. 


Ux  parte  Giles. 

Application  for  Mandannts, 

Mandamus:  Supreme  Court  ha^  no  jurisdiction  to  issue  man- 
damus directed  to  board  of  registrars. — The  Supreme  Court 
has  no  original  Jurisdiction  to  issue  a  writ  of  mandamus  di- 
rected to  the  board  of  registrars  of  a  county,  to  compel  such 
board  to  register  the  petitioner  as  an  elector;  such  board 
of  registrars  not  being  one  of  the  jurisdictions  which  the 
Supreme  Court  can,  under  the  constitution  (Constitution 
1901,  §  140),  control  by  original  writs. 
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The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion. 

WiLFORD  H.  Smith^  for  petitioner. 

McCLELLAN,  0.  J. — This  application  is  sui  generis. 
It  is  a  petition  filed  originally  in  this  court  for  a  writ 
of  mandamus  to  compel  the  board  of  registrars  of  Mont- 
gomery county  to  register  the  petitioner  ae  an  elector 
The  Supreme  Court  has  no  jurisdiction  of  (the  proceed- 
ing. It  is  not  appellate  jurisdiction  tha/t  is  invoked,  and 
the  matter  is  not  within  the  very  limited  original  juris- 
diction of  this  court  "to  issue  writs  of  injunction,  habeas 
corpus y  quo  uxirranto,  and  such  other  remedial  and  origi- 
nal writs  as  may  be  necessary  to  give  a  general  sui)erin- 
tendence  and  control  of  inferior  jurisdictions." — Const 
1901,  §  140.  A  board  of  registrars  is  not  one  of  the  "juris- 
dictions" which  this  count  may  control  by  original  writs. 
And  if  it  were,  yet  it  can  never  be  "necessary"  for  this 
court  to  control  such  board  by  any  original  writ,  since 
whatever  w^rits  may  under  any  ciTcumstauces  be  proper 
or  necessary  to  be  issued  in  superintendence  and  control 
of  these  boards  may  be  and  can  only  be  issued  by  nisi 
prius  courts — the  circuit  courts  or  other  courts  of  like 
jurisdiction.  Therefore  it  is  that  if  the  petitioner  is  en- 
titled to  the  wnnt  he  here  prays,  a  question  we  do  not 
consider,  his  petition  should  be  addressed  to  and  pre- 
sented in  the  circuit  court  of  Montgomery  county  or  the 
Montgomery  city  court.— Code,  §§  2825-2833  and  3826. 

Rule  nisi  denied. 


JSx  i)arte  Jones. 

Petition  for  Mandamus. 

1.    Mandamus;   when  issued  to  correct  erroneous  rulings. — ^Whlle 
ordinarily  it  is  not  the  office  of  a  writ  of  mandamus  to  re- 
vise judicial  action,  but  to  compel  such  action,  yet  a  writ  of 
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mandamus  will  lie  to  correct  an  erroneous  ruling  of  a  court, 
where  injury  results  and  there  exists  no  right  of  appeal  or 
other  adequate  means  of  redress. 
I.  Equity  practice;  when  complainant  can  dismiss  bilh — Aa  a  gen- 
eral rule,  a  complainant  has  a  right  to  dismiss  a  suit  in 
equity  whenever  he  elects  to  do  so,  but  he  can  not,  as  a  mat- 
ter of  right,  dismiss  his  suit  w]ien  the  respondent  has  ac- 
quired rights  in  the  proceeding  by  answer  or  cross  bill,  and 
would  be  prejudiced  by  such  dismissal. 

This  was  an  original  application  for  mandamus  filed 
a  the  Supreme  Court  by  petitioner,  Winston  Jones.  The 
aots  of  the  case  are  sufllciently  stated  in  the  opinion. 

Pettus,  Jeffries  &  Partridge^  for  appellant,  cited 
bel  V.  Ins.  Co.,  92  Ala.  382;  Wilkinson  v.  Roper,  74 
Ja.  140 ;  Simmons  v.  Williams,  27  Ala.  507;  Knight  v. 
yrane,  77  Ala.  371 ;  Gafford  v.  Proskauer,  59  Ala.  264 ; 
^n.  Life  Ins.  Co.  v.  Wehhj  54  Aa.  694;  19  Ency.  PL  & 
r.,  719. 

William  Cunninghame^  contra,  cited  Code,  §  703; 
Ency.  PI.  &  Pr.,  868,  879,  note;  Corleton  v.  Darcy,  75 
.  Y.  375;  Van  Alen  v.  Schermerhorn,  14  How.  Pr.  287; 
radford  v.  Andreics^  20  Ohio  St.  221 ;  Taylor  v.  Kolb, 
10  Ala.  603;  Ex  parte  Horn,  92  Ala.  102. 

OWDELL,  J. — This  is  a  petition  for  a  mandamus  to 
mpel  the  chancellor  to  vacate  an  order  made  by  him  in 
e  cause  of  Winston  Jones  v.  L.  D.  Hai'dy  pending  in 
e  chancery  count  of  Marengo  county,  in  which  the 
ancellor  on  the  application  of  Hardy  set  aside  and 
nulled,  an  order  made  by  the  i^gister  of  said  court  in 
cation,  dismissing  the  complainant's  bill,  on  the  mo- 
►n  of  the  complainanit,  Winston  Jones.  The  facts  as 
ited  in  the  petition  show,  that  the  petitioner,  Winston 
nes,  filed  his  bill  in  the  chancery  court  of  Marengo 
anty  against  L.  D.  Hardy  and  others,  seeking  a  dis- 
rery  and  an  accounting.  Demurrers  were  interposed 
the  several  defendants,  which  were  sustained  as  to 
of  the  defendants,  except  the  defendant  Hardy,  and 
re  overruled  as  to  him.  This  decree  on  the  demurrers 
s  affirmed  on  appeal  to  this  court. — Jones  v.  Hardy 
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et  (iL,  127  Ala.  221.  The  defendant,  Haixly,  also  filed 
an  answer,  which  was  made  a  cross-bill.  In  his  answer, 
after  admit/tinjx  (*ertain  averments  of  the  bill,  and  deny- 
ing others,  he  claimed  a  set-oflF  against  the  demand  of  the 
complainant,  which  was  gennane  to,  and  an>se  out  of  the 
matters  alleged  in  the  bill. 

The  defense  of  set-off  pleade<l  in  the  answer  and  upon 
which  the  affirmative  relief  is  sought  by  way  of  cross-bill, 
is  purely  legal  as  contradisitinguisheil  from  equitable. 
It  is  matter,  as  to  which,  the  cross-complainant  has  a 
complete  and  adequate  remedy  at  law.  And  while  it  is 
proper  subjei^t  for  a  cross-bill,  where  affirnmtive  relief 
is  praywl,  it  is  not  an  independent  equity,  or  matter  of 
purely  equitable  cognizance,  such  as  would  support  an 
original  bill  in  the  first  instance.  In  such  a  case  the 
dismissal  of  the  original  bill  carries  with  it  the  cross- 
bill.—A  ?>c/,^  r.  P.  (t  M.  Ins,  Co,,  92  Ala.  382;  WUkermn 
r.  RoiKT,  74  Ala.  140. 

The  order  of  the  chancellor,  vacating  the  order  of  dis- 
missal made  by  the  register  in  vacation,  and  restoring 
the  cause  to  the  d(K*ket,  was  purely  initerlocutory,  and 
frcmi  it  no  appeal  would  lie.  Not  being  an  interlocutory 
decree  from  which  the  statute  authorizes  an  appeal,  the 
only  remeily  left  ito  the  c(miplainants  is  by  mand<imm. 
It  is  true,  that  ordinarily,  it  is  not  the  office  of  this 
writ  to  review  and  re\ise  judicial  action,  but  generally 
to  <*oiupel  such  action ;  yet,  as  has  been  decided  by  this 
court,  the  writ  will  lie  to  <orre(»t  the  ernmeous  ruling 
of  a  ccmrt  where  injury  results,  and.  there  exists  no  right 
of  appeal  or  other  ade^iuate  means  of  redress. — Ex  parte 
Woodruff,  123  Ala.  99;  Wilson  v.  Duncan,  114  Ala.  659; 
E.V  parte  Tourer  Man,  Co,,  103  Ala.  415;  E.r  parte  Hayes, 
92  Ala.  120. 

To  determine  whether  the  ruling  of  the  court  be  erron- 
eous, and  such  as  entitles  the  petitioner  to  this  remedy, 
of  ne(»essity  involves  a  consideration  and  review  of  the 
action  of  the  court  complained  of  in  the  petition.  And 
if  it  be  concluded  upon  such  review  and  consideration 
that  there  is  no  erix)r,  the  writ,  as  a  matter  of  course, 
would  Ik?  denied.  The  complainant  had  liis  bill  dis- 
missed, on  application  to  the  register  in  vacation,  under 
the  provisions  of  section  703  of  the  Code,  which  reads  as 
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foUow-s:  ^'Before  an  answer  on  crossbill  is  filed,  the 
(xmiplainant  may,  on  application  to  the  register  in  vaca- 
tion, dismiss  fthe  suit.  On  such  appli<*ation,  the  re<»ister 
must  enter  on  the  minutes  an  order  of  dismissal ;  and 
may  issue  execution  against  the  complainant  for  all  costs 
w-hich  have  accrued.  After  answer  or  cross-bill  filed,  the 
complainant  may,  on  application  to  the  register  in  vaca- 
tion, dismiss  the  suit;  and  the  i^egister  must  enter  an 
order  of  dismissal  on  the  minutes.  But  the  defendant,  at 
the  next  succeeding  term  of  the  court,  moy  sliow  cause 
against  the  dismissal,  and  procure  a  vacation  of  the  or- 
der. If  cause  is  not  shown  at  the  next  succeeding  term, 
the  oi*tler  is  final;  and.  exei*ution  may  issue  against  the 
complainant  for  all  costs  which  have  accrued."  It  was 
under  the  second  clause  of  this  statute  that  the  dismissal 
was  had.  It  is  plain,  that  by  the  terms  of  the  statute, 
the  dismissal  before  the  register  does  not  become  final, 
until  upcm  failure  of  the  defendant  at  the  next  succeed- 
ing tenn  of  the  court  to  show  cause  against  such  dis- 
missal. It  is  equally  plain,  that  upon  cause  shown  by 
the  defendant  against  the  dismissal  at  the  next  succeed- 
ing term  of  the  court,  the  order  of  dismidsal  made  by 
the  register  will  be  vacated.  The  cause  shown  against 
dismissal,  must,  of  course,  be  a  sufficient  and  good  cause. 
The  question  is  not  whether  the  cross-lull  contains  inde- 
pendent equity,  for  if  such  were  the  case,  the  dismissal 
of  the  original,  would  rnvt  affect  the  cross-bill.  Besides, 
by  the  terms  of  the  statute,  cause  may  be  shown  against 
the  4ismissal,  after  the  filing  of  the  cross-bill  or  an- 
swer. It  was  evidently  the  i)urpos<^  of  the  legislature  in 
authorizing  the  complainants  to  dismiss  his  suit  in  va- 
cation, after  answer  or  cross-bill  had  been  filed,  to  guard 
against  the  dismissal  of  any  suit  that  might  operate  pre- 
judicially to  the  defendant,  by  providing  for  vacating  the 
order  of  dismissal  for  cause  shown  at  the  next  suc- 
ceeding tenn.  The  present  case  affords  a  fair  illustra- 
tion of  the  wisdom  of  the  provision  in  the  statute.  The 
original  bill,  answer  and  cross-bill  are  made  a  part  of  this 
petition  for  a  mandamus  as  exhibits.  The  answer  and 
cn)ss-bill  of  the  respondent  show  a  set-off  pleaded  grow- 
ing out  of  the  subject  matter  contained  in  the  original 
bill,  and  affirmative  relief  is  prayed  as  to  such  set-off. 
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The  facts  as  a\ierred  in  the  ansrv-er  and  cross-bill  further 
show  that  the  demand  sought  to  be  set-off  is  of  such  na- 
ture and  character,  that  any  right  of  action  on  the  same 
at  law  at  the  time  of  the  dismissal  of  the  suit  before 
the  register,  would  be  barred  by  the  statute  of  limita- 
tions, whereas  the  set-off  claimed,  was  not  barred  when 
complainant  began  his  suit  against  the  respondent.  It 
would  result  then  that  if  the  suit  of  the  complainant 
were  permitted  to  stand  dismissed  under  the  order  of 
the  register,  the  defendant  would  be  barred  of  any 
action  against  the  complainant,  by  the  statute  of  limi- 
(tations,  for  his  demand  claimed  as  a  set-off  in  his  answer 
and  cross-bill.  If  there  is  any  merit  in  his  set-off,  un- 
doubtedly then,  the  dismissal  by  the  complainant  of 
his  suit,  would  operate  prejudicially  to  the  rights  of 
the  defendant.  As  a  general  rule  a  plaintiff  has  a  right 
to  dismiss  his  suit,  whenever  he  elects  to  do  so.  But 
this  rule  has  its  exceptions.  It  seems  that  a  plaintiff 
may  not  as  a  matter  right  dismiss  his  i^uit  when  the 
respondent  has  acquired  rights  in  the  proceedings  by 
answer  or  cross-bill,  and  would  be  prejudiced  by 
such  dismissal.  See  City  of  Detroit  v.  Detroit  City 
R'y  Co..  55  Fed.  Rep.  569;  Bank  v\  Rose.  1  Rich.  Eq. 
294;  6  Ency.  PI.  &  Pr.,  p.  843,  §  6,  and  notes  where 
cases  are  collated.  Although  the  chancellor  based  his 
ruling  in  ordering  the  cause  reinstated  on  the  d4X?ket, 
on  the  erroneous  theory  that  the  oross-bill  contained 
independent  equity,  we  are  of  the  opinion  that  there  ^^-as 
good  cause  shown  for  vacating  the  order  of  the  register, 
and  the  order  of  the  chancellor,  that  tlie  cause  he  re- 
instated, was  in  effect  the  equivalent  of  such  order.  We 
do  not  think  that  the  i)etitioner  here,  is  entitled  to  the 
mandamus  on  the  facts  shown,  and  the  same  will  be  de- 
nied. 

Mandamus  denied. 
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thereby,"  sufficiently  chai 
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ground  that  it  fails  to  si 
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interpose  no  ground  of 
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5. 


that  it  exercised  reasonable  care  to  prevent  its  wires  from 
becoming  detached  from  its  poles,  and  that  it  did  not  know 
and  by  the  exercise  of  reasonable  care  could  not  have  known 
that  the  wires  had  become  detached  from  the  pole,  until 
after' the  injury  to  the  plaintiff,  and  where  the  evidence  for 
the  plaintiff  tends  to  show  that  at  the  point  where  the  in- 
jury was  alleged  to  have  been  caused  the  wire  owned  and 
operated  by  the  defendant  had  become  disengaged  from  the 
pole  to  which  it  was  attached,  by  reason  of  the  cross  pole 
being  rotten,  and  that  the  wire  had  been  detached  for  two 
days  or  more  before  the  injury  complained  of  was  inflicted, 
it  is  a  question  for  the  jury  whether  due  care  alleged  had 
been  proved,  or  whether  due  care  had  been  exercised  to  dis- 
cover and  remedy  the  defective  condition  of  the  wire:  and. 
therefore,  the  general  affirmative  charge  requested  by  the  de- 
fndant  is  properly  refused. 

Same:  same:  tUarge  to  the  jury. — In  such  a  case,  a  charge  is 
properly  refused  which  instructs  the  jury  as  follows:  "That 
although  the  jury  may  And  from  the  evidence  that  the  cross 
arm  which  it  appears  from  the  evidence  was  detached  from 
the  pole  at  the  point  of  defendant's  line  where  the  alleged 
injury  occurred  was  rotten,  or  partially  rotten,  yet,  in  this 
case  no  recovery  can  be  had  because  of  such  alleged  rotten 
or  partially   rotten  cross  arm." 

Action  for  negligence:  charge  of  court  as  to  failure  to  call  in 
physician. — In  an  action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the  negligence  of  the 
defendant,  a  charge  is  erroneous  and  properly  refused  which 
instructs  the  jury  "that  if  they  find  from  the  evidence  that 
no  doctor  was  employed  by  the  plaintiff  to  treat  his  alleged 
injuries,  the  jury  may  look  to  this  fact,  if  found  from  the 
evidence  to  be  a  fact,  as  a  circumstance  tending  to  show  that 
plaintiff  was  not  seriously  hurt  at  the  time  and  place  named 
in  the  complaint  and  evidence." 

Action  to  recover  for  personal  injuries:  admissibility  of  evidence. 
In  an  action  to  recover  damages  for  personal  injuries,  where 
there  was  evidence  tending  to  show  that  the  plaintiff  con- 
tinued to  suffer  more  or  less  from  the  injury  ever  since  it 
was  received,  it  is  competent  to  ask  a  witness  who  was 
shown  to  have  been  with  the  plaintiff,  as  to  whether  or  not 
he  had  heard  the  plaintiff  give  expressions  of  pain  or  suffer- 
ing since  he  received  the  injuries  complained  of. 

Action    against    telegraph   company:   inconsistency   of  court  »« 
rulings  upon  charges  requested  by  defendant. — In  an  action 
by     one    who  was  traveling  along  a  public  road     against    a 
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telegraph  company,  to  recover  for  personal  injuires  alleged 
to  have  been  caused  by  reason  of  the  defendant's  negligence 
in  allowing  a  wire  charged  with  electricity  to  be  or  remain 
on  or  a  short  distance  above  the  road,  whereby  the  traveling 
public  along  said  road  were  liable  to  be  injured,  there  iu 
no  inconsistency  on  the  part  of  the  trial  court  in  giving  a 
charge  at  the  request  of  the  defendant  which  left  the  Jury 
free  to  find  that  the  wires,  poles  and  cross  arms  of  defend- 
ant's line  were  not  in  safe  and  good  condition  when  they 
were  last  inspected,  and  upon  so  finding  to  return  a  verdict 
for  the  plaintiff,  and  refusing  at  the  request  of  the  defend- 
ant the  genera]  affirmative  charge  in  its  behalf. 
8.  Trial  and  its  incidents;  new  trial  can  not  he  granted  because 
court  gave  charge  at  the  request  of  movant. — Where  in  the 
trial  of  a  cause,  there  is  Judgment  rendered  for  the  plaintiff, 
it  constitutes  no  ground  for  the  granting  of  a  new  trial,  that 
the  court  at  the  request  of  the  defendant  gave  a  charge  in 
lis  behalf. 

Appeal  from  the  Circuit  Court  of  Jetf erson. 

Tried  before  the  Hon.  A.  A.  Coleman. 

This  was  an  action  broujfht  by  tlie  appellee,  C.  A. 
Jones,  against  the  Postal  Telegraph  Cable  Company  to 
recover  damages  for  personal  injuries  nveived  by  him 
while  travelling  along  a  public  liighway,  by  the  side  of 
which  the  defendant  had  its  wires  Kstrung. 

The  complaint  as  amendeil  contained  but  one  count. 
In  this  count  the  plaintiff  alleged  that  on  X.ovember  5, 
1898,  the  defendant  owned  and  operated  a  line  of  tele- 
graph wire  which  was  attached  to  poles  along  or  near 
the  public  highway  in  Jefferson  i*ounty;  (hat  siiid  line 
of  telegraph  wire  was  heavily  charged  with  electricity, 
'*and  it  became  and  was  the  duty  of  defendant  ito  use 
due  care  to  have  and  keep  said  wire  high  up  from  said 
road,  yet  notwithstanding  said  duty  defendant  negli- 
gently caused  or  allowed  said  wire  to  be  or  remain  on, 
or  «uch  a  short  distance  above,  said  pubiic  highway, 
that  the  public  traveling  said  liighway  were  liable  to  be 
injii-red  thereby."  It  wiis  then  averred  that  on  the  day 
above  named  the  plaintiff  was  traveling  along  said  high- 
way in  a  wagon  Uy  which  a  team  was  attached,  and  that 
said  team  came  in  contact  with  the  siiid  wire  and  as  a 
proximate  consequence  thereof  the  team  became  un- 
manageable and  plaintiff  was  thrown  from  the  wagon. 
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and  came  in  contact  with  the  wire  charged  with  elec- 
tricity, and  sustained  the  damages  complained  of.  The 
plaintiff  claimed  $500  as  damages. 

To  this  complaint  the  defendant  demurred  upon  the 
following  grounds :  1.  It  fails  to  aver  any  duty  (that  the 
defendant  owed  to  the  plaintiflf  in  the  manner  of  main- 
taining its  wires.  2.  That  the  complaint  fails  to  show 
that  the  defendant  did  not  discharge  its  dujty  to  the 
plaintiflf.  3.  The  complaint  fails  to  show  with  reason- 
able certainty  in  what  the  alleged  negligence  of  the  de- 
fendant consisted.  4.  It  falls  to  aver  what,  if  any, 
negligence  on  ithe  part  of  the  defendant  contributed  prox- 
imately to  plaintiflf's  alleged  injuries.  This  demurrer 
was  overruled.  Thereui)on  the  plaintiflf  filed  the  pleas 
of  the  general  issue  and  the  following  special  pleas :  "4. 
For  further  ans\^^er  to  the  complaint  the  defendant  says 
and  avers  that  the  plaintiflf  ought  not  ito  have  and  re- 
cover any  sum  of  this  defendant  in  this  cause  because, 
as  it  avers,  neither  the  defendant  nor  the  employees  of 
defendant,  whose  duty  it  was  to  see  that  its  wires  at 
the  i)oint  named  in  the  complaint  were  properly  at- 
tached to  the  poles,  knew  that  said  wires  were  detached 
from  said  poles  in  the  manner  stated  in  the  complaint 
until  after  the  alleged  injury  to  paintiflf,  when,  as  de- 
fendant avers,  the  defendant  T\ithin  a  reasonable  time 
thereafter  caused  said  \^ires  to  be  properly  attached  to 
said  poles." 

'*5.  For  answ  er  to  (the  complaint  the  defendant  says 
and  avers  that  the  plaintiflf  ought  not  to  have  and  re- 
cover any  sum  of  this  defendant  in  this  c;iuse  because, 
as  it  avers,  neither  the  defendant  nor  the  employees  of 
the  defendant,  whose  duty  it  was  to  see  that  its  wires  at 
the  point  named  in  this  complaint  were  proi)erly  at- 
tached to  the  poles,  knew,  or  by  the  exercise  of  reason- 
able care  would  have  known,  that  said  wires  were  de- 
tached from  said  poles  in  the  manner  stated  in  the  com- 
plaint unitil  after  the  alleged  injury  to  plaintiflf,  when, 
as  defendant  avers,  the  defendant  within  a  reasonable 
lime  thereafter,  caused  said  wires  to  be  properly  at- 
tached to  said  i>oles." 

"6.  For  further  plea  in  this  behalf  the  defendant  says 
and  avers  that  plaintiflf  ought  not  to  have  and  recover 
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of  this  defendant  anj^  sum  because  it  says  and  avers  that 
the  plaintiff  contributed  to  his  own  injury  in  this,  that 
knoT^ing  the  wire  referred  to  in  the  complaint  was 
alongside  of  the  alleged  road,  he,  without  due  care, 
drove  or  allowed  to  be  driven  the  alleged  team  against 
said  wire,  thereby  contributing  to  his  alleged  injuries." 
"7.  For  further  answer  to  the  complaint  the  defend- 
ant says  and  avers  (that  the  plaintiff  ought  not  to  have 
and  recover  any  sum  of  this  defendant  in  this  cause  be- 
cause, as  it  avers,  that  the  defendant  exercised  reason- 
able care  to  prevent  its  said  wires  from  becoming  de- 
tached from  its  said  poles,  and  that  neither  the  defend- 
ant or  the  employees  of  the  defendant,  whose  duty  it 
was  to  see  that  its  wires  at  the  point  named  in  this 
complaint  were  properly  attached  to  the  poles,  knew% 
or  by  the  exercise  of  reasonable  care  would  have  known, 
that  said  wires  were  detached  from  said  poles  in  the 
manner  stated  in  the  complaint  until  after  the  alleged 
injury  to  plaintiff,  when,  as  defendant  avers,  the  de- 
fendant within  a  reasonable  time  thereafter  caused  said 
wires  to  be  properly  attached  to  said  poles." 

To  pleas  4  and  5  the  plaintiff  demurred  upon  the  fol- 
lowing grounds:  1.  Said  pleas  do  not  initerpose  any 
defense  which  could  not  be  set  up  under  the 
plea  of  the  general  issue;  and  the  facts  avei^red 
in  said  pleas  can  be  given  in  evidence  under 
the  general  issue.  2.  Said  pleas  fail  to  nega- 
tive the  negligence  of  the  defendant  in  allowing  the 
vire  to  be  along  or  near  the  public  road.  The  de- 
murrer to  each  of  these  pleas  was  sustained.  The  judg- 
ment entry  recites  thait  there  was  a  motion  made  to 
strike  the  7th  plea  from  the  file.  The  grounds  of  this 
motion  are  not  shown.  Said  motion,  however,  was  over- 
ruled. 

On  the  trial  of  the  cause  upon  issue  joined  upon  the 
remaining  pleas,  it  was  shown  that  on  the  nighjt  of  No- 
vember 5,  1898,  the  plaintiff  in  company  with  two  other 
men  was  riding  along  a  public  iroad  in  Jefferson  county 
in  a  wagon  drawn  by  a  horse  and  a  mule;  that  when 
they  were  about  thirteen  miles  from  the  city  of  Bir- 
mingham the  team  came  in  contact  with  a  v^ire  which 
was  swinging  about  two  feet  from  the  ground  in  the 
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middle  of  said  road;  that  this  wire  was  charged  with 
electricity  and  the  sh(Kk  thei-efrom  caused  the  team  to 
rear  and  charge;  that  (the  wagon  was  broken,  the  occu- 
pants thei-eof  thrown  out,  and  the  plaintiff  fell  on  the 
wire  and  the  Ixxly  of  the  wagon  fell  upon  him ;  that  this 
wire  was  owned,  oi>erated  and  maintained  by  the  de- 
fendant. 

The  evidence  for  the  plaintiff  tended  to  show  that  on 
the  day  l>efore,  while  plaintiff  and  his  companions  were 
going  along  the  same  n>ad  in  the  direction  of  Bir- 
mingham the  defendant's  wire  at  the  iK)int  on  the  road 
where  the  injury  had  (Hcurred,  liad  di-opixnl  fi-oni  the 
cross  arm  of  the  post  from  which  it  was  suspi*nded,  and 
was  proppeil  out  of  the  road  with  a  forked  stick;  that 
the  cross  anii  by  which  the  said  wire  was  suspended 
from  the  i>ost,  was  rotten  and  broken. 

The  evidence  for  the  plaintiff'  further  tended  to  show 
that  the  plaintiff's  injuries  were  i^enimuent  in  their 
character,  and  that  (the  x>laintiff  had  suffered  a  gi*eat 
deal  and  was  rendered  less  able  to  work. 

During  the  examination  of  one  Lawler,  who  was  with 
the  plaintiff'  at  the  time  of  the  accident ,  he  was  asked 
the  following  c[uestion :  ''Have  you  or  not  heard  Jones, 
the  plaintiff',  give  expressions  of  pain  or  suffering  since 
tlmt  night?"  To  this  question  the  defendant  objected. 
The  court  overruled  the  objection,  and  the  defendant 
duly  excepted. 

The  defendant,  as  a  Avitness  in  hi<*  own  behalf,  tes- 
tified in  detail  to  the  injuries  sustained  by  him,  and  fur- 
ther testified  (that  he  did  not  have  a  d(K*tor  to  attend 
him. 

The  evidence  for  the  defendant  tended  to  show  that 
the  line  along  wlii<*h  the  wire  was  running  was  main- 
tained in  good  condition,  and  was  of  such  material  as 
was  in  use  in  well  r^ulated  telegraph  lines;  that  said 
line  had  been  in8i)ected  by  a  competent  lineman  on 
October  14,  1898,  just  a  short  time  before  the  accident^ 
and  that  it  was  then  found  to  be  in  good  condition. 

One  of  the  witnesses  for  the  defendant,  and  who  tejati- 
fied  that  he  Avas  the  wire  chief  of  the  defendant,  whose 
place  of  business  was  in  Binuingham,  further  testified 
that  by  a  system  used  by  the  defendant  the  wire  chief 
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could  tell  as  tanm  as  a  wire  was  obstnuted,  and  was 
enabled  by  the  use  of  an  ins1:rument  called  a  galman- 
ometer  to  approximate  the  distance  from  the  office  in 
Birmingham  to  tiie  place  of  obstrucftion ;  tliat  up  to  the 
time  this  witness  went  off  duty  at  4  o'clock  November 
5,  1898,  nothing  had  interrupted  the  wire  along*  the 
line  where  the  ax*cident  occurred.  Another  witness, 
who  testified  ithat  he  was  the  night  wire  chief,  testified 
that  about  9  o'clock  on  the  night  of  November  5,  1898, 
the  instrument  referred  to  indicated  that  there  was  an 
obstruction  along  the  road  on  which  the  plaintiff  was 
injured,  abou^t  thirteen  miles  from  Birmingham.  The 
eriden<e  for  the  defendant  further  tendeil  to  show  that 
the  next  morning  a  line  man  was  sent  to  the  place  in 
question  and  found  tliat  the  \^ii*e  had  dro[)ped  from  the 
p<)8t^  but  was  propi)ed  up  fixmi  the  road  by  a  forked 
stick.  Two  of  the  witnesses  introduced  for  the  defend- 
ant testified  that  the  iiross  arm  on  which  the  wire  was 
suspended  from  the  post  was  not  rotten  or  broken. 

The  evidence  for  the  defendant  further  tended  to  show 
that  the  curremt  of  electricity  along  the  wire  which  was 
alleged  to  have  caused  the  injury  complained  of  was  not 
of  sufficient  forc^e  to  l)e  dangerous. 

The  defendant  requested  the  court  to  give  to  the  jury 
the  following  written  charges,  and  separately  excepted 
ito  the  couTt's  refusal  to  give  each  of  them  as  asked: 
(1.)  '*The  court  charges  the  jurj'  that  if  the  jury  be- 
lieve the  evidence  introduced  in  l)ehalf  of  the  defendant, 
they  must  find  for  the  Postal  Telegraph  Cable  Co.'' 
(2.)  *'The  court  charges  the  jury  that  if  they  believe 
the  e\iden<*e,  they  musit  find  a  verdict  in  favor  of  the  de- 
fendant, the  Postal  Telegraph  Cable  Co.-'  (3.)  '*The 
court  charges  the  jury  that  although  the  jury  may  find 
from  the  evidence  that  the  cross  arm  which  it  appea-rs 
from  the  evidence  was  detached  from  the  pole  at  the 
point  of  defendant  s  line  where  the  alleged  injur}'  oc- 
curred was  rotten,  or  partially  rotten,  yet,  in  this  case, 
m  rei^overy  can  be  had  because  of  such  alleged  rotten 
cross  arm."  (4.)  ''The  ^ourt  charges,  the  jury  that  if 
ithey  find  from  the  evidence  that  no  doctor  Avas  employed 
by  the  plaintiff  to  treat  his  alleged  injuries,  the  jury 
may  look  to  this  fact,  if  found  from  the  evidence  to 
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be  a  fact,  as  a  circumstance  tending  to  show  that  plain- 
tiff was  not  seriously  hurt  art:  the  time  and  place  named 
in  the  complaint  and  evidence." 

The  court,  at  the  request  of  the  defendant,  gave  to  the 
jury,  among  others,  the  following  written  charge: 
( 10. )  "The  court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  it  is  the  custom  of  well  regu- 
lated telegraph  companies  to  inspect  the  lines  of  such 
companies  once  a  month;  and  if  the  jury  further  find 
from  the  evidence  that  ithe  line  which  included  the 
point  where  the  alleged  injury  occurred  had  been  in- 
spected by  a  competent  man  on  the  13th  of  October, 
1898,  and  if  the  jury  further  find  from  the  evidence  that 
at  the  time  of  said  inspection,  provided  they  find  there 
was  such  inspection  by  such  man,  the  wires,  poles  and 
cross  arms  were  in  good  and  safe  condition  and  such  afi 
were  and  are  used  by  well  regulated  telegraph  com- 
panies and  if  the  jury  further  find  that  the  defendant, 
the  telegraph  company,  did  noit  know  the  line  was  down 
until  or  afiter  the  alleged  injury  to  plaintiff  and  that  it 
was  repaired  the  next  morning,  and  if  the  jury  further 
find  from  the  evidence  that  the  defendant  used  the  or- 
dinary and  usual  and  reasonable  care  of  well  regulated 
telegraph  companies  in  ascertaining  whether  the  Une 
in  question  was  down,  then  the  verdict  should  be  for 
the  defendant,  the  Postal  Telegraph  Comi>any." 

There  were  verdict  and  judgment  in  favor  of  the 
plaintiff,  assessing  his  damages  at  4^250.  After  the  ren 
dition  of  (this  judgment  the  defendant  moved  the  court 
to  set  aside  the  vei-dict  and  judgment  and  grant  a  nei» 
trial  upon  the  ground  that  the  court  erred  in  refuang  tc 
give  the  several  charges  requested  by  the  defendant; 
because  the  verdict  was  contrary  to  the  law  and  the  ev- 
idence; because  the  court  erred  in  its  ruling  upon  the 
pleadings,  and  upon  the  folloTving  ground:  "8.  The 
court  by  giving  to  the  jury  charge  No.  10  at  the  re 
que*st  of  defendant  held  on  the  evidence  that  the  plain 
tiff  was  not  entitled  to  recover  yet  refused  to  give 
charge  No.  2,  which  respective  actions  of  the  court  ope 
rated  to  the  injury  of  the  defendant  on  the  trial  and 
will  operate  to  injury  of  the  defendant  on  appeal."  Thi« 
motion  was  overruled,  and  the  defendant  duly  excepted 
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The  defendant  appeals,  and  assigns  as  error  the  sev- 
eral rulings  of  the  trial  court  to  which  exceptions  were 
reserved. 

J.  J.  Altman^  for  appellant. 

Bowman  &  Habsh,  contra. — The  court  did  not  err 
in  its  rulings  upon  the  pleadings. — L.  &  N.  R.  R.  Co.  v. 
Marbury  L.  Co.,  125  Ala.  237;  L.  d  N.  R.  R.  Co.  v. 
Jones,  83  Ala.  376;  Laughran  v.  Brewer,  113  Ala.  515. 

Demurrers  to  the  founth  and  fifth  pleas  are  plainly 
well  taken.  These  itwo  pleas  are  but  the  efforts  to  make 
up  a  defense  out  of  some  but  not  all  of  the  materials  in 
the  general  issue.  In  other  words,  they  negative  only  a 
part  of  the  negligence  allied.  For  duty  of  defendant  in 
reference  to  wires  across  highways,  see  Netcurk  Elec. 
L.  &  P.  Co.  V.  Ruddy,  5  Am.  Neg.  Eep.  402;  Lloyd  v. 
City  d  Suburban  Ry.,  7  Am.  Neg.  Rep.  591;  Keasbey  on 
Electric  Wires  (2d  ed.),  §§  227  and  231;  Dickey  v. 
Maine  Tel  Co.,  46  Me.  483;  Thomas  v.  Western  Union 
Tel,  Co.,  100  Mass.  156;  Penn.  Telephone  Co.  v.  Varman, 
15  Atl.  Rep.  624;  Nichols  v.  City  of  Minneapolis  et  al., 
33  Minn.  430;  Chatta.  Elec.  Co.  v.  Mingle,  56  S.  W. 
Rep.  23. 

The  charge  requested  by  the  defendant  was  properly 
refused.  If  a  sound  cross  arm  is  one  of  (the  appliances 
used  by  defendant  to  hold  its  wdres  out  of  the  highway, 
then  having  a  rotten  and  ineffective  cross  arm  was  one 
way  of  causing  or  alloAving  the  wire  to  be  in  the  high- 
way and  is  fully  covered  by  the  complaint  The  quo 
niodo  of  defendant's  negligence  is  not  necessary  to  be 
stated.— L.  d  N.  R.  R.  Co.  v.  Jones,  83  Ala.  376 ;  Rowe 
V.  N.  Y.  d  N.  J.  Tel.  Co.,  9  Am.  Neg.  Rep.  528;  Leach 
et  al  V.  Bush  et  ah,  57  Ala.  154;  Mani  Lee  Coal  d 
Ry.  Co.  V.  Chambliss,  92  Ala.  172;  L.  dN.  R.  R.  Co. 
V.  Hawkins,  92  Aa.  243  ;L.dN.  R.  R.  Co.  v.  Mothershed, 
12  So.  Rep.  714. 

McCLELLAN,  C.  J. — There  is  no  merit  in  the  con- 
tention for  appellant  that  the  complaint  did  not  aver 
the  negligence  counted  on  with  sufficient  particularity. 
The  rule  is  that  the  duty  to  exercise  care  being  shown, 
the  failure  ito  perform  that  duty,  the  negligence  causing 
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the  injuries  complained  of  may  be  well  averred  in  the 
most  general  terms,  little  if  at  all  short  of  the  mere 
conclusions  of  the  pleader;  and  this  upon  the  entirely 
suflBcient  consideration,  among  others,  that  if  fthe  de- 
fendant has  been  guilty  of  n^ligence  he  knows  as  well 
as  or  better  than  the  plaintiff  can  in  what  that  negli- 
gence consisted. — Louisville  &  Xashvillr  Railroad  Co.  r. 
Joius^  83  Ala.  376;  Louisville  &  Nashville  Railroad  Co. 
v,  Marhury  Lumber  Co.^  125  Ala.  237;  Mobile  it  Ohio 
Railroad  Co.  v,  George,  94  Ala.  214;  Bessemer  Land  & 
Imp't  Co,  v,  Campbell,  121  Ala.  50;  Montgomery  Street 
Railroad  Co,  r,  Armstrong,  123  Ala.  233;  Ga,  Pac. 
R-y  Co,  v.  Davis,  92  Ala.  307;  Stant07i  r.  Louisville  & 
Xashville  Railroad  Co,,  91  Ala.  :i84;  Ensley  Railroad 
Co.  V.  Cli^u-^ning^  93  Ala.  26;  Laughran  r.  Brewer,  113 
Ala.  509;  Louisville  d  Nashville  Railroad  Co,  r.  Orr. 
121  Ala.  489;  Memphis  &  Charleston  Railroad  Co.  v. 
Martin.  117  Ala.  367,  and  many  other  cases. 

The  objection  taken  by  demurrer  that  the  complaint 
does  not  sufficiently  show  a  duty  on  the  part  of  the  de- 
fendant to  keep  its  wires  out  of  the  way  of  travelers 
along  public  roads  is  too  palpably  unfounded  to  re- 
quire discussion.  The  complaint  does  aver  sueh 
duty,  and  the  courts  tiike  cognizance  of  it  even  without 
averment.  In  this  respect  the  case  is  analogous  to  that 
of  Louisville  d  Nashville  Railroad  Co.  i\  Marbury 
Lumber  Co.,  supra,  in  which  the  complaint  averred  that 
the  defendant  negligently  set  fire  to  and  burned  plain- 
tiff's cotton.  We  know  in  this  case  that  it  was  defend- 
ant's duty  to  exercise  care  to  avoid  obstructing  public 
roiads,  as  we  knew^  in  that  it  was' defendant's  duty  to 
exercise  care  ito  avoid  burning  plaintiff's  cotton. 

All  the  facts  aven^  in  pleas  4,  5  and  7  were  prova- 
ble under  the  general  issue:  The  averments  of  these 
pleas  were  mere  denials  of  negligence;  and  on  this 
gi'ound  the  appellant  can  take  nothing  by  reason  of  the 
court  having  sustained  the  demurrer  to  those  numbered 
4  and  5.  Both  those  and  plea  7  might  well  have  been 
stricken  on  the  ground  referred  to. 

Plea  7  was  allowed  to  remain  in  the  case,  however,  and 
appellant's  counsel  insist  that  it. was  piy)ved  on  the 
trial.     We  do  not  And  that  it  was  proved.    The  plea 
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alleges  that  the  defendant  used  due  €ai*e  to  prevent  its 
wires  from  becoming  detached  from  its  poled.    The  evi- 
dence for  plaintiff   was  that  the   wires  at  the  point 
they  fell  and  obstructed  the  highway  had  been  attached 
to  the  pole  from   which   they  became  disengaged,   by 
means  of  a  rotten  cross  bar,  etc.     On  this  evidence 
it  wa8  clearly  a  question  for  the  jury  whether  the  due 
care  alleged  had  been  proved.     The  plea  also  alleges 
that  the  defendamt  did  not  know  and  by  the  exercise  of 
reasonable  cai^  could  not  have  known  tbat  the  wires 
had  become  detached  from  the  pole  until  after  the  in- 
jury to  plaintiff,  but  the    evidence   for    the    plaintiff 
showed  that  ithe  wires  had  been  detached  for  more  than 
two  days  before  the  injury  was  inflicteil,  and  it  was  open 
to  the  jun-  to  say  upon  this  evidence  that  due  care 
had  not  been  exercised  to  discover  and  remedy  the  de- 
fective condition  of  the  ^ires.    Something  is  said  in  the 
case  aboujt  an  instrument  in  use  in  defendant's  offices 
by  the  use  of  which  trouble  with  the  wires  may  be  de- 
tei*ted  and  located.     We  do  not  understand  that  this 
instrument  will  indicate  the  detachment  of  a  wire  from 
a  pole  and  it«  conse<iuent  suspension  in  (the  way  of  trav- 
elei^  across  a  public  i*oad,  or  will  indicate  anything  at 
all  so  long  as  the  current  of  elec*tricity  carried  by  the 
wire  is  not  obstructed.     It  indicated  nothing  in  this 
case  until  the  current  was  diverged  from  the  wire  in 
consequence  of  plaintiff's  wagon  and  team  and  person 
coming  in  contact  with  it.    The  evidence  about  this  in- 
strument cuts  no  figui'e  in  respect  of  the  injury  whether 
defendant  was  negligent  in  allowing  the  wires  ito  be- 
come detached  from  the  pole  and  sag  into  the  highway 
for  two  or  three  days. 

What  we  have  said  in  respect  of  the  complaint  ap- 
plies to  the  thiiHi  charge  requested  by  defendant.  On 
the  evidence  the  jury  were  fully  wari-auited  in  finding 
that  the  cross  arm  was  rotten,  that  it  was  so  rotten,  or, 
bein^  rotten,  was  used  by  defendant  in  consequence  of 
its,  defendant's,  negligence,  and  that  such  negligence  in 
respect  of  the  cross  arm  was  the  efficient  cause  of  plain- 
tiff's injury,  entitling  him  to  a  verdict. 

There  being  not  only  the  evidence  as  to  the  rotten- 
ness of  the  cross  arm  from  which  damnifying  negligence 
was  inferable  by  the  jury;  but  also  evidence  that  the 
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wires  had  been  down  rtrv^^o  or  more  days  before  the  in- 
jury from  which  it  was  open  to  the  jury  to  infer  such 
negligence,  and  there  being  also  evidence  of  the  allied 
injury,  it  requires  no  argument  to  demonstrate  that  the 
affirmative  charge  requested  by  defendant  was  properly 
refused. 

Itt  becomes  necessary  to  remark  only,  because  the  con- 
ftrary  is  insisted  upon,  that  a  charge  to  the  jury  "that 
if  they  find  from  the  evidence  that  no  doctor  was  em- 
ployed by  the  plaintiff  to  treat  his  alleged  injuries,  the 
jury  may  look  to  this  fact,  if  found  from  the  evidence  to 
be  a  fact,  as  a  circumstance  tending  to  »how  ithat  the 
plaintiff  was  not  seriously  hurt,"  is  such  a  singling  out 
and  giving  undue  prominence  to  a  part  of  the  evidence  as 
is  unwarranted  and  has  been  over  and  over  again  con 
demned  by  this  court. 

The  evidence  tended  to  show  that  the  plaintiff  had 
comtinued  to  suffer  more  or  less  from  the  injury  erei 
since  it  was  received.  The  question  to  the  \iitness  Law 
ler :  "Have  you  not  heard  the  plaintiff  give  expression! 
of  pain  and  suffering  since  that  night,"  covered  th( 
time  under  inquiry,  and  was  not  objectionable. 

There  was  no  inconsistency  on  the  part  of  the  dr 
cult  court  in  giving  charge  10  for  defendant  and  refue 
ing  the  general  charge  asked  by  defendant  The  jur 
were  left  free  by  this  lOth  charge  to  find  that  the  wires 
poles  and  cross  arms  of  defendant's  line  were  not  ii 
good  and  safe  'condition  when  Worthy  last  inspects 
the  line,  and  upon  that  to  return  a  verdict  for  the  plaii 
tiff,  while  all  this  would  have  been  denied  them  b; 
the  affirmative  charge.  This  matter  is  made  a  groum 
of  the  motion  for  a  new  trial,  and  is  the  only  ground  o 
that  motion  specially  insisted  upon  by  counsel.  Th 
contention  in  this  connection  is  not  that  the  court  shoul 
have  granted  a  new  trial  for  having  erroneously  n 
fused  to  give  the  general  charge  for  defendant — that  i 
another  ground  of  the  motion — ^^but  that  a  new  trif 
should  be  granted  to  defendant  because  the  court  ga^ 
charge  10  ait  its  request  We  confess  we  do  not  sc 
how  the  defendant  can  ask  a  new  trial  on  the  groun 
that  the  court  in  a  specified  instance  ruled  at  his  r 
quest  in  his  favor. 
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We  do  not  understand  that  any  of  the  other  grounds 
of  the  motion  for  a  new  ftrial,  except  such  as  we  have 
above  considered  apart  from  that  motion,  are  insisted 
on.     Whether  so  or  not,  they  are  without  merit. 

Affirmed. 


Findley  et  al.  v.  Hill  et  al. 

133    229 

atattitory  Action  of  Ejectment,  'las  663 

1.  Deed;  construction  thereof;  estates  created, — A  deed  whereby 
the  owner  of  real  and  personal  property  conveyed  it  to  a  desig- 
nated person  in  trust  for  the  use  of  his  son  M.  for  life,  and 
at  his  death  *'for  the  use  and  benefit  of  the  heirs  of  M.  at 
the  time  of  his  death  and  their  heirs  and  assigns  forever. 
But  in  case  he  shall  leave  no  heir  or  heirs  living  at  the  time 
of  his  death,  then  and  in  that  case  the  same  real  and  per- 
sonal estate  shall  go  to  the  heirs  at  law  of  the  said"  grantor, 
''living  at  the  time  of  the  death  of  the  said  M.  and  to  be  dis- 
tributed according  to  the  laws  of  the  State  of  Alabama  for 
the  distribution  of  intestate  estates,"  and  it  is  apparent  from 
the  instrument  itself  and  from  the  situation  and  circumstances 
of  the  parties  that  it  was  written  by  a  person  unacquainted 
with  the  use  of  legal  technical  words,  and  that  the  word 
heirs  used  in  the  first  limitation  meant  caildren,  issue  or  de- 
scendants of  M.  living  at  his  death;  such  deed  vested  in  M. 
a  life  estate  with  remainder  to  his  children  living  at  his 
death. 

Appeal  from  the  Circuit  Court  of  Tuscaloosa. 

Tried  before  the  Hon.  S.  H.  Spbott. 

This  was  a  statutory  action  of  ejectment  brought  by 
the  appellants  against  the  appellees.  The  facts  of  the 
ca«e  aire  sufficiently  stated  in  the  opinion. 

From  a  judgment  in  favor  of  ithe  defendants  the  plain- 
tiflfs  appeal,  and  assign  as  error  the  giving  of  the  gen- 
eral charge  requested  by  the  defendant. 

H.  B.  FosTEE  and  Foster  &  Oliver,  for  appellants. 
(No  briefs  came  to  the  hands  of  the  Reporter.) 
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Daniel  Collier  and  Henry  A.  Jones^  contra,  cited 
Martin  r.  McKae,  30  Ala.  116;  Smith  v,  (ireer,  88  Ala. 
414;  Slayt'On  v.  Blount,  93  Ala.  576;  Wilson  i\  Alston, 
122  Ala.  636. 

TYSON,  J. — This  is  an  action  of  ejectnwnt  to  recover 
a  certain  tract  of  land  described  in  the  complaint, 
brought  by  the  children  of  Mui^hison  Findley,  who  died 
on  the  16th  day  of  March,  1900.  The  defendants  claim 
ftitle  under  warranty  deeds  executed  by  Murchison  in 
1836  under  which  they,  and  those  through  whom  they 
hold,  have  been  continuously  in  x>08session  of  the  lands 
claiming  them  adversely. 

It  appears  that  one  Kenneth  Findley  being  ithe  owner 
of  the«e  lands,  in  1826,  conveyed  them  to  his  son  John 
in  trast  for  the  use  of  his  infant  son,  Murchison,  then 
«ome  fourteen  years  old,  for  life  and  at  his  death,  "for 
the  use  and  benefit  of  the  heirs  of  Murchison  Findley 
at  the  time  of  his  death  and  their  heirs  and  assigns  for- 
ever. But  in  i*ase  he  shall  leave  no  heir  or  heirs  living 
at  the  time  of  his  death,  then  in  that  case  the  same  real 
and  personal  estiiiite  shall  go  to  the  heirs  at  law  of  the 
said  Kenneth  Findley  living  at  the  time  of  the  death  of 
the  said  Murchison  Findley  and  to  be  distributed  ac- 
cording ito  the  laws  of  the  State  of  Alabama  for  dis- 
tribution of  intestate  estates." 

John  Findley,  the  tirustee,  lived  near  the  lands  until 
his  death  in  1894.  'Kenneth  Findley,  the  grantor  and 
father  of  John  and  Murchison,  had  other  children  living 
at  the  date  of  the  deed  to  John.  The  oldest  child  of 
Murchison  was  forty-eight  years  of  age  at  the  com- 
mencement of  the  suit.  On  the  foregoing  srtate  of  facts 
the  trial  court,  at  the  request  of  the  defendants  in  writ- 
ing, gave  the  general  affirmative  charge  in  their  favor. 

If  the  deed  to  John  created  a  fee  in  Murchiion,  or  if 
it  created  an  estate  tail  in  him,  or  if  the  statute  of 
limitations  operated  to  eflfect  a  bar  against  the  estate 
limited  to  the  plaintiffs,  of  course,  they  have  no  right 
to  recover  and  the  instruction  to  the  jury-  was  proper. 
If,  however,  the  estate  was  limited  to  the  children  or 
issue  of  Muirchison,  the  statufte  of  limitations  would 
not  bar  the  rights  of  the  plaintiffs,  because  the  convey- 
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ant*e  to  John  was  a  dry  use,  whkh  uiiiler  tlie  statute  of 
usee  passed  the  legal  title  to  Murchison  for  life,  in 
all  respects  as  if  fthe  deed  had  been  made  without  the 
intervention  of  a  trustee. — You  i\  Flinn^  34  Ala.  409; 
iiindmt  v.  \\\  R.  of  Alu,,  96  Ala,  162;  Webb  v.  Craw- 
ford^ 77  Ala.  440.  In  such  ease,  the  i*emainders  over 
to  the  unborn  children  of  Murchison,  and  in  default  of 
such  living  at  his  death,  to  the  heirs  of  the  grantor  liv- 
iufr  at  the  death  of  the  life  tenant,  whether  vested  or 
contingent,  would  await  the  termination  of  the  life 
estate,  unatfected  by  the  conveyance  and  warranty  of 
Murchison,  the  remaindenuen  being  without  right  or 
power  ;to  disturb  tlie  estate  created  by  the  deed  of  the 
life  tenant. — Tiedeiuan  on  Ke^il  Property,  §  481 ;  Pope 
r.  Pickett,  65  Ala.  491;  Pickett  r.  Pope,  74  Ala.  122; 
Bojf8  r.  Bass,  88  Ala.  408;  Allen  t\  De  Groodt,  14  Am. 
St.  Kep.  626  and  note  on  page  635;  McVony  v.  King's 
Heirs,  39  Am.  St.  Kep.  165. 

So,  then,  the  only  question  in  this  case  is,  what  was 
the  effect  of  the  limiftation  over  upon  the  death  of  Mur- 
chison. In  determining  the  intention  of  the  gi-antor 
we  may  look  not  only  to  the  words  used,  but  the  sit- 
uation and  circumstances  of  the  parties,  the  context 
of  the  instrument  and  the  fact,  if  it  exists,  thait  it  was 
written  by  a  person  unacquainted  Avith  th'»  use  of  legal 
te(*hniciai  words.  In  this  ease  w-e  have  a  father,  Tiath 
a  number  of  li^ing  children,  making  provision  for  his 
minor  son,  and  to  thart;  end,  giving  him  an  estate  ex- 
pressly for  life  with  remainder  for  the  use  of  his  "heirs 
at  the  time  of  his  death  and  their  heirs  and  assigns  for- 
ever," and,  in  default  of  "heir  or  heirs  living  at  the 
time  of  his  death"  over  to  the  heirs  of  the  grantor  liv- 
ing at  (the  death  of  the  life  tenant  and  to  be  (then) 
distributed  according  to  the  law  for  the  distribution 
of  intestate  estates.  Now,  looking  first  at  the  second 
limitation,  there  can  be  no  doubrt:  that  by  it  the  estate 
would  vest  in  the  persons  answering  to  the  description 
of  "heirs"  of  Kenneth  Findley,  the  grantor,  living  at 
the  death  of  Murchison,  the  life  tenant. — Robots  r. 
Oghonrne,  37  Ala.  174.  These  persons,  however,  would 
be  als4^>  the  heiirs  of  Murchison,  if  he  had  died  without 
defendants.     To  hold   then   that  the  first  limitation, 
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upon  the  death  of  Murchison,  is  to  the  heirs  general  of 
the  life  tenant  would  make  the  second  limitation  over 
to  the  same  persons  as  living.  It  is  impossible  to  sup- 
pose that  any  grantor  would  intend  such  a  result.  It 
is  certain,  then,  thait  the  fli-st  limitation  to  the  heir  or 
heirs  of  Murchison  living  at  his  death,  was  not  and  could 
not  have  been  intended  for  the  same  persons  as  the 
second  limitation.  This  being  true,  the  only  other 
meaning  open  for  our  adoption  is,  that  fthe  first  limita- 
tion was  to  the  children,  issue  or  descendants  of  Mur- 
chison living  at  his  death.  Adopting  this  construc- 
tion, the  deed  is  congruous  in  all  its  parts. 

While  it  is  true  ithat  courts  will  respect  and  enforce 
the  technical  meaning  of  "heirs"  or  "heirs  of  the  body," 
so  as  to  make  them  strict  words  of  limitation,  after  a 
life  estate  to  the  ancestor,  where  there  is  northing  to 
show  that  they  aire  not  used  in  a  different  sense,  there 
is  a  disposition,  especially  since  the  abolition  of  estates 
tail,  (to  seize  upon  slight  circumstances  to  make  them 
words  of  purchase. — May  v\  Ritchie,  65  Ala.  602 ;  Price 
V.  Pricey  5  Ala.  581;  Williams  v.  McConico,  36  Ala. 
22 ;  Dunn  t\  Dams^  12  Ala.  140;  Wats(yn  v.  Williamson, 
129  Ala.  362.  The  fact  that  the  successive  limitations 
over  on  the  death  of  Murchison  would  be  limitations  to 
the  same  persons  as  both  dead  and  living  when  the  words 
are  given  a  technical  meaning,  shows  that  the  deed  was 
written  by  a  person  unskilled  in  the  use  of  technical 
words  and  that  the  grantor  must  have  used  "heir  or 
hejrs"  in  the  first  limitation  in  the  nairrower  sense  of 
children,  issue  or  descendants. — Bell  t\  Hogan,  1  Stew. 
539 ;  Twelves  v,  Nevill,  39  Ala.  175 ;  Campbell  v.  Noble, 
110  Ala.  382;  May  v,  Ritchie,  supra;  Williams  r.  Mc- 
Conico,  supra;  Roberts  v.  Ofjbourne,  supra:  15  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  3!24. 

There  is  another  circumstance  which  adds  force  to 
this  construction.  The  conveyance  was  of  real  and  per- 
sonal property  consisting  of  ^'slaves,"  "horses,"  "hogs" 
and  "one  set  of  carpenter's  tools."  A  limitation  of 
psrsonal  property  over  on  indefinite  failure  of  issue  is 
void  at  the  common  law. — 1  Brick.  Dig.,  786,  §  9. 

It  is  enftirely  clear  that  the  grantor  did  intend  to 
make  a  limitation  over,  after  the  life  estate,  but  he  could 
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not  have  intended,  both  from  the  nature  of  some  of 
the  property  and  the  prohibition  of  the  law,  to  limit 
the  personal  property  after  an  indefinite  failure  of  issue. 
And  as  the  real  and  personal  estate  is  limited  by  the 
same  clause,  the  courts  are  disposed,  the  more  readily, 
to  infer  an  initent  to  limit  on  a  definite  failure  of  issue. 
Bell  V.  Hogan  supra;  Alford  v.  Alford^  56  Ala.  350;  2 
Jarman  on  Wills,  Ch.  XL,  I. 

In  this  case  the  clause  in  the  deed  prescribes,  that  the 
first  limitation  on  the  death  of  Murchison,  shall  be  an 
absolute  fee  in  the  "heir  oir  heirs"  of  Murchison,  "liv- 
ing at  the  time''  of  his  death,  and  in  default  of  such 
living  i)erson  to  take,  over  (in  fee)  to  the  persons  an- 
swering to  the  description  of  heirs  of  the  grantor  at 
that  time.  There  is  no  room  for  saying  thajt  there  was 
the  least  purpose  to  make  a  limitation  ujwn  indefinite 
failure  of  issue.  The  definite  time  fixed  for  division  and 
for  the  vesting  of  a  fee  in  any  event  is  the  death  of 
Murchison.  No  estaite  tail,  therefore,  is  limited,  ance 
the  purpose  in  such  case  is  a  limitation  upon  indefinite 
failure  of  issue  and  not  to  a  particular  person  or  a 
particular  class  of  persons.  Here,  a  person  claiming 
as  a  remainderman  would  have  to  show  not  only  that 
he  was  an  "heir''  of  Murchison,  but  by  the  express  words 
of  the  deed  that  he  was  living  at  his  ( Muirchi son's) 
death,  which  excludes  the  idea  of  the  creation  of  es- 
tates tail — an  indefinite  failure  of  issue. — Roberts  v. 
Oghourne,  supra;  Fearne  on  Kem.,  199. 

It  follows  that,  under  the  deed,  Murchison  (took  a  life 
estate  with  remainder  to  his  children  living  at  his  death 
and  consequently  the  plaintiflfs  are  entitled  to  recover. 

Reversed  and  remanded. 


Hamilton  v.  Maxwell. 

Action  upon  Attachment  Bond, 

Pleading  and  practice;  how  motion  considered  on  appeal;  hill 
of  exceptions.— T'he  ruling  of  the  trial  court  upon  a  motion 
to  require  the  plaintiff  to  pay  certain  costs  as  a  condition  to 
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the  further  prosecution  of  his  action  will  not  be  reviewed  on 
appeal,  unless  the  motion  is  incorporated  in  the  bill  of  excep- 
tions; and  it  is  not  sufficient  for  the  presentation  of  the  rul- 
ings upon  such  motion  that  a  copy  thereof  appears  as  a  part 
of  the  record  in  the  transcript. 

2.  Action  on  an  attachment  bond;  admissibility  of  evidence. — In  au 

action  upon  an  attachment  bond,  where  it  is  shown  that  the 
writ  of  attachment  was  not  In  the  file  and  was  lost,  it  is  com- 
petent for  the  plaintiff  to  introduce  in  evidence  the  motions 
made  by  the  defendants  in  the  attachment  suit  to  substitute 
the  writ  of  attachment  and  for  a  writ  of  venditioni  exponas 
directing  the  sheriff  to  sell  the  property  levied  upon  as  shown 
by  his  return  on  the  attachment  writ 

3.  Same;  secondary  evidence. — In  an  action  upon  an  attacnment 

bond,  where  evidence  is  introduced  that  the  writ  of  venditioni 
exponas,  issued  under  an  order  of  the  court  directing  the 
sale  of  the  property  levied  upon  under  a  writ  of  attachment, 
was  not  in  the  file  of  papers  in  the  case,  and  could  not  be 
found  after  diligent  search  by  the  clerk  and  sheriff  in  the 
places  where  such  papers  were  usually  kept,  and  could  not 
be  found  in  the  office  of  either  of  such  officers,  secondary  evi- 
dence of  the  contents  of  such  venditioni  exponas  and  of  its 
execution,  is  admissible  in  evidence. 

4.  Evidence;  general  objections  properly  overruled. — Where  a  por- 

tion of  the  testimony  to  which  a  general  objection  is  inter- 
posed is  competent  and  admissible  in  evidence,  such  general 
objection  is  properly  overruled. 

5.  Action  upon  attachment  bond;  plea  of  set  off;  when  judgment 

exorbitant. — in  an  action  upon  an  attachment  bond,  where  the 
defendants  file  a  plea  of  set  off,  and  the  evidence  shows  an 
indebtedness  from  the  plaintiff  to  the  defendant  to  the  extent 
of  $275.22,  and  the  actual  damages  shown  by  the  plaintiff's 
testimony  to  have  been  sustained  by  him  on  account  of  the 
wrongful  suing  out  of  the  attachment  amounts  to  $366.90,  a 
verdict  of  the  jury  assessing  the  plaintiff's  damages  at  $258.38 
is  exorbitant;  and  constitutes  a  ground  for  the  granting  of  a 
new  trial. 

Appeal  from  the  Circuit  Coiurt  of  St.  Clair. 

Tried  before  the  Hon.  John  Pelham. 

This  was  an  action  brought  by  the  appellant,  M.  L. 
Maxwell,  against  Newton  O.  Hamilton  and  J.  W.  Ham- 
ilton. The  ccmiplaint  counted  upon  the  bi*each  of  an  at- 
tachment l)ond  and  sought  to  rwover  damages  for  the 
WTX)ngful  suing  out  of  an  attachment  by  the  defendants 
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who  executied  the  attachnienrt  bond  sued  on.  The  defend- 
ants moved  the  count  to  require  the  plaintiffs  to  pay  the 
costs  which  had  accrued  on  the  former  appeal  in  this 
cause,  which  had  been  decided  by  ithe  Supreme  Court 
against  the  present  plaintiff,  and  that  the  plaintiff  be 
pequi»red  to  reimburse  the  defendants  for  the  payment 
of  said  costs  which  they  had  been  compelled  to  pay 
before  the  plaintiff  be  allowed  to  further  proceed  in  this 
suit.  This  motion  appears  as  a  part  of  the  record  cop- 
ied in  the  transcript  and  is  not  shown  by  the  bill  of 
exception-s,  and  there  is  no  evidence  relating  to  said 
motion  shown  in  the  transcript.  This  motion  was  over- 
ruled. The  defendants  pleaded  the  general  issue  and 
se\'eral  pleas  of  set-off,  in  which  fthey  claimed  that  the 
plaintiff  was  indebted  to  them  in  the  sum  of  f275.22. 
Upon  issue  joined  upon  these  pleas  the  trial  was  had. 

Upon  the  tffial  the  plaintiff  offered  in  evidence  the 
bond  sued  on.  It  being  shown  to  the  court  that  there 
was  no  writ  of  attachment  on  file,  purporting  to  have 
been  issued  under  deed  by  virtue  of  the  attachment 
bond,  the  plain  tiff  offered  in  evidence  a  motion  made  by 
the  defendant,  N.  O.  Hamileon,  as  plaintiff  in  the  original 
attachment  suit,  in  which  he  asked  for  an  oinier  allow- 
ing the  plaintiff'  in  said  attachment  suit  to  substitute 
the  original  attachmenrt:  writ  issued  by  the  justice  of 
the  peace  before  whom  the  attachment  was  sued  out 
and  made  returnable  to  the  circuit  court  in  favor  of 
N.  O.  Hamilton  and  J.  W.  Hamilton  again^  the  plain- 
tiff in  the  present  suit.  The  plaintiff  then  offered  in 
evidence  the  motion  made  by  the  defendant  in  said  at- 
tachment suit  in  which  he  asked  that  the  sheriff  be  or- 
dered to  take  into  his  possession  and  sell  the  personal 
property  which  had  been  levied  uiK)n  under  the  writ 
of  attachment  sued  on  by  him  against  the  plaintiff  in 
the  present  suit.  The  defendants  objected  to  the  in- 
troduction in  evidence  of  this  motion  upon  the  follow- 
ing grounds :  1.  That  it  was  illegal  and  incompetent 
evidence.  2.  It  was  not  shown  that  I  any  writ  of  at- 
tachment w^as  ever  issued  by  virtue  of  said  attach- 
ment bond.  3.  It  was  not  shown  that  said  motion 
pertained  to  the  isame  matter  of  objection  as  was  ex- 
pressed in  said  bond.    The  court  overruled  this  objec- 
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tion,  permitted  the  motion  to  be  introduced  in  evidence, 
and  to  this  ruling  the  defendants  duly  excepted.  .There- 
upon the  plaintiff  offered  in  evidence  the  judg- 
ment entry  of  the  court  upon  said  motion  asking  for 
the  sale  of  the  property.  This  judgment  ordered  that 
the  venditioni  exponas  be  issued.  The  defendants  ob- 
jected to  the  introduction  of  this  judgment  entry  upon 
the  same  grounds  interposed  <to  the  introduction  of 
the  motion.  The  court  overruled  the  motion,  and  the 
defendants  duly  excepted.  It  was  then  shown  to  the 
court  that  there  was  no  writ  of  venditioni  exponas  or 
ofther  appropriate  writ  on  file  purporting  to  have  been 
issued  by  virtue  of  or  in  compliance  with  the  mandate 
of  said  judgment,  and  that  if  any  such  writ  had  been 
issued  it  was  lost  and  could  not  be  found  after  dili- 
gence search  thei'efor.  The  plaintiff  introduced  the 
clerk  of  the  circuit  court,  the  depu/ty  clerk  and  the  sher- 
iff of  the  court,  each  of  whom  testified  that  they  had 
made  diligent  search  for  the  writ  of  venditioni  exponas 
issued  upon  said  judgment  in  the  places  where  such 
papers  were  usually  kept  and  where  they  would  ex- 
pect ito  find  them,  and  that  after  such  diligent  search 
they  had  been  unable  to  find  them.  The  sheriff  of  said 
county  teeitified  to  the  fact  that  the  writ  of  vejiditioni 
exponas  in  favor  of  the  defendant  N.  O.  Hamilton  and 
against  the  plaintiff  in  the  present  suit  was  issued  out 
of  the  circuit  court  and  was  delivered  to  him  for  exe- 
cution, and*  that  under  said  writ  he  had  made  a  sale 
of  the  property  as  ordered.  He  also  testified  substan- 
tially to  the  contents  of  said  writ  of  venditioni  ex^ponas. 
Defendants  moved  to  exclude  from  the  jury  the  evidence 
of  the  witness  and  the  sheriff  relating  to  his  having 
taken  possession  and  sale  of  the  property  of  the  plain 
tiff  under  the  writ  of  venditioni  exponus  upon  the 
grounds:  1.  That  it  was  not  shown  that  said 
writ  was  in  any  way  connected  with  or  grew  out  of  the 
attachment  suit  mentioned  in  the  attachment  bond  sued 
on.  2.  Because  such  t^timony  was  illegal  and  incom 
petent.  The  court  overruled  the  objection,  and  the  de 
fendant  duly  excepted. 

The  plaintiff,  as  a  witness  in  his  own  behalf,  testified 
that  prior  to  the  levy  of  the  A^Tit  of  attachment  he 
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was  engaged  in  the  saw  mill  business;  that  on  the 
morning  of  August  27, 1894,  he  was  operating  a  saw  mill 
when  N.  O.  Hamilton,  one  of  the  plaintiflfs,  from  whom 
he  rented  said  saw  mill,  came  to  the  plaintiflf's  place 
of  business  and  demanded  the  payment  of  the  rent; 
that  he  told  Hamilton  that  he  did  not  have  the  money, 
but  would  x>ay  him  in  lumber;  that  Hamilton  agireed  to 
take  the  lumber,  but  that  they  could  not  agree  as  to  the 
value  of  said  lumber,  and  that  thereupon  it  was  agreed 
between  them  that  it  should  be  left  to  two  persons  to 
decide  the  value.  The  defendant  objected  to  all  of  this 
testimony  of  the  plaintiff  upon  the  ground  that  it  was 
illegal  and  incompetent  and  irrelevant  The  court 
overruled  the  objection,  and  the  defendant  duly  ex- 
cepted. The  plaintifT  then  introduced  evidence  tending 
to  show  the  levy  of  the  attachment  upon  this  prop- 
erty and  that  there  was  no  ground  for  the  levy  as  set 
forth  in  the  affidavit,  which  recited  that  the  plaintiff  was 
fraudulently  disposing  of  his  property.  The  defendant 
introduced  evidence  tending  to  show  that  there  was 
some  ground  for  the  defendant  believing  that  the 
plaintiff  was  disposing  of  his  property  other  than  in 
the  regular  course  of  business.  The  defendant  also  in- 
troduced other  evidence  tending  to  support  the  pleas 
of  set-off.  The  evidence  relating  to  the  pleas  of  set-off 
are  sufficiently  stated  in  the  opinion. 

The  defendant  requested  the  court  to  give  to  the  jury 
the  several  written  charges,  among  which  was  the  gen- 
eral affirmative  charge  in  favor  of  the  defendants. 
The  court  refused  to  give  each  of  these  charges,  and 
the  defendants  separately  excepted.  The  opinion  on  the 
present  appeal  renders  it  unnecessary  to  set  out  the  facts 
in  detail.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff,  assessing  his  damages  at  $258.38  and  judg- 
ment was  rendered  accordingly.  The  defendants  made 
a  motion  for  a  new  trial,  upon  the  grounds  that  the 
verdict  of  the  jury  was  contrary  to  the  law  and  the  ev- 
idence and  upon  the  further  ground  that  the  verdict 
of  the  jury  was  exorbitant.  This  motion  was  overruled, 
and  the  defendants  duly  excepted.  The  defendants  ap- 
I)eal,  and  assign  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 
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M.  M.  Smith,  for  appellant. — The  motion  to  require 
fbhe  plaintiff  to  pay  the  costs  a«  a  condition  for  the  fur- 
ther prosc^cution  of  the  suit  should  have  l>een  sustained. 
Hamilton  v.  Maxwell,  119  Ala.  23;  Ex  parte  Street, 
106  Ala.  102;  Ex  parte  l:ipear,  92  Ala.  59«;  23  Am.  & 
Eng.  Ency.  Law,  527-8. 

The  rulino^s  of  the  court  upon  the  evidence  were  er- 
roneous.— Reynolds  r.  McClure,  13  Ala.  159;  Galbreath 
t\  Vole,  61  Ala.  139;  Thresh  r.  Bennett,  57  Ala.  156; 
Flournoy  i\  Lyon  dc  Co,^  70  Ala.  308;  Wharton  i\  Cun- 
ningham, 46  Ala.  590;  Trammell  r.  Hudson,  56  Ala. 
235. 

Tlie  damages  assessed  by  the  jury  were  exorbitant, 
and  for  ithat  reason  the  defendant's  motion  for  a  new 
trial  should  have  been  granted. — Hall  v.  Hall,  47  Ala. 
290;  Johnson  v.  Martin^  54  Ala.  271;  Garter  v.  Shorter, 
57  Ato.  253;  Davidson  v.  State,  63  Ala.  432;  S.  &  X, 
R,  R.  Co,  r.  McClendon,  63  Ala.  266. 

Jamks  a.  Emuey,  eontra,  cited  Hamilton  r.  Maxwell, 
119  Ala.  23;  Ex  purte  Street,  106  Ala.  102;  Ex  parte 
Spear,  92  Ala.  596;  3  Brick.  Dig.,  §  20;  Very  r.  Wat- 
kins,  25  How.  469;  Baueum  r.  (ieorf/e^  65  Ala.  250. 

TYSON,  J. — The  moticm  to  reiiuiiv  the  plaintiff  to 
pay  certain  costs  as  a  condition  to  a  further  piH>8ecu- 
tion  of  his  action  is  not  incorporated  in  the  bill  of  ex- 
ception's. The  action  of  the  court  thereon  is  not,  there- 
foire,  revisable. — Eunng  v,  Wofford,  122  Ala.  439,  and 
authorities  cited.  Besides  the  I'eeord  fails  to  set  out 
(the  evidence  intixxluced  in  support  of  the  motion,  if 
any  was  introduced.  So  if  the  motion  appeared  in  the 
bill  of  exceptions,  with  no  proof  of  the  facts  alleged  in 
it  appearing  in  the  record,  we  would  he  compelled  to 
sustain  the  rulings  of  the  court  Overruling  it. 

The  trial  court  (ommitted  no  error  in  refusing  to 
exclude  the  motion  of  defendants  made  in  the  attach- 
ment suit  to  substitute  the  writ  of  attachmerut  and  for 
a  writ  of  venditioni  exponas  dire(*ting  the  riieriff  to 
sell  the  property  levied  upon  as  shown  by  the  writ  of 
attachment;  nor  in  refusing  to  exclude  the  order  of  the 
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court  thereon.  These  records  were  clearly  competent 
to  show  the  recognition  by  defendants  of  the  validity  of 
the  levy  of  the  writ  of  attachment  by  the  constable  and 
to  preclude  them  from  attacking  it  for  invalidity.  Hav- 
ing repi-esented  to  the  court  by  motion  that  the  attach- 
ment had  been  levied  and  having  procured  from  the 
court  an  order  of  sale  for  the  pfopei*ty,  they  cannot  be 
allow^ed  to  avail  themselves  of  ithe  invalidity  of  that 
\eyy.— Hamilton  c.  Maxwell,  119  Ala.  26. 

We  are  clearly  of  the  opinion  that  a  sufficient  pred- 
icate was  laid  for  the  introduction  of  secondary  evi- 
dence of  the  contents  of  the  venditioni  exponas  and  of 
its  levy.  Nor  Avas  there  any  merit  in  the  objeotion  that 
the  writ  of  renditioni  exponas  is  not  shown  to  have  been 
in  any  way  connected  with  or  to  have  grown  out  of  the 
attachment  suit.  On  this  point  we  need  only  I'efer  ito 
the  fact  that  the  affidavit  for  the  Avrit  of  attachment 
and  the  bond  upon  whi<*h  the  suit  is  brought,  lK>th  bear 
date  August  27th,  1894,  and  show  that  the  wnt  was 
issued  by  E.  E.  Clayton,  J.  P.,  returnable  to  the  Fall 
term,  1894,  of  the  circuit  court  of  St.  Clair  county, 
which  facts  are  also  shown  by  the  motion  and  the  order 
of  the  court  thereon  granting  the  writ  of  venditioni  ex- 
panes. 

We  are  unable  to  determine  from  the  objection  and 
motion  what  portion  of  Maxwell's  testimony  was  ob- 
jected to.  Clearly  a  part  of  it  was  entirely  competent. 
The  court  below  was  under  no  duty  to  separate  the 
legal  or  competent  firom  illegal  or  incompetent,  and  the 
objection,  failing  in  this  respect,  was  i>roperly  over- 
ruled. 

On  former  a  Pineal  in  this  case  (Hamilton  v,  MaxirrU, 
supra) ,  itwias  held  thatt  noexemplarj-,  viwlictive  or  puni- 
tive damages  are  rec*overable  under  the  complaint.  So, 
then,  the  plaintiff  can,  of  course,  recover  only  actual 
damages.  The  defendants  filed  a  plea  of  set-off,  upon 
which  issue  was  taken  and  the  eA-idence  with<mt  con- 
flict supports  the  plea  to  the  extent  of  $275.22.  The 
actual  damages  shown  by  plaintiff's  testimony  to  have 
been  sustained  by  him,  amounts  to  $366.90,  about  which 
there  is  a  serious  dispute  in  tbe  evidence.  The  ver- 
dict of  the  jury   assessed   the  plaintiff's   damages  at 
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\ 
$258.38.    The  motion  for  a  new  trial,  the  overruling  of 
w^hieh  is  assigned  as  error,  should  have  been  granted 
uxx>n  the  ground  assigned  in  it,  that  the  damages  assess 
by  the  jury  were  exorbitant. 

We  do  not  wish  to  be  understood  as  committing  our- 
selves to  the  meriitoriousness  of  the  defendant's  plea  of 
set-off. — Hundley  v,  Chadick^  109  Ala.  575 ;  Painter  v. 
Munn^  117  Ala.  322.  We  express  no  opinion  on  that 
point.  It  is  not  raised,  sinee  the  plea  was  made  material 
by  issue  having  been  taken  upon  it.  We  also  enter- 
tain the  opinion  that  whether  the  arttachment  was 
wrongfully  sued  out  was  a  question  of  fact  for  the  de- 
termination of  the  jury.  The  general  affirmative  charge 
requested  by  defendants  was  properly  refused. 

Reversed  and  remanded. 

DOWDELL  and  SHARPE,  JJ.— If  what  is  said  in 
the  opinion  is  to  be  construed  as  intimating  that  the 
plea  of  set-off  is  not  a  proper  one  in  this  action  we  wish 
to  be  understood  as  not  concurring  in  such  intimation. 
The  question  not  being  raised,  any  expression  of  opin- 
ion concerning  the  merits  or  demerits  of  the  plea  would 
be  mere  dictum. 


Walker  v.   National   Guaranty  Loan 
&  Trust  Co.  et  al. 

Petition  in  Pending  Suit  in  Equity  by  Third  Person  to 
be  allotted  to  intervene  as  a  Creditor. 

1.  Petition  for  intervention;  decree  sustaining  demurrers  thereto 
vHll  not  support  appeal, — Where  a  petition  Is  filed  In  a  pend- 
ing suit  in  equity  by  a  third  person  in  which  he  asks  to  be 
allowed  to  intervene  in  said  suit,  and  upon  demurrers  inter 
posed  to  such  petition  the  chancellor  renders  a  decree  sna- 
taining  them,  but  does  not  dismiss  the  petition,  such  decree 
is  interlocutory  and  will  not  support  an  appeal. 
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Appeal  from  the  Chan<?ery  Court  of  Jefferson. 

Heard  before  the  Hon.  J.  C.  Cari^iichael. 

On  April  8,  1899,  Dora  Robinson  claiming  to  be  a 
stockholder  in  the  National  Guarantee  Loan  &  Trust 
Company,  a  building  and  loan  association,  filed  her  bill 
in  the  chancery  court  of  Jefferson  county,  in  which  she 
averred,  among  other  things,  the  insolvency  of  s^id  cor- 
poration and  the  mismanagement  of  its  funds  and 
assets ;  and  in  said  bill  she  prayed  for  the  appointment 
of  a  receiver  of  said  corporation.  Upon  the  filing  of 
the  bill  a  receiver  Avas  appointed. 

On  September  13,  1900,  the  appellant,  P.  C.  Walker, 
filed  his  petition  in  said  cause,  in  which  he  averrei^t  that 
in  July,  1890,  he  became  a  stockholder  in  said  company 
and  acquired  a  certificate  for  ten  shadres  of  stock; 
and  subsequenitly  acquired  other  shares  of  stock  in 
said  company ;  that  by  the '  terms  of  the  by- 
laws of  said  corporation,  he  had  a  right  to  withdraw 
his  stock  and  said  company  agi'eed  to  pay  the  with- 
drawal value  of  said  stock  thirty  days  after  the  filing  of 
the  notice  of  withdrawal;  that  he  filed  his  notice  for 
withdrawal,  and  that  on  March  23,  1899,  he  received  a 
certificate  from  said  company  stating  the  amount  due 
him  upon  withdrawal. 

The  petitioner  then  further  averred  in  the  petition 
that  "he  was  never  paid  anything,  but  by  reason  of  said 
application  and  the  by-laws  of  the  company  he  became 
a  creditor  of  said  company  and  was  entitled  to  his 
money  within  thirty  days  after  said  23d  day  of  Feb- 
ruary, 1899,  at  which  time  the  said  Nationad  Guarantee 
Loan  &  Trust  Company  was  a  going  concern,  and  peti- 
tioner had  no  notice  of  its  insolvency,  if  it  was  insol- 
vent." 

The  prayer  of  the  petition  was  that  the  petitioner  be 
allowenl  to  "inter\-ene  in  said  cause  as  one  of  the  credi- 
tors in  said  company  and  be  declared  to  be  a  creditor 
of  said  company,"  and  that  he  be  allowed  the  pay- 
ment of  the  sum  named  in  the  certificate  of  withdrawal 
with  initerest  thereon.  To  this,i)etition  the  receiver  of 
the  corporation  demurred,  upon  the  ground  that  said 
petitioner  was  not  a  general  creditor  of  the  corporation, 
but  w^as  a  stockholder  thereof,  and  w^as  only  entitled 
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to  his  pro  rata  shiare  in  the  assets  after  the  debrts  of  the 
corporation  were  paid. 

Ui)on  the  submission  of  the  petition  upon  the  de- 
murrer the  chtau'cellor  decreed  "that  said  demurtrer  be 
and  the  same  is  hereby  sustained.  lieave  is  given  the 
petitioner  to  amend  unitil  Septeml)er  15,  1901.''  From 
this  decree  the  persent  appeal  is  prosecuted,  and  the 
rendition  thereof  is  assigned  as  error. 

Lane  &  White,  for  appellant. 

W.  K.  Terry,  contra. 

SHARPE,  J. — An  appeal  is  here  attempted  from  a 
decree  which  did  not  dismiss  the  intervening  j)etidon 
as  was  the  case  where  this  court  entertained  the  ap- 
peal in  Thornton  v.  H.  A,  d-  B.  R.  R.  Co.,  94  Ala.  353, 
but  which  merely  sustained  a  demurrer  to  the  petition 
and  left  it  pending.  Sucli  a  decree  is  infterlocutory 
and  is  not  within  the  provisions  of  an^^  statute  allow- 
ing appeals.  This  court  is,  therefore,  without  jurisdic- 
tion to  entertain  the  attempted  appeal,  and  it  w^ll  be  dis- 
missed. 

Appeal  dismissed. 


Fitzpatrlck  v.  Brigman. 

Statntori/  Action  of  Ejectment. 

Ejectment;  delivery  of  deed;  admissihility  of  evidence. — In  an 
action  of  ejectment,  where  the  material  question  at  issue  is, 
whether  there  was  a  sufficient  delivery  of  the  deed  to  pass 
title  to  the  property  involved  in  the  suit,  and  the  evidence 
shows  that  after  signing  and  acknowledging  the  deed  the 
grantor  therein  left  it  with  his  attorney,  who  haa  been  rep- 
resenting him  in  making  an  exchange  of  lands  with  the 
grantee  in  said  deed,  it  is  competent  to  introauce  evidence 
of  the  transactions  between  the  grantor  and  the  grantee,  and 
what  was  said  and  done  at  the  time  of  the  delivery  of  the 
deed  by  both  of  said  parties  as  well  as  the  attorney. 
Vol.  133. 


Digitized  by 


Google 


19<>1 3  OF  ALABAMA.  243 

[Fitzpatrick  v.  Brigman.] 

2.  Ejectment;  delivery  of  deed;  charge  of  court  to  jury. — In  au 

action  of  ejectment,  where  the  material  question  at  issue  is, 
whether  there  was  a  sufficient  delivery  of  the  deed  to  pass 
title  to  the  property  involved  in  the  suit,  and  there  was  evi- 
dence introduced  from  which  the  jury  might  have  inferred  an 
intention  on  the  part  of  the  grantor  to  deliver  the  deea  to  the 
grantee  named  therein,  the  general  affirmative  charge  re- 
quested by  either  party  is  properly  refused;  the  intention  of 
the  grantor  in  the  transaction  being  a  question  of  fact  to  be 
determined  by  the  jury  from  the  circumstances  attendant  at 
the  time. 

3.  Same;  same;  same. — In  such  a  case,  a  charge  is  properly  re- 

fused as  being  misleading,  which  would  authorize  the  jury 
to  conclude  that  the  delivery  of  the  deed  to  the  grantee  in 
person  was  necessary,  in  order  to  constitute  a  delivery  thereof. 

Appeal  from  ithe  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  A.  A  Coleman. 

This  was  a  statutory  action  of  ejectment  brought  by 
the  appellee,  J.  W.  Brigman,  against  the  appellant, 
Joseph  Fitzpatrick,  to  recover  certain  lots  in  the  city  of 
Ensley,  specifically  described  in  the  complainrt:.  The 
defendant  pleaded  the  general  issue.  This  is  the  sec- 
ond appeal  in  this  case. 

The  common  source  of  title  was  admitted  to  be  in  one 
Isaac  Price.  The  plaintiff  introduced  in  evidence  a 
quit  claim  deed  for  the  property  sued  for,  from  Isaac 
Price  to  R.  M.  Buck,  dated  March  12,  1895,  acknowl- 
edged March  19,  1895,  and  which  was  filed  for  «record 
on  September  27,  1899.  He  also  introduced  in  evidence 
a  warranty  deed  <ionveying  the  same  lands  from  R.  M. 
Buck  to  T.  G.  Elder,  which  was  acknowledged  and  re- 
corded March  4,  1895,  and  also  a  warranty  deed,  con- 
veying the  same  lands  from  T.  G.  Elder  to  plaintiff, 
J.  W.  Brigman,  which  deed  wms  dated,  acknowledged 
and  filed  for  record  on  March  24,  1898. 

The  defendant  introduced  in  evidence  a  quit  claim 
deed  to  the  property  in  controversy  from  Isaac  Price  to 
the  defendant,  dated  April  26,  1898,  acknowledged 
April  27,  1898,  and  filed  for  record  November  28,  1898. 
It  was  shown  at  the  time  of  the  second  trial  Isaa<i  Price 
was  dead. 

The  testimony  given  by  said  Isaac  Price  on  the  former 
trial  of  the  cause  was  introduced  in  evidence  upon  the 
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second  ftrial,  after  the  remandment  of  the  cause  by  the 
Supreme  Court.  In  giving  his  testimony  said  Price 
stated  that  he  had  left  the  deed  to  Buck  with  his  at- 
torney, Mr.  Selheimer,  about  the  date  the  deed  was 
signed,  but  did  not  remember  anything  that  was  said 
at  the  time;  tha/t  he  did  not  deliver  the  deed  to  Buck 
in  person ;  tliat  there  was  a  trade  between  him  and  said 
Buck  in  which  Buck  was  to  convey  to  him  certain  prop- 
erty and  he  was  to  conveys  to  Buck  the  lots  involved  in 
(this  controversy;  that  Buck  made  him  a  deed  to  the 
propeii'ty,  and  thereui>on,  in  consummation  of  the  trade, 
he  made  the  deed  from  him  to  Buck  introduced  in  evi- 
dence, and  that  he  took  possession  of  the  land  deeded 
to  him  by  Buck. 

H.  C.  Selheimer,  Esq.,  was  introduced  as  a  \iitness, 
and  he  testified  ithat  he  represented  Isaac  Price  as  his 
attorney  in  the  negotiations  between  Price  and  Buck 
in  the  exchange  of  the  lands;  that  he  did  not  remem- 
ber what  was  said  by  Price  when  the  deed  was  left  with 
him;  that  the  negotiations  with  reference  to  the  ex- 
change of  lands  between  Price  and  Buck  were  going  on 
for  several  months,  and  the  parties  frequently  met  at 
his  office;  that  the  trade  was  finally  closed;  that  Buck 
executed  a  deed  to  certain  lands  to  Price  and  Price 
paid  Buck  some  money  in  cash  and  executed  the  deed 
conveying  the  lots  in  controversy  to  Buck;  that  he  did 
not  hold  the  deed  for  safe  keeping  for  Price;  that  he 
had  forgotten  about  the  deed  l>eing  left  with  him  by 
Price  until  the  purchase  of  the  lots  in  controversy  by 
the  plaintiff  in  the  present  suit;  that  no  one  had  called 
for  the  deed  or  irequested  its  delivery   prior  to   that 
time.     The  witness  Selheimer  was  asked:     "Whether 
or  not  Buck  had  made  and  delivered  all  the  deeds  re- 
quired of  him  in  said  contract    (between    Price    and 
Buck)   prior  to  the  execution  of  the  deed  from  Price 
and  wife  to  Buck.-'     This  question  was  objected  to  by 
the  defendant  upon  the  ground  that  it  called   for  the 
conclusion  of  the  witness  and  was  incompetent  and  il- 
legal.    The  court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.     The  witness    answered    that 
Buck  had  made  all  the  deeds  as  required  of  hjm  in  said 
contract  before  Price's  deed  to  him  was  executed.  There- 
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upon  the  witness  was  asked  the  following  question: 
**If  anything  remained  to  be  done  by  either  party,  after 
Buck  delivered  the  deeds  to  him  called  for"  in  the  con- 
tract. The  defendant  objected  to  this  question  upon  the 
same  grounds  as  were  interposed  to  the  previous  ques- 
tion. The  court  oveaTuled  the  objection,  aiid  the  de- 
fndant  duly  excepted.  The  witness  answered  that  noth- 
ing remained  to  be  done  except  the  execution  of  the  deed 
from  Price  to  Buck. 

It  was  a  fact,  admitted  bv  both  parties  to  the  suit, 
that  at  the  time  the  defendant  purchased  the  lots  in 
question  from  Price,  he  had  an  abstract  made  showing' 
the  title  of  said  Price  to  all  the  lots  described  in  the 
deed,  that  the  al)stract  showed  ithe  record  title  to  the 
lots  in  the  suit,  as  well  as  the  other  lots  described  in 
defendant's  deed,  to  be  in  said  Price. 

Upon  the  introduction  of  all  the  evidence,  the  de- 
fendant moved  the  court  to  exclude  from  the  jury  the 
deed  offered  in  evidence  by  plaintiff  upon  ithe  ground 
that  the  evidence  showed  there  had  been  no  delivery 
of  the  deed  from  Price  to  Buck,  and  that  no  title  having 
passed  from  Price  to  Buck,  the  deed  from  Buck  to  Elder 
and  from  Elder  to  plaintiff  conveyed  no  title.  The 
court  overruled  this  motion,  and  the  defendant  excepted. 

In  the  court's  oral  charge  to  the  jurj^,  he  read  that 
part  of  the  opinion  of  the  fc^upreme  Court  rendered  on 
the  former  appeal  of  the  cause,  relating  to  the  ques- 
tion whether  the  deed  from  Price  and  wife  to  Buck 
had  been  delivered,  and  then  made  the  following  state- 
ment to  the  jury :  "Now,  gentlemen,  this  is  the  opin- 
ion of  the  Supreme  Court  upon,  this  case  as  presented 
on  the  former  trial,  but  in  rtie  case  before  you  there  are 
other  facts  before  you  in  addition  to  the  facts  shown 
on  the  former  tidal."  To  this  remark  of  the  court  the 
defendant  excepted. 

The  defendant  separately  excepted  to  the  following 
portions  of  the  court's  oral  charge:  (1.)  "That  the 
sole  question  for  you  to  determine  is,  did  Price  deliver 
to  Seiheimer  the  deed  from  him  to  Buck  conveying  the 
land,  the  subject  matter  of  ithis  suit,  about  the  time  he 
signeil  the  same,  and  did  he  intend  to  surrender  all 
control  over  it,  and  that  tlie  deed  should  be  delivered 
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by  Selheimer  ito  Buck ;  if  such  is  found  to  be  the  fact, 
then  your  verdict  should  be  for  the  plaintiff,  if  not  for 
the  defendant."  (2.)  "If  you  believe  from  the  evi- 
dence that  there  was  a  trade  between  Price  and  Buck 
in  which  Buck  was  to  do  certain  things  and  Price  was 
to  make  a  deed  for  the  lots  in  question;  and  if  you 
furthei'  believe  from  ithe  evidence  that  all  the  condi- 
tions in  the  trade  on  Buck's  part  were  performed  by 
him,  then  I  leave  it  to  you  to  say  whether  or  not  these 
facts  show  an  intention  by  Price  to  deliver  said  deed 
to  Buck  when  he  left  it  with  Mr.  Selhdmer." 

The  defendant  requested  to  the  court  to  give  to  the 
jury  the  follomng  written  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of  them  as 
asked:  (1.)  "If  the  jua-y  believe  the  evidence,  thej 
must  find  for  the  defendant,"  (2.)  '^If  the  jury  be 
lieve  that  the  deed  from  Price  to  defendant  was  de 
liverefl  before  the  deed  from  Price  to  Buck  was  deliv 
ered  to  Buck,  ithen  the  jury  must  find  for  the  defend 
ant." 

There  were  verdict  and  judgment  for  the  plaintifl 
The  defendant  appeals,  and  assigns  as  error  the  severa 
rulings  of  the  trial  court  to  which  exceptions  were  n 
served. 

John  W.  Tomlinson  and  J.  G.  Crews,  for  appellan 
The  undisputed  facts,  as  was  decided  on  the  former  tria 
show  no  delivery  of  the  deed  ftrom  Isaac  Price  to  R.  3 
Buck  until  after  the  execution,  delivery  and  record  < 
the  deed  from  Isaac  Price  to  appellant,  and  the  ge 
eral  afflrmative  charge  should  have  been  given  for  ti 
defendant. — Fitzpatrick  t\  Brignian,  130  Ala-  45 
5  Am.  &  Eng.  Ency.  Law  (1st  ed.),  445. 

Smith  &  Smith,  contra. — When  Price,  in  pursuan 
of  his  agreement,  turned  over  the  deed  he  had  sign 
on  ithe  12th  of  March,  1895,  to  Selheimer,  he  was  en 
tied  to  demand  and  receive  the  deeds  held  for  hi 
signed  by  Buck. — White  Star  TAne  Steamboat  Co, 
Moragne^  91  Ala.  610. 
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DOWDELL,  J. — Additional  facts  are  shown  in  evi- 
dence by  the  record  on  this  appeal  to  those  appearing  on 
the  former  appeal  in  this  ease. — Fitzpatrick  v.  Brig- 
man^  130  Ala.  450. 

Both  parties  -claim  from  a  common  source  of  title. 
It  is  a  question  of  superiority  of  title.  And  the  ques- 
tion of  the  delivery  of  the  deed  from  Price,  (the  common 
source,  to  Buck,  at  the  time  this  deed  was  left  by  Price 
with  Selheimer,  is  the  pivotal  one  in  the  case.  If  the 
act  of  Price  in  leaving  the  deed  in  the  possession  of  Sel- 
heimer amounted  to  and  operaited  as  a  delivei^y  to  Buck, 
then  the  plaintiff  who  dei'ived  title  through  Buck,  has 
the  superior  title;  otherwise  the  defendant  has  the  su- 
perior title.  The  intention  of  Price  upon  leaving  the 
deed  in  the  possession  of  Selheimer  becomes  a  material 
inquiry  on  the  question  of  delivery.  What  is  necessary 
to  constitute  a  delivery  was  fully  discussed  on  the 
former  appeal,  and  we  content  ourselves  wiith  what  was 
then  said,  as  being  sufficient  for  present  purposes. 
What  was  Price's  intention  is  a  question  of  fact  to  be 
determined  by  the  jurj-  from  the  attendant  circum- 
stances at  the  time.  And  to  this  end  it  was  competent 
on  the  trial  to  adduce  evidence  of  the  transaction  be- 
tween Price  and  Buck,  and  w^hat  was  said  and  done  at 
the  time  by  both  of  said  parties,  as  well  as  by  Selheimer, 
who  acted  as  attorney  for  Price.  There  is,  therefore, 
we  think,  no  merit  in  the  exceptions  reserved  to  the 
questions  asked,  and  the  answers  made  by,  the  witness 
Selheimer,  as  shown  in  the  record. 

That  there  were  additional  facts  shown  in  the  evi- 
dence on  the  last  trial,  to  those  on  the  former  trial, 
was  undisputed,  and  conse<iuently  there  was  no  error 
in  that  portion  of  the  oral  charge  excepted  to,  in  which 
the  court  made  such  statement.  That  portion  of  the 
oral  charge  excepted  to,  in  which  the  court  submitted 
to  the  jury  the  question  of  intention  on  the  part  of 
Price  as  to  the  delivery  of  the  deed  was  free  from 
error. 

There  was  evidence  from  Avhich  the  jury  might  have 
inferred  an  intention  on  the  part  of  Price  to  deliver  the 
deed  to  Buck,  when  he  left  ift  in  the  possession  of  Sel- 
heimer, and,  therefore,  the  court  properly  refused  the 
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genenal  charge  requested  by  the  defendant. 

The  second  A^Titten  charge  requested  hj  the  defendant 
had  a  tendency  to  mislead,  in  that  the  jury  migh/t  have 
been  led  by  it  to  the  conclusion  that  a  delivery  of  the 
deed  to  Buck  in  person  by  Price  was  necessary  to  be 
shown  in  evidence  to  constitute  a  delivery. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


People^s    Ice   Company   v.   People's 
National  Bank. 

Action  upon  Promissory  Note, 

1,  Promissory  note;  when  demand  for  trial  by  jury  vxiived,  and 

judgment  by  default  proper  without  writ  of  inquiry. — Where 
in  a  suit  on  a  promissory  note,  after  the  defendant  flies  pleas 
accompanied  by  a  demand  for  a  trial  by  jury,  the  parties 
enter  into  an  agreement,  wherein  it  is  stipulated  that  if  the 
amount  sued  for  is  not  paid  within  a  stipulated  time,  Judg- 
ment by  default  can  be  rendered  for  the  full  amount  of  the 
claim  with  interest,  a  judgment  by  default,  after  the  lapse 
of  the  stipulated  time,  ascertaining  the  debt  and  damages 
without  a  jury,  is  proper  and  not  subject  to  objection;  said 
agreement,  in  effect,  withdrawing  the  pleas,  and  putting  the 
case  on  the  same  footing  as  if  they  had  never  been  filed  and 
no  demand  for  a  jury  had  ever  been  made. 

2.  Same;  judgment  under  agreement, — In     an     action     upon     a 

promissory  note,  where  there  is  an  agreement  that  after  the 
lapse  of  a  specified  time  there  should  be  a  judgment  for 
plaintiff  "by  default  for  full  amount  of  the  claim  sued  on 
and  interest  to  date  of  judgment  and  cost  of  suit,"  a  judg- 
ment for  more  than  the  amount  of  the  note  with  interest  to 
date  of  judgment  ana  the  costs  of    the  suit,     is    erroneous. 

Appeal  firom  the  City  Court  of  Birmingham. 
TriKl  before  the  Hon.  ^A'.  W.  Wilkersox. 
The  appellee,  the  Peoples  National  Bank  of  Waynes- 
boro, Pa.,  brought  this  action  against  the  Peoples  Ice 
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Company  and  counted  ux>on  a  promissory  note  exe- 
cuted by  the  defendanit  and  whieh  was  alleged  to  have 
been  the  property  of  the  plaintiff. 

The  defendant  filed  the  plea  of  the  }j:eneraJ  issue  and 
a  special  plea  which  set  up  a  want  of  i'onsideration. 
Acoiupanying  this  plea  was  a  demand  for  a  trial  by  jury. 
Sul)sequent  to  the  filing  of  these  pleas  there  was  an 
agreemenit  entert^d  into  between  the  parties,  on  Marcli 
18,  1901,  which  was  in  words  and  figures  as  follows: 
^*In  this  cause  it  is  agreed  that  the  case  shall  not  be 
called  for  trial  during  the  present  week,  but  shall  be 
passed;  and  in  the  event  that  amount  sued  for,  in- 
cluding interest  and  costs  of  suit,  be  liot  paid  within 
ten  (10)  days  from  this  date,  then  the  plaintiff  shall 
have  judgment  by  default,  for  the  full  amount  of  the 
claim  sued  on  and  interest  to  date  of  judgment,  and 
costs  of  suit.'' 

On  April  8,  1901,  there  was  a  judgment  by  default 
rendered  in  favor  of  the  plaintiff,  assessing  the  amount 
of  plaintiff's  recovery  at  |1,119.43.  IVom  this  judg- 
ment the  defendant  appeals,  and  assigns  the  rendition 
/thereof  as  error. 

Lane  &  White,  for  appellant,  cited  Freeman  i\ 
Bndffcs,  123  Ala.  287. 

W.  E.  Fort  and  Walker,  Porter  &  Walker,  contra. 
Appellant  waived  his  demand  for  jury  trial  by  the  agree- 
ment and  by  offering  no  objection  in  the  court  below. 
Said  judgment  was  in  the  nature  of  a  judgment  by  con- 
fession, which  waives  all  errors. — Blankenship  r.  Par- 
8om^  113  Ala.  275;  Burke  v.  State,  74  Ala.  399. 

McCLELLAN,  C.  J.— Though  the  defendant  on  filing 
its  pleas  demanded  a  jury  for  the  (trial  of  the  cause, 
yet  when  aften^-ards  it  in  effect  withdrew  its  pleas  and 
entered  into  an  agreement  that  judgment  after  the  lapse 
of  a  specified  time  should  be  entered  for  plaintiff  ^*by 
default  for  the  full  amount  of  the  claim  sued  on  and 
interest  to  date  of  judgment,  and  (*osts  of  suit,"  the 
claim  sued  on  being  a  promissory  note  execnited  by  the 
defendant,  it  was  noft  entitled  to  a  jui-j-  to  assess  plain- 
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tiff  H  damages.  The  a^rr^'Muent  for  a  judgment  by  default 
put  the  case  in  court  on  the  same  footing  as  if  the  de- 
fendant had  never  appeared  at  all  to  file  pleas  or  to  de- 
mand a  jury,  and  there  l)eing  no  occasion  for  a  writ  of 
inquiry  the  court  was  authorized  to  proceed  to  judgment 
asceitaining  the  debt  and  damages  without  a  jury. 

The  agreement  ^\'HS,  however,  as  we  have  seen,  for 
judgment  for  the  amount  of  the  claim  sued  on  and  in- 
terest to  date  of  its  rendition.  The  claim  sued  on  was 
a  prf)missory  note  for  one  thousand  dollars,  and  this 
sum  with  the  interest  thereiin  and  cosfts  of  pix)test  was 
claimed  in  the  complaint.  The  city  court  entered  judg- 
ment on  April  8,  1901,  for  f  1,119.43.  The  note  was 
due  May  18, 1900.  The  int^^rest  for  the  period  is  f  71.33. 
The  protest  fees  amount  to  (three  dollars.  It  Is  not  a 
ease  for  the  allowance  of  si>ecial  damages.  So  that  the 
judgment  for  f  1,119.43  was  excessive  and  erroneous. 
It  should  have  l>een  for  $1,074.33.  It  T\ill  be  here  cor- 
rected so  as  to  stand  for  the  latter  sum,  and  as  corrected 
will  l>e  affirmed. 


Noble  et  al.  v.  Gadsden  Land  &  Im- 
provement Co.  et  al. 

Bill  ifi  Equity  for  the  Dissolution  of  a  Corporation  and 
for  Distribution  of  Assets, 

1.  Corporations ;  right  of  minority  stockholder  to  maintain  bill  to 

distribute  assets  of  corporation. — When  a  private  business 
corporation,  though  solvent,  in  that  it  owes  no  debts,  is  a 
failure,  and  the  purposes  for  which  it  was  organized  are  im- 
possible of  attainment,  and  its  assets  are  being  gradually  sac- 
rificed in  the  payment  of  taxes  and  expenses,  the  minority 
stockholders  of  such  corporation  can  maintain  a  bill  in  equity 
to  have  the  corporate  assets  sold  and  the  proceeds  thereof 
distributed  among  the  stockholders. 

2.  Chancery  pleading  and  practice;  when  not  necessary  to  muke  ail 

persons  interested   in   the  cause  parties   to   suit, — When  the 
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parties  to  a  cause  are  numerous  or  some  of  them  are  un- 
known or  beyond  the  jurisdiction  of  the  court,  but  they  all  be- 
long to  a  class  whose  rights  are  analogous  to  those  of  the 
parties  actually  before  the  court,  and  who  fully  represent  the 
adverse  interest  of  all,  it  is  not  necessary  under  the  rules  of 
chancery  practice.  (Code,  p.  1205,  Rule  19,  Chancery  Prac- 
tice), in  order  to  the  maintenance  of  a  suit  in  chancery  con- 
cerning the  common  cause  of  action,  that  all  of  the  parties 
in  interest  should  be  made  parties  to  such  suit, 
3.  Same;  same;  case  at  har. — ^Where  a  bill  is  filed  by  the  minority 
stockholders  in  a  corporation,  seeking  to  have  the  assets  of 
the  corporation  distributed  among  all  the  stockholders,  and  it 
is  averred  in  the  bill  that  the  stockholders  of  said  corpora- 
tion are  numerous,  that  one-third  of  the  stockholders  are 
non-residents  or  their  residence  can  not  be  ascertained,  that 
the  respondents  are  the  principal  and  largest  stockholders 
and  fully  and  fairly  represent  the  adverse  interest  of  all  of 
the  stockholders  in  said  corporation,  that  all  of  the  stockhold- 
ers belong  to  the  same  class  and  their  respective  interests 
are  analogous,  such  bill  is  not  subject  to  demurrer,  upon  the 
ground  that  all  the  stockholders  are  not  made  parties  thereto. 

Ari»EAL  from  the  Chancei*}'  Court  of  Etowah. 

Heard  before  the  Hon.  K.  B.  Kelly. 

The  bill  in  this  case  was  filed  by  the  appellants,  John 
H.  Noble  and  others,  against  the  Gadsden  Land  & 
Improvement  Company  and  several  stockholders  of  said 
company.  The  purpose  of  the  bill  and  the  facts  of  the 
case  necessarj'  to  an  understanding  of  the  decision  on 
the  present  appeal  are  sufficiently  stated  in  the  opinion. 

The  appeal  is  prosecuted  from  a  final  decree  of  the 
chancellor  denying  the  relief  prayed  for  and  ordering 
the  bill  dismissed  for  ithe  want  of  eciuity ;  and  the  ren- 
dition of  this  decree  is  assigned  as  error. 

J.  J.  WiLLETT,  for  appellants. — The  chancery  court 
has  inherent  jurisdiction  to  dissolve  a  private  business 
corporation,  which  has  made  a  failure  of  its  business, 
and  to  distribute  its  assets  at  the  suit  of  minority  stock- 
holders, ux)on  the  theory  that  such  court  will  intervene 
to  protect  the  trusit  funds  which  are  in  danger. — 1  Perry 
on  Trusts  (5th  ed.),  p.  360,  §  242,  note  a;  Satterfiefd 
V.John,  53  Ala.  127;  Fort  Payne  Co,  v.  Fort  Payne 
Co..  96  Ala.  477;  1  Morawetz  on  Corporations,  §§  239, 
240. 
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It  i«  no  objection  to  the  maintenance  of  such  a  bill 
ithat  the  coi'poration  has  a  full  board  of  directors  who 
are  competent  to  manage  the  affairs  of  the  company. 

Directors  have  no  authority  to  dissolve  a  corporation 
or  even  to  distribute  its  assets.  The  following  authori- 
ties are  overwhelming  to  the  point  that  directors  can 
only  attend  to  the  usual  course  of  business,  and  cannot, 
Tvithout  the  consent  or  authority  of  a  majority  of  the 
stockholders,  sell  all  of  the  assets  of  a  solvent  corpora- 
tion, and  strip  it  and  disqualify  it  for  accomplishing 
the  purpose  for  which  it  was  organized. — 3  Thompson 
on  Corporations,  §  3983;  Railway  Co.  v.  Allerton,  18 
Wallace  233;  Ehjton  La  fid  Co.  v,  Do^vdell,  113  Ala.  177; 
2  Cook  on  Corporations,  (new  ed.),  §  670;  Abbott  v. 
American  Hard  Rubber  Co,,  33  Barbour,  578;  Kean  v, 
Johnson,  9  N.  J.  Equity,  401 ;  Baker's  Appeal,  109  Pa. 
461;  People  i\  Ballard,  134  N.  Y.  269;  Middlesex  R. 
R.  i\  Boston  R.  R.,  155  Mass.  347;  7  Am.  &  Eng.  Ency. 
Law  (2d  ed.),  734-5. 

The  averments  of  the  bill  in  this  case  were  sufficient 
to  give  the  chancery  court  juirisdiction  and  to  call  for 
the  exercise  thereof. — i  Thompson  on  Corporations,  §§ 
4443,  4538,  4545;  McKleroy  r.  Gadsden  L.  d  L  Co,, 
126  Ala.  193;  Fougcraij  r.  Cord,  50  N.  J.  Eq.  185;  24 
Atl.  Rep.  499;  Price  v.  Wolcomb.  56  N.  W.  Rep.  407; 
a  rant  v.  Furniture  Co.,  26  So.  Rep.  (T^a.)  97;  Arents 
t\  Tobacco  Co.,  101  Fed.  Rep.  338;  OTonner  c.  Hotel 
Asso..  28  S.  W.  Rep.  308;  .^tate  r.  Cannoti  Rii\  Corp., 
69  N.  W.  Rep.  621;  Slee  v.  Bloom,  10  Aiw,  Dec,  273; 
Bri(/(js  r.  Penninmn^  18  Am.  Dec*.  454;  Gluck  &  Becker 
on  Receivers  (2d  ed.),  59;  1  Beach  on  Corporations,  §§ 
782,  783,  784;  1  M^rawetz  on  Corporations,  (2d  ed.), 
§§  239,285,412. 

It  was  unnecessary  to  make  all  of  the  stockholders  of 
the  defendant  corporation  parties  to  the  bill. — Code, 
p.  1205;  Arents  v.  Tobaeco  Co.,  101  Fed.  Rep.  338;  1 
Daniel  Chancery  Pracftice  (5th  ed.),  §  190,  note  5; 
Story's  Equity  Pleiiding,  §§  99^15;  4  Thompson  on 
Corporations,  §  4565;  Weale  v.  Water  Works  Co.,  1  J. 
&  W.  358;  Lebeck  v.  Ft.  Payne,  115  Ala.  447;  Morton  v. 
Railway  Co.,  79  Ala.  610;  State  ex  rel  v.  Webb,  97  Ala. 
111. 
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William  H.  Denson,  contra. — The  bill  was  deficient 
and  subject  to  demurrer,  in*  that  it  did  not  make  all 
the  stockholders  of  .the  defendant  corporation  parties 
theTetiX—McKleroy  v,  Gadsden  L.  &  1.  Co.,  126  Ala. 
193;  2  Cook  on  Corporations  (4th  ed.)  §  629,  and  au- 
thorities; George  v.  Benjamin^  69  Am.  St.  Rep.  963. 

TYSON,  J. — The  bill  in  this  cause  after  amendment 
i«  the  complaint  of  three  stockholders  owning  in  the  ag- 
gregate twenty-eight  hundred  shares  of  the  cfipital 
stock  of  the  respondent  corporation,  and  praj^s  to  have 
the  corporation  dissolved  and  its  assets,  which  consist 
of  six  hundred  acres  of  land,  sold  and  its  proceeds  dis- 
tributed among  the  stockholders,  for  general  relief, 
etc.  The  corporation  is  a  private  trading  one  and  has 
a  capital  of  two  millions,  five  hundred  thousand  dollars 
($2,500,000)  di\aded  into  twentv-flve  thousand  (25,000) 
shares  of  the  par  value  of  one  hundred  dollars  (|100) 
each.  The  purpose  of  its  organization  was  the  building  of 
a  town  upon  the  tract  of  land  owned  by  it.  To  this  end, 
this  land  was  to  be  divided  into  lots,  to  be  sold  to  those 
who  could  be  induced  to  purchase  them,  and  the  com- 
pany was  to  procure,  if  possible,  the  location  of  indus- 
trial enterprises  on  its  lands  and  thus  enhance  its 
value  and  make  salable  its  lots.  In  short,  it  is  what  is 
known  as  a  "boom  concern.^'  It  was  organized  when  the 
country  was  rife  with  speculation;  and  now  that  con- 
servatism in  financial  matters  has  returned,  after  a 
severe  experience  during  the  years  of  financial  de- 
pression, the  company  is  left  A^ith  this  tract  of  land,  and 
nothing  more,  worth  probably  fifteen  or  twenty  thou- 
sand dollars.  Fortunately,  it  has  no  creditors,  and, 
therefore,  no  one  Interested  in  its  affairs,  except  its 
stockholders,  who  are  shown  to  have  abandoned  the  en- 
terprise, leaving  it  to  be  managed  by  its  board  of  di- 
rectors as  best  they  can.  For  five  years,  its  president 
and  secretary  have  made  diligent  efforts  to  have  the 
stockholders  meet.  Many  of  them  are  non-residents  of 
this  State,  and  those  who  are  residents,  decline  to  at- 
tend the  meetings  when  called,  after  being  notifie<i  and 
urged  to  do  so.  There  are  three  hundred  and  forty- 
fiv^  of  them,  and  the  whereabouts  of  one-third  of  the 
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number  is  unknown  and  unascertainable,  and  the  remain- 
ing two- thirds  have  lo«t  all  concern  or  interest  in  the 
affairs  of  the  company.  The  fixed  charges  which  the 
coi-poration  is  bound  to  meet  annually,  in  the  way  of 
taxes,  licenses,  etc.,  is  between  six  and  seven  hundred 
doUai-s.  Its  income  annually  is  only  about  fifty  dollars. 
So  that,  each  year  a  portion  of  its  tract  of  land  is  sold 
by  the  State,  counity  and  city  of  Gadeden  to  pay  these 
charges.  It  is  wholly  without  credit  and  its  assets 
i  are  being  sacrificed,  tlie  coi'i)oration,  on  account  of  the 

I  abandonment  of  it  by  the  holders  of  the  nmjority  of  its 

stock,  being  powerless  rto  prevent  it. 

It  is  upon  substantially  the  foregoing  sitate  of  facts, 
i  which  is  shown  both  by  the  averments  of  the  bill  and  the 

I  testimony,  that  the  cH>mplainants  seek  relief. 

On  final  hearing  the   chancellor  dismissal    the   bill 

for  want  of  equity,  holdinj;  that,  in  the  absence  of  a 

I  statute,  the  chanceiy  court  is  without  jurisdiction  to 

i  dissolve  the  corporation  and  to  distribute  its  assets  at 

the  .^ait  of  a  minority  stockholder. 
j  Where  the  corporation  is  a  going  concern,  it  is  un- 

j  doubtedly    true  that    a    minority    stockholder    cannot 

maintain  a  bill  ito  have  it  dissolved  or  to  have  its  assets 
distributed.  In  such  case,  the  shareholders  who  dis- 
appix)ve  of  the  company's  management  or  consider  their 
speculation  a  bad  one,  their  remedy  is  to  elect  new  offl- 
i  cers  or  to  sell  their  shares  and  withdraw.     "They  can- 

not insist  on  having  tlie  company's  business  closed  and 
the  assets  distributed,  against  the  will  of  a  single 
shareholder,  who  wishes  to  have  the  business  continu- 
ed."— 1  Morawetz  on  Corp.  §  283.  But  where  the  cor- 
poration has  l>een  abandoned  by  its  stockholders,  as 
here,  and  is,  therefore,  powerless  to  protect  its  assets 
and  to  discharge  its  durt^^y  to  the  stockholders  as  their 
trustee,  minority  stockholders  who  are  ceMuis  que  trust, 
if  the  chancery  court  has  no  jurisdiction  ti)  rescue  the 
trust  fund  from  the  perils  endangering  its  destruction, 
would  be  remediless.  No  efforts  of  itheirs  to  have  their 
trustee  sell  the  lands  and  distribute  its  proceeds  could 
avail  them,  for  the  obvious  reason,  that  it  would  re- 
quire the  consent  of  the  holders  of  a  majority  of  the 
stock  to  thus  strip  fthe  corporation  of  its  assets,  which 
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is  shown  in  this  case  cannot  be  obtained,  not  because  of 
their  unwillingness  to  give  it,  butt  on  account  of  tbeir  lack 
of  interest  in  the  company.  Clearly  its  directors  cannot 
do  so,  the  corporation  not  being  insolvent.     They  are 
merely  the  managing  agents  of  the  business  of  the  cor- 
poration, to  promote  the  ends  designed  by  its  charter 
and  do  not  possess  such  power  or  authority. — Elyton 
Land  Co,  v.  Dowdell,  113  Ala.  186;  3  Thomi)son     on 
Corporations,  §  3983;  1  Mlora-wetz  on  Corp.  §  513;  2 
Cook  on  Corp.   (4tli  ed.),  §  670.     These  complainanits 
desiring,  as  they  do,  to  have  this  trust  fund  protected 
and  administered  so  as  they  may  get  their  part  of  it, 
have  in  our  opinion,  under  the  facts  of  this  case,  the 
right  to  maintain  (this  bill  to  have  the  lands  sold  and 
its  proceeds  distributed  amiong  the  stockholders.     On 
former  appeal    (McKlcroy    v.    Gadsden   Land    &   Im- 
provement Co.^  126  Ala.  193),  we  said:  "It  is  held  in 
Planters  Line  v,  Wagarier^  71  Ala.  581,  that  a  private 
corporation,  entered  into  solely  for  benefit  of  the  share- 
holders, and  involving  no  public  duty,  may  be  dissolv- 
ed  by  the  stockholders;   and  on   the  same  principle, 
when  the  purpose  of  such  an  association  is  a  failure, 
we  quite  agree  with  Mr.  Thompson  that  there  should  be 
in  the  chancery  court  an  inherent  power  to  administer 
the  property  so  as  to  restore  to  the  cestuis  que  tru^t 
(the  stockholders)  their  ultimate  interest. — 4  Thomp. 
on  Corp.   [§§  4443,  4538,]    §  4545;  Fougeray  v.  Cord, 
50  N.  J.  Eq.  185;  Price  v.  Holcomb  (Iowa),  56  X.  W. 
Rep.  407."    In  1  Morawetz  on  Corp.,  section  284,  it  is 
said :  "Whenever,  in  the  course  of  events,  it  proves  im- 
possible fto  attain  the  real  objects  for  which  a  corpora- 
tion w^as  formed,  or  when  the  failure  of  the  company 
has  become  inevitable,  it  is  the  duty  of  the  company's 
agents  to  put  an  end  to  its  operations  and  to  wind  up 
its  affairs.     Under  these  circumstances,  the  majority 
would  have  no  right  ito  continue  to  use  the  common 
property  and  credit  for  any  purpose,  because  it  would 
be  impossible  to  use  them  for  any  pui-pose  authorized 
by  the  charter.    If  the  majority  should  attempt  to  con- 
tinue the  company's  operations    in    violation    of    the 
charter,  or  should  refuse  ito  make  a  distribution  of  the 
assets,  any  shareholder  feeling  aggrieved  would  be  en- 
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titled  to  the  assistance  of  the  courts  and  a  decree  should 
be  made  ordering  the  directors  to  wind  up  the  com- 
pany's business  and  distribute  the  assets  among  those 
who  are  equitably  entitled."  See  also  section  412  of 
same  book. 

In  2  Beach  on  Corp.,  section  783,  the  author  says: 
Unless  it  appears  beyond  question,  that  the  continu- 
ation of  a  profitable  business  cannot  be  had,  the  disso- 
lution of  a  corporation  not  yet  insolvent  will  nort  be  de- 
creed upon  petition  of  a  minority  of  its  ehareholders. 
If,  however,  it  is  clear  that  the  business  cannot  be 
profitably  continued,  the  petition  of  a  minority  for  a 
dissolution  will  be  granted." 

Spelling,  in  his  work  on  Corporations,  states  the 
rule  in  substance  to  be,  that  the  court  would,  in  case  the 
scheme  was  impossible,  not  allow  the  funds  to  be  di- 
verted to  other  purposes,  but  would  enjoin  such  diver- 
sion at  the  suit  of  a  stockholder  and  as  incidental  give 
full  relief  by  decreeing  a  settlement  of  the  corporate 
liability  and  a  distribution  of  the  remainder  among  the 
stockholders. 

In  Price  v,  Holcomh,  supra,  the  Supreme  Court  of 
Iowa,  notwithstanding  the  pix)visions  of  a  statute  that 
"No  corporation  can  be  dissolved  prior  to  the  period 
fixed  in  the  articles  of  incorporation,  except  by  unani- 
mous consent,  unless  a  different  rule  has  been  adopted 
in  their  articles,"  held  that  "if  a  sale  of  the  property 
was  necessary  the  right  to  make  it  would  not  be  defeated 
even  if  it  had  the  effect  of  dissolving  the  corporation." 

The  case  of  O'Vonnor  v,  Kwoxville  Hotel  Association 
(Tenn.),  28  S.  W.  Rep.  309,  in  its  facts,  is  very  similar 
to  the  one  in  hand.  The  bill  was  filed  by  a  single 
stockholder  against  the  corporation  and  other  stock- 
holders in  which  the  facts  alleged  showed  an  abandon- 
ment of  the  enterprise  and  the  original  scheme  to  be 
impossible  of  consummation,  and  prayed  for  a  distribu- 
tion of  the  assets  of  the  company.  It  was  insisted 
there,  as  here,  that  the  bill  was  without  equity.  The 
court  after  reviewing  the  authorities  held  the  bill  had 
equity  and  that  the  complainant  was  entitled  to  relief 
on  common  law  grounds. 
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Other  authorities  might  be  quoted  to  sustain  the 
right  of  «the  complainants  to  the  exercise  of  the  jurisdic- 
tion of  the  court  to  have  the  assets  of  the  respondent 
corporation  distributed.  See  also  Arents  v.  Black- 
tcelVn  Durham  Tobacco  Co,,  101  Fed.  Kep.  345;  Cra- 
mer r.  Bird,  L.  B.  6  Eq.  143;  Baring  v.  Dix,  1  Cox, 
213;  1  Perry  on  Trusts  (5th  ed.),  §  242,  and  note  a. 

While  the  authorities  are  not  in  accord  as  to  the 
right  of  the  courts,  in  a  proper  case,  to  dissolve  the 
corporation,  they  are  practically  unanimous,  so  far  as 
OUT  research  has  extended,  in  sustaining  the  right  of 
the  complainants,  under  the  facts  of  this  case,  to  have 
the  assets  of  the  coi-poration  distributed,  which  may 
be  done  under  the  orders  and  directions  of  the  court 
through  the  agents  of  the  corporation.  And  while  the 
writer  is  inclined  ]bo  the  view  that  the  court  has  the 
jurisdiction  to  dissolve  the  corporation,  yet  it  is  not 
necessary  to  go  to  that  extent,  as  the  rights  of  the  com- 
plainants can  be  fully  subserved  by  the  court's  admin- 
istration of  the  trust  estate  through  the  agents  of  the 
corporation. 

The  other  question,  though  not  passed  upon  by  the 
chancellor,  but  raised  by  demurrer,  is  that  all  the 
stockholders  are  not  made  parties  to  the  bill.  Of  the 
total  shares — twenty-five  thousand  (25,000) — of  the 
capital  stock,  nine  thousand  eight  hundred  and  ninety- 
nine  (9,899)  are  OTi^ned  and  held  by  the  parties  to  this 
cause.  Of  this  latter  number,  seven  thousand  and 
ninety-nine  (7,099)  shares  are  held  and  owned  by  ithe 
thirteen  (13)  respondents  to  the  Mil.  As  stated  above, 
one-third  of  the  stock  is  held  by  persons  whose  resi- 
dences cannot  be  aecei-tained  and  who  reside  in  all  parts 
of  this  country'.  The  respondents  are,  it  is  averred, 
the  principal  and  largest  stoc*kholders  and  fully  and 
fairly  represent  the  adverse  interest  of  all  the  stock- 
holders in  the  corporaition ;  that  all  the  stockholders 
belong  to  the  same  class,  and  their  resi)ective  interests 
are  analogous.  It  is  also  averred  that  it  Avould  be  im- 
possible to  ever  bring  the  cause  to  a  final  hearing,  if 
complainants  are  required  to  make  all  the  stockholders 
parties;  and  such  a  requirement  would  result  in  in- 
convenience, oppressive  delays  and  a  consumption  of 
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a  large  pai^t  of  the  assets  of  the  company  in  court 
costs.  It  is  clear  to  us  that  these  averments  bring  the 
case  under  the  operation  of  the  provision  of  Rule  19 
of  Chancer}^  Practice. — Code,  p.  1205.  In  Mortoii  v.  N. 
0,  d'  Schna  R'y,  Co.^  79  Ala.  610,  speaking  to  this  point, 
itlie  coui-t  said :  "The  rule  is,  that  when  the  parties  to 
a  cause  are  numerous,  or  some  of  them  are  unknown  or 
beyond  the  jurisdiction  of  the  court,  so  as  not  to  be  sub- 
ject to  its  process,  but  they  all  belong  to  a  class  whose 
rights  are  analogous  to  those  of  parties  actually  before 
the  court,  because  dependent  on  (the  same  principles 
of  law,  the  court  will  often  proceed  to  adjudge  the 
rights  of  the  class  as  such,  and,  in  the  a)bsence  of  all 
collusion,  the  decree  will  be  considered  binding  upon 
the  whole  class  who  are  in  a  like  situation.  ♦  ♦  ♦ 
This  rule  is  fully  recognized  by  Rule  No.  20  [now  No. 
19]  of  our  Chancery  Practice,  which  makes  it  discre- 
tionary Avith  the  chancellor,  in  such  case,  to  dispense 
wifth  bringing  before  him  all  the  interested  parties,  and 
provides  that  the  court  may  proceed  in  the  cause  with- 
out making  such  persons  parties,  provided  it  has  suffi- 
cient parties  before  it  to  represent  all  the  adverse  in- 
terests of  the  plaintiff  and  the  defendant  in  ithe  suit. 
Nor  is  it  repugnant  to  the  concluding  provision  found 
in  the  same  rule,  dec^lai'ing  that  ^the  decree  shall  be 
without  prejudice  to  the  rights  and  claims  of  the  ab- 
sent parties.'  ♦  ♦  ♦  This,  as  we  shall  proceed  to 
show,  is  the  right  to  come  in  under  the  decree,  and  not 
antagonistic  to  what  is  properly  settled  by  it."  See 
also  Sariche  v.  Webb,  97  Ala.  Ill;  Campbell  v.  Railroad 
Co.,  1  Wood,  368.  \ 

The  decree  dismissing  the  bill  for  want  of  equity 
will  be  revei'sed  and  the  cause  remanded,  with  direc- 
tions to  the  lower  court  to  enter  a  decree  ordering  a  sale 
of  the  land  for  distribution,  and  for  such  other  orders 
or  decrees  as  may  be  necessary  to  an  equitable  and 
orderly  administration  of  the  trust  estate. 

Revereed  and  remanded. 
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Nolen  et  al.  v.  Doss  et  al. 

Final  Settlement  of  the  Administration  of  an  Estate, 

1.  Descent  and  distribution;  when  voidow  is  entitled  to  all  the  per- 

sonal property  of  deceased  husband. — Under  the  statute, 
where  a  person  dies  intestate  and  leaves  a  widow  but  no 
children,  the  widow  is  entitled  to  all  the  personal  estate, 
(Code,  §  1462) ;  and  the  fact  that  at  the  time  of  the  death  of 
the  husband  he  and  his  wife  were  separated,  does  not  affect 
the  descent  and  distribution  as  prescribed  by  the  statute, 
provided  the  marriage  relation  in  law  continued. 

2.  Same;  same;  admissibility  of  evidence. — Where,  on  the  final 

settlement  of  the  administration  of  a  decedent's  estate,  the 
material  question  is  as  to  whether  or  not  his  widow  is  entitled 
to  take  the  personal  property  of  the  estate,  there  being  no 
children,  testimony  tending  to  show  that  the  wife  of  the  de- 
cedent, at  the  time  of  his  death,  lived  apart  from  him  and 
cohabited  with  another  man,  holding  herself  out  as  nis  wife, 
is  incompetent,  immaterial  and  properly  excluded. 

3.  Final  settlement  of  administration;  widow  competent  witness. 

On  the  final  settlement  of  the  administration  of  decedent's 
estate,  the  widow  is  a  competent  witness  to  testify  to  the  fact 
of  her  marriage  with  decedent. 

Appeal  from  the  Probate  Court  of  Jefferson. 

Heard  before  the  Hon.  J.  P.  Stiles. 

The  proceedings  in  this  case  were  had  upon  the  final 
settlement  of  an  administration  of  the  estate  of  Otis 
Doss,  deceased.  The  appellamts  who  were  the  defend- 
ants in  the  court  below  and  filed  exceptions  to  the  ac- 
fonnt  of  the  administrator,  were  the  sister  of  the  de- 
ceased and  the  children  of  the  brother  of  the  deceased. 

It  is  claimed  by  the  appellees  that  Julia  Does  is  the 
widow  of  the  deceased,  Otis  Doss,  and  as  such  is  en- 
titled to  receive  the  entire  estate,  which  consists  en- 
tirely of  i)ersonal  property.  That  she  is  the  widow,  or, 
at  least,  such  widow  as  can  inherit  the  estate,  is  denied 
by  the  appellants. 
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Otis  Doss  died  in  Jefferson  coumty,  Alabama,  on  the 
2»th  day  of  August,  1899,  and  on  the  16th  day  of  Sep- 
tember, 1899,  the  said  Julia,  giving  her  name  as  Julia 
Doss,  and  Robert  C.  Redus,  filed  their  petition  to  be 
api)ointed  adminisstators  of  the  estate  of  the  deceased, 
the  said  Julia  claiming  to  be  widow  of  the  deceased,  and 
asking  that  Redus  be  joined  with  her  as  co-adminis- 
trator. They  were  duly  appointed  and  they  duly  quali- 
fied as  such  administrators,  but  on  the  12th  day  of 
October,  1899,  the  said  Julia  resigned  as  administratrix, 
leaving  the  said  Redus  as  sole  administrator  of  ithe  es- 
tate, w^ho  has  acted  as  such  ever  sinca 

On  the  19th  day  of  October,  1899,  the  said  Julia, 
claiming  to  be  the  widow  of  the  deceased,  filed  a  peti- 
tion in  the  probate  court  asking  that  her  exemptions  as 
such  widow  be  seit  apart  to  her.  The  court  appointed 
commissioners  to  set  oflf  and  allot  to  her  the  exemp 
tions;  and  on  the  23d  day  of  November,  1899,  the  court 
confirmed  the  report  of  the  commissioners  and  ordered 
that  certain  articles  of  personal  property  and  f  988.36 
in  money  be  allowed  to  her  as  such  widow.  Of  this 
proceeding  the  heirs,  appellants  herein,  had  no  noitice 
or  know^ledge. 

On  the  17th  day  of  September,  1900,  the  administra- 
tor filed  his  account  for  final  settlement,  naming  the 
said  Julia,  and  these  appellants,  and  the  four  minor 
heirs  referred  to,  as  "the  heirs  and  distributees  of  said 
deceased."  The  account  further  showed  that  the  ad- 
ministrator had  paid  out  to  the  said  Julia  the  amount 
of  $811.30. 

The  siiid  heirs,  Essie  Nolan  and  others,  the  appel- 
lants, then  filed  exceptions  to  the  said  account,  object- 
ing to  the  allowance  of  the  various  credits  for  money 
paid  the  said  Julia.  The  administrator  demurred  to 
the  exceptions,  and  the  court  sustained  the  demurrer. 
The  appellants  then  filed  their  claim  as  distributees  of 
the  estate,  and  the  said  Julia  then  presented  her  claim 
in  the  form  of  a  petition,  as  widow  and  sole  distribuitee 
of  the  estate.  The  appellants  then  filed  their  answers 
to  the  said  claim  of  the  said  Julia. 

Upon  the  hearing  of  the  evidence,  the  court  confirmed 
and  allowed  the  account  of  the  administrator,  and  held 
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that  the  said  Julia  was  the  widow  of  the  deceased, 
Otis  Doss,  and  as  such  entitled  to  inherit  the  entire  es- 
tate of  the  deceased,  which  consisted  of  personal  prop- 
erty only.  To  fthe  rendition  of  this  decree  the  defend- 
ants duly  excepted.  Defendants  appeal,  and  assign  as 
error  the  several  rulings  of  the  trial  court  to  which  ex- 
ceptions were  reserved. 

J.  W.  BusH_,  JAS.  A.  Mitchell  and  J.  G.  Ceews, 
for  api)ellant,  cited  Prater  v.  Prater,  87  Tenn.  78 ;  Odi- 
orne^s  Appeal,  54  Pa.  St.  175 ;  Arthur  v,  Israel,  15  Col. 
147. 

Robert  J.  Lowe^  cotitra, — The  statute  provides  that 
"the  widow,  if  there  are  no  children,  ie  entitled  to  in- 
herit all  the  personal  estate." — Code,  §  1462 ;  Pelier  v. 
McCoy,  15  Ala,  439;  Marthi  v.  Martin,  22  Ala.  86; 
Williams  v.  McCouird,  27  Ala.  572. 

DOWDELL,  J. — 'This  is  an  appeal  from  a  decree  of 
the  probate  court  of  Jefferson  county  on  final  settle- 
ment by  the  administrator  of  the  estate  of  one  Otis 
Doss.  While  a  number  of  exceptions  were  reserved 
on  the  hearing  to  the  rulings  of  the  court,  the  material 
question  is  as  to  whether  one  Julia  Doss  was  entitled 
to  take  the  personal  property  of  the  estate,  there  being 
no  children. 

The  statute  directs  the  disposition  of  the  estate  of 
one  dying  intestate.  Code,  section  1462,  provides  as 
follows:  ^The  personal  esitate  of  persons  dying  intes- 
tate as  to  such  estate,  after  the  payment  of  debts  and 
charges  against  the  estate,  is  to  be  distributed  in  the 
same  raianner  ae  his  real  estate,  and  according  to  the 
same  rules;  except  that  the  T\idow,  if  there  ai*e  no 
children,  is  entitled  to  all  of  the  i)ersonal  estate,"  etc. 
The  statute  makes  no  exceptions  on  account  of  the 
wilfe's  conduct,  not  even  in  cases  of  voluntary  abandon- 
ment by  her  of  the  husband.  The  law  as  it  is  written  is 
pladn,  and  it  is  not  within  the  province  of  the  courts  to 
engraft  upon  it  any  exceptions.  As  long  as  the  mar- 
riage relation  in  law  continues,  just  so  long  the  rights 
of  the  i^ife  under  this  statute  exist.    The  evidence  with- 
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out  dispute  showed  the  marriage  of  Julia  and  Otis, 
that  they  lived  together  as  husband  and  wife  for  many 
years,  and  up  to  about  four  years  before  the  death  of 
Otis,  and  that  the  sadd  Otis  died  leaving  no  children. 
On  this  state  of  the  proof  under  the  statute  Julia  was 
entitled  as  the  widow  of  decedent  to  aJl  of  the  personal 
property  of  the  estate  of  the  decedent  intestate  after 
the  pajment  of  the  debts  and  charges  against  the  es- 
tate. 

The  evidence  offered  by  appellants  tending  to  show 
that  Julia,  after  separation  from  her  husband,  lived 
and  cohabited  with  another  man,  holding  herself  out  as 
his  wife,  was  properly  excluded  as  being  immaterial 
to  the  issue.  The  doctrine  of  estoppel  insisted  on  by 
counsel,  has  no  application. 

The  competency  of  the  \\ife  to  testify  to  the  fact  of 
her  marriage  \iith  the  deceased  husband  is  not  aflfected 
by  the  exception  contained  in  section  1794  of  the  Code. 
The  contest  here  is  between  the  parties  claiming  to  be 
distributees  of  the  estate — as  to  whether  the  appellants 
are  the  distributees,  or  the  appellee  Julia  Doss  is  the 
sole  distributee.  The  estate  of  the  decedent  is  not  inter- 
ested in  the  result  of  this  controversy  within  the  mean- 
ing of  the  statute. — Henry  v.  Hall^  106  Ala.  84;  Snider 
t\  Burks,  84  Ala.  53 ;  Kumpe  v.  Coons,  63  Ala.  448. 

We  find  no  error  in  the  record  requiring  a  reversal 
of  the  deci'ee  of  the  court. 

AflSrmed. 


Birmiiig^hani   Southern    Railroad  Co. 
V.  Cuzzart. 

Action  against  Railroad  Company  by  Employe  to  re- 
cover Damages  for  Personal  Injuries, 

1.    Action   against   railroad  company   for  personal  injuries;   suffi- 
ciency of  complaint. — In  an  action  against  a  railroad  company 
by  an  employee  to  recover  damages  for  personal  injuries,  a 
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complaint  which  alleges  that  while  the  plaintiff  was  engaged 
in  the  performance  of  his  duties,  the  defendant's  engineer, 
naming  him,  "who  was  in  charge  and  control  and  superin- 
tendence of  said  engine,"  negligently  moved  said  engine  at 
a  dangerous  rate  of  speed  up  to  and  against  a  car  on  the 
track  of  the  defendant,  by  reason  of  which  the  coupling  pin 
on  said  car  was  thrown  with  great  force  against  the  face  of 
the  plaintiff  who  was  standing  upon  the  running  hoard  of  the 
engine  for  the  purpose  of  coupling  said  car,  and  by  reason  of 
such  blow  the  plaintiff  suffered  the  injury  complained  of, 
states  a  cause  of  action  under  subdivision  5  of  section  1749  of 
the  Code. 

2.  Action  against  a  railroad  company;  admissibility  of  evidence. 

In  an  action  against  a  railroad  company  by  an  employee  to 
recover  for  personal  injuries,  where  the  complainc  alleges  thac 
by  reason  of  certain  stated  negligence  on  the  part  of  the  engi- 
neer the  coupling  pin  'was  thrown  with  great  force  against  the 
plaintiff's  face,  striking  him  near  his  eye,  whereby  serious  in- 
Jury  was  inflicted  on  the  plaintiff,  his  right  eye  being  per- 
manently impaired,"  and  "from  which  plaintiff  has  suffered 
great  mental  and  physical  pain  and  anguish,"  it  is  competent 
for  the  plain. --^  to  introduce  testimony  showing  that  from 
the  stroke  of  the  pin  he  had  suffered  pain,  in  naving  head- 
aches, and  in  having  pains  darting  through  his  head  in  the 
region  of  the  eye. 

3.  Same;  same. — In  such  a  case,  where  the  plaintiff  had  testified 

that  since  the  injury  described  in  the  complaint,  his  eyes  or 
one  of  them,  had  in  consequence  of  such  injury  been  inflamed 
and  weak,  it  is  not  competent  for  the  defendant,  on  cross  ex- 
amination of  the  plaintiff,  to  prove  the  condition  of  the  eyes 
of  the  plaintiff's  father  and  mother,  or  of  his  brothers  and 
sisters. 

4.  Charge  to  the  jury;  properly  refused  when  assuming  the  truth 

of  the  testimony  of  a  particular  witness. — A  charge  to  the 
Jury  which  assumes  as  absolutely  true  the  testimony  of  a  par- 
ticular witness  introduced,  and  the  absolute  correctness  of 
the  opinion  of  such  witness,  who  was  examined  as  an  expert, 
is  properly  refused. 

5.  Action  against  railroad  company;    charge  to  the  jury. — In    an 

action  against  a  railroad  company  by  an  employee  to  recover 
damages  for  personal  injuries,  where  there  was  evidence 
showing  that  the  plaintiff  had  been  continuously  at  work  re- 
ceiving practically  the  same  wages  since  the  day  of  the  ac- 
cident, it  is  not  erroneous  for  the  court  to  refuse  to  give  to 
the  Jury  charges  instructing  them  that  the  plaintiff  had  been 
able  since  his  injury  to  earn  approximately  as  much  money 
as  he  had  before. 
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6.  Charge  to  the  jury;  properly  refused  when  giving  undue  promi- 

nence to  a  particular  fact, — A  charge  to  the  Jury  which  singles 
out  and  gives  undue  prominence  to  a  fact  of  which  there  is 
evidence,  is  erroneous  and  properly  refused;  and  the  infirmity 
of  such  a  charge  is  not  relieved  hy  the  further  instruction  on 
the  part  of  the  court  that  such  fact  was  to  be  considered 
"along  with  the  balance    of    the    evidence    in    the    case." 

7.  New  trial;  properly  refused. — The  judgment  of  a  trial  court  re- 

fusing a  new  trial  on  the  ground  that  the  evidence  is  not 
sufficient  to  support  the  verdict,  or  that  the  verdict  Is  con- 
trary to  the  evidence,  will  not  be  reversed  unless,  after  allow- 
ing all  reasonable  presumption  of  its  correotness,  the  pre- 
ponderance of  the  evidence  against  the  verdict  is  so  deciaed 
as  to  clearly  convince  the  court  that  it  is  wrong  and  unjust. 

Appeal  from  the  City  Court  of  Bimiingham. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  was  an  action  brought  by  the  appellee,  James 
P.  Cuzzart,  against  the  Birmingham  Southern  Rail- 
iHmd  Company,  to  recover  damages  for  personal  injur- 
ies sustained  by  the  plaintiff  while  in  the  employ  of  the 
defendant.  In  the  complaint  the  plaintiff  claimed 
^8,000  damages,  and  it  was  averred  that  at  the  time  of 
the  accident  complained  of  the  plaintiff  was  in  the  em- 
ploy of  the  defendant  as  a  switchman,  it  being  his  duty 
under  such  employment  to  <*ouple  cars  together  and 
couple  defendant's  locomotive  to  cars.  The  complaint 
then  aven-ed  as  follows:  **That  while  plaintiff  was  so 
engaged  in  the  performance  of  his  duty,  and  standing 
upon  tlie  footboard  of  defendants  engine,  ready  to 
couple  a  car  thereto,  when  said  car  should  be  i*eached, 
defendant's  engineer,  one  Ike  Veit-ch,  who  was  in  charge 
and  conti-ol  and  superintendence  of  mid  engine,  negli- 
gently moved  the  said  engine  at  a  vei-y  high,  extraordi- 
nary and  dangerous  rate  of  speed  up  to  and  against  a 
car  on  the  tra<-k  of  defendant,  whereby  a  coupling  pin 
in  or  on  said  car  was  thrown  with  great  force  into 
plaintiff's  face,  striking  him  near  his  eyes,  whereby 
serious  injury  was  inflicted  upon  plaintiff,  his  right 
eye  being  permanently  impaired,  disfigured  and  injured, 
and  from  which  plaintiff  has  suffered  gi'eat  mental  and 
physical  anguish/'  The  defendant  demurred  to  the  com- 
plaint upon  the  following  grounds:    "1.    For  that  there 
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is  a  misjoinder  of  actions  in  this,  that  plaintiff  seeks 
to  join  in  the  same  count  actions  under  the  second  and 
fifth  subdivisions  of  section  1749  of  the  Code.  2.  For 
that  said  complaint  is  uncertain  and  indefinite  in  that 
it  does  not  allege  or  show  whether  the  plaintiff  relies 
on  an  action  under  subdivision  2  or  subdivision  5  of 
seqtion  1749  of  the  Code.  3.  For  that  said  complaint 
alleges  that  the  accident  complained  of  resulted  proxi- 
mately from  the  negligence  of  one  who  had  superin- 
tendence entrusted  to  hdm,  but  it  does  not  allege  or  show 
that  tlie  act  or  negligence  complained  of  was  commit- 
ted whilst  in  the  exercise  of  such  sui>erintendence." 
This  demurrer  was  overruled  and  the  defendant  duly 
excepted.  Thereupon  the  defendant  pleaded  the  gen- 
eral issue  and  a  special  plea  setting  up  the  contributory 
negligence  of  the  plaintiff.  The  undisputed  evidence 
showed  that  at  the  time  of  the  accident  the  plaintiff 
was  in  the  employment  of  the  defendant  as  a  swdtch- 
man,  and  it  was  his  duty  t^  assist  in  s\iitching  the 
cars  and  to  couple  and  uncouple  the  cars  to  one  an- 
other and  to  the  engine;  that  he  was  riding  on  an  en- 
gine that  was  moving  towards  a  car  for  the  purpose  of 
making  a  coupling  with  it,  which  coupling  was  to  be 
made  by  the  plaintiff;  that  when  the  engine  and  car 
came  together,  the  coupling  pin  fiew  out  and  up  and 
struck  the  plaintiff  on  the  frontal  bone  just  over  his 
right  eye. 

The  plaintiff  as  a  witness  in  his  own  behalf  testified 
that  the  result  of  the  accident  was  the  practical  loss  of 
his  right  eye  from  this  lick.  The  other  e^idence  for  the 
plaintiff  tended  to  show  that  the  engine  was  running 
at  an  unusual  rate  of  speed  and  struck  the  car  with 
which  the  coupling  was  to  be  made,  very  hard  and  with 
a  g:reat  deal  of  force,  and  that  this  blow  was  tbe  cause 
of  the  coupling  pin  flying  up  and  hitting  the  plaintiff. 
It  was  also  shown  by  the  undisputed  evidence  that  the 
plaintiff  returned  to  w^ork  for  the  defendant  three  days 
after  the  accident  and  worked  for  the  defendant  about 
two  months  thereafter  at  the  same  wages;  that  after 
leaving  the  employment  of  the  defendant  he  worked 
with  other  companies  and  had  been  continuously  em- 
ployed up  to  a  few  days  before  the  trial,  and  that  the 
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plaintiff  liad  earned  approximately  the  same  wages 
after  the  accident  as  before  it. 

Dr.  S.  L.  Ledbetter,  as  a  specialist  in  diseases  of  the 
eye,  testified  that  he  had  examined  the  plaintiff,  and 
that  the  condition  of  the  plaintiff's  eye  was  not  caused 
by  the  )3low  received  from  the  i*oupIing  pin;  that  the 
plaintiff's  eyes  wei'e  diseased,  but  that  the  disease  was 
caused  from  granulation  of  the  lids. 

Dr.  J.  C.  Berry,  a  practicing  physician,  testified  that 
he  dressed  the  wound  of  the  plaintiff  when  he  was  hurt 
in  the  accident  for  which  the  suit  was  brought,  that 
the  wound  was  a  small  laceration  above  the  eye  in  the 
edge  of  the  eyebrow,  but  that  the  eye  was  hurt  in  uo 
way  by  the  blow  received .  The  other  facts  of  the  case 
necessary  to  an  understanding  of  the  decision  on  the 
present  appeal,  are  sufficiently  stated  in  the  opinion. 

The  defendant  requested  the  court  to  give  to  the  jurj 
the  following  written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked 
(1.)  "If  the  jury  believe  all  the  evidence  in  this  case 
they  must  find  a  verdict  for  the  defendant"  (4. )  "Th< 
court  charges  the  jury  that  under  the  evidence  in  thii 
case,  they  can  not  find  a  verdict  for  plaintiff  for  ani 
alleged  injury  to  his  eye."  (6.)  "If  the  jury  believi 
from  the  evidence  that  the  trouble  to  plaintiff's  eye  con 
sists  of  granulation  of  the  lids  and  a  flattening  of  th< 
eye,  and  a  cloudiness  of  the  cornea  of  the  eye,  thei 
they  can  not  find  a  verdict  for  plaintiff'  on  account  o 
any  alleged  injury  to  his  eye."  (7.)  "The  court  charge 
the  jury  that  in  this  case  the  evidence  shows  that  tJi 
plaintiff,  since  the  accident  happened  to  him,  has  bee: 
able  to  earn  approximately  as  much  money,  by  hi 
work,  as  he  did  before  the  accident."  (8.)  "The  com 
charges  the  jurv'  that  even  if  they  should  find  a  verdi< 
for  the  plaintiff,  they  can  not  allow  him  any  damagtE 
on  account  of  any  inability  on  his  part  to  earn  as  muc 
money  now  or  in  future,  as  he  was  able  to  earn  befoi 
the  accident."  (9.)  "The  court  charges  the  jury  tht 
in  this  case  the  evidence  shows  that  plaintiff  is  aW 
to  earn  as  much  money  now  as  he  was  earning  befoi 
the  happening  of  the  accident."  (10.)  "The  con 
charges  the  jury  that  in  considering  the  evidence  i 
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this  ease  as  to  the  extent  of  the  injuries  received  by  the 
plaintiff,  they  can  consider  along  with  all  the  balance 
of  the  evidence  in  the  case,  the  fact,  if  it  be  a  fact,  that 
plaintiff  went  to  \^x)rk  three  days  after  the  accident, 
and  continued  to  work  till  last  Saturday.  This  must 
be  considered  by  the  jury  along  with  all  the  other  evi- 
dence in  the  case.'' 

There  were  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  $750.  The  defendant  moved 
the  court  for  a  new  (trial,  upon  the  ground  that  the  ver- 
dict of  the  jury  was  excessive;  that  the  verdict  was  con- 
trary to  the  evidence,  and  that  the  evidence  in  the  case 
was  not  sufficient  to  support  the  verdict  This  motion 
was  overruled.  To  this  ruling  the  defendant  duly  ex- 
cepted. 

The  defendant  appeals,  and  assigns  as  error  the  sev- 
eral rulings  of  the  trial  court  to  which  exceptions  were 
reserved. 

Smith  &  Weatherly  and  E.  D.  Smith,  for  appellant. 
The  court  should  have  sustained  the  demurrer'  to  he 
complaint.  The  complaint  combines  an  action  under 
subdivision  2,  with  an  action  under  subdivision  5  of 
section  1749  of  the  Code.  This  was  a  misjoinder  of 
actions. — H.  A.  &  B.  R.  R,  Go,  v.  Dusenbery,  94  Ala. 
413;  L.  d  y.  R,  R,  Co.  v.  Mothershed,  97  Ala.  261;  R.  d 
D.  R.  R.  Co,  V.  \Veeim,  97  Ala.  270;  Birtmngham  Ry, 
d  Elec,  Co,  V,  Baylor^  101  Ala.  488;  Laughran  v.  Brew- 
er, 113  Ala.  509. 

The  court  erred  in  allowing  the  plaintiff  to  testify 
as  to  his  headaches  which  he  said  were  produced  by  the 
lick  from  the  pin. 

The  suit  was  for  injury  to  his  eye,  nothing  is  men- 
tioned in  the  complaint  about  any  headaches,  or  other 
injuries  ithan  those  involved  in  the  injury  to  the  eye. 
It  w^as  not  a  part  of  the  lis  pendens, — A,  G,  8,  R.  R, 
Go.  V.  Richie,  99  Ala.  346. 

The  court  should  have  given  the  several  charges  re- 
quested bv  the  defendant. — .4.  G,  S.  R.  R,  Go,  v.  Smith. 
81  Ala.  221;  H.  A,  d  B.  R.  R,  Go,  v,  Mdddox,  100  Ala^ 
618;  Dean  v.  E.  T,  V.  d  Ga,  R,  R,  Go,,  98  Ala.  586;  R, 
R.  Go,  V.  Burton,  97  Ala.  240;  Dantzler  v,  DeB,  G.  d  I, 
Co.,  101  Ala.  309;  Sheffield  v.  Harris,  101  Ala  564; 
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Culccr  V,  Ala.  Mid.  R.  R.  Co.,  108  Ala.  330;  Seaboard 
Manfg.  Co.  v.  Woodson,  94  Ala.  143. 

The  motion  for  a  new  trial  should  have  l)een  gi'anted. 
Cobb  V.  ifal07ie,  92  Ala.  f>30;  B.  R.  d  E.  Co.  y.  Clay, 
108  Ala.  233;  A^ideraon  v.  English,  25  So.  Rep.  748; 
Davis  V.  Miller,  109  Ala.  589. 

Arthur  L.  Brown  and  Sumter  Lea,  contra. — The 
charges  requested  by  the  defendant  were  properly  re- 
fused.— Woodioorth  v.  Williams,  101  Ala.  264;  Steed  v. 
Knowlcs,  97  Ala.  573;  CMndler  v.  Jost,  96  Ala.  596;  A. 
a.  S.  R.  R.  Co.  V.  Richie,  99  Ala.  346. 

Under  the  rules  laid  down  by  this  court,  the  action 
of  the  trial  court  in  refusing  the  motion  for  a  ne^'  trial 
should  not  be  disturbed. — Cobb  v.  Malone,  92  Ala.  630; 
White  V.  Blair,  95  Ala.  147;  Dillard  v.  Savage,  98  Ala. 
598;  Peck  v.  Karter^  121  Ala.  636. 

iMcCLELLAN,  C.  J. — There  is  no  merit  in  the  de- 
murrer to  the  complaint  An  averment  that  A  "was  in 
charge  and  <!ontrol  and  superintendence  of  said  en- 
gine/' is  no  more  than  to  aver  that  he  was  in  ch<irge  of 
the  engine;  and  the  averment  is  supported  by  evidence 
that  A.  wa«  the  engineer  operating  the  engine  at  the 
time  in  question.  There  was  such  evidence  here.  The 
court  was,  theivfore,  not  in  error  either  in  overruling 
the  demurrer  or  in  refusing  the  general  charge  request- 
ed by  defendant  on  the  theory  that  the  complaint  aver- 
red one  thing  and  the  evidence  went  to  prove  another 
in  this  connection. 

The  complaint  alleges  that  by  reason  of  certain  stated 
negligence  of  the  engineer  "a  coupling  pin  was  thrown 
with  great  force  into  plaintiff's  face  striking  him  near 
his  eyes,  whereby  serious  injury  was  inflicted  upon 
plaintiff,  his  right  eye  being  j^ennanently  impaired, 
disfigured  and  injui-ed,  and  from  which  plaintiflf  ha^ 
suffered  great  mental  and  physical  pain  and  anguish." 
The  clause  "and  from  which  plaitiflf  has  suffered,'* 
etc.,  etc.,  naturally  refers  back  to  the  averment  as  to 
the  pin  striking  him  with  great  force  near  the  eyes. 
Plaintiff's  testimony  that  from  this  stroke  of  the  pin 
he  had  suffered  pain  in  having  headache  a  great  deal 
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and  in  having  had  pains  darting  through  his  head  in 
the  region  of  the  eyes  was  relevant  to  the  case  so  pre- 
sented by  the  complaint,  and  was  properly  received. 

The  plaintiff  testified  that  since  the  hurt  described 
in  the  complaint  his  eyes,  or  one  of  them,  had  in  con- 
sequence been  inflamed  and  weak.  The  theory  of  de- 
fendant was  that  this  condition  had  existed  before  the 
injury  was  received.  On  cross-examination  of  the  plain- 
tiff, counsel  for  defendant  propounded  these  questions 
to  him :  "State  whether  your  father  or  mother,  or  some 
of  your  brothers  and  sisters  have  got  weak  eyes?"  and 
"State  whether  your  father  has  not  got  eyes  that  are 
inflamed  and  weak?"  The  court  sustained  an  objection 
to  each  of  these  questions.  Very  high  authority,  none 
other  indeed  than  the  Good  Book  itself,  is  cited  by  coun- 
sel for  appellant  in  support  of  his  exceptions  to  these 
rulings  of  the  court.  They  say :  "There  is  no  truer  say- 
ing in  the  Bible  than  that  the  sins  of  the  fathers  shall 
be  visited  upon  the  children  unto  the  third  and  fourth 
generations.  This  is  a  law  of  heredity,  promulgated 
by  the  Almighty,  and  is  known  of  all  men."  We  have 
acquaintance  with  this  sacred  text;  but  we  are  not  pre- 
pared to  admit  its  application  in  the  premises  here.  We 
do  not  know  that  inflamed  or  w-eak  eyes  is  a  sin  within 
its  terms,  nor  are  we  prepared  to  say  that  these  infirmi- 
ties have  customarily  such  a  descendible  quality  as  that 
proof  of  them  in  the  sire  accounts  for  their  existence 
in  the  son.  The  matter  lies  beyond  our  judicial  ken. 
If  the  fact  be  as  counsel  insist  it  is  in  this  connection, 
there  should  have  been  evidence  of  it;  we  do  not  judi- 
cially know  it  to  be  a  fact.  We  do  not  think  the  city 
court  erred  in  its  rulings  on  the  questions. 

The  sixth  charge  requested  by  the  defendant  proceeds 
on  the  assumption  -of  tlie  absolute  truth  of  the  testi- 
mony of  Dr.  Ledbetter  and  the  absolute  correctness  of 
his  opinion  as  to  the  causes  of  the  condition  of  plain- 
tiff's eyes.  There  was  other  evidence,  that  of  the  plain- 
tiff himself,  in  conflict  with  his  as  to  the  causes  of  the 
condition  in  question,  and  the  giving  of  this  charge 
would  have  denied  the  jury's  undoubted  right  to  find 
in  line  with  such  other  evidence. 

Charges  7,  8  and  9  were  properly  refused  to  the  de- 
fendant.   The  court  was  under  no  duty  to  tell  the  jury 
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that  the  plaintiff  has  been  able  since  his  injury  to  earn 
approximately  as  much  money  as  he  did  before,  even  if 
the  evidence  was  without  conflict  to  that  elBfect.  And 
there  was  evidence  tending  to  show  that  he  could  not 
now  earn  as  much  as  he  did  before  the  injury. 

Charge  10  refused  to  the  defendant  is  bad  for  singling 
out  and  giving  undue  prominence  to  a  particular  fact 
of  which  there  was  evidence,  and  the  inflnnity  is  not 
relieved  by  the  direction  for  this  fact  to  be  considered 
"along  with  all  the  balance  of  the  evidence  in  the  case," 

We  are  not  prepared  to  say  that  the  verdict  of  the 
jury  is  so  plainly  against  the  weight  of  the  evidence  or 
unsupported  by  the  evidence  that  a  ne^'  trial  should 
have  been  granted  by  the  city  court. 

Aflftrmed. 


Beatty  v.  Hobson,  Exec, 

Contest  of  Probate  of  Will. 

1.  Appeal  from  probate  court;  when  bill  of  exceptions  should  1)6 

stricken  from  the  record. — Where  the  bill  of  exceptions  in  a 
cause  tried  in  the  probate  court  is  not  signed  until  after  the 
expiration  of  the  ten  days  from  the  dace  of  the  decree  or 
Judgment,  and  there  is  no  order  made  by  the  court  allowing 
said  bill  of  exceptions  to  be  signed  after  the  expiration  of  the 
ten  days,  and  no  agreement  by  counsel  in  writing  to  such  ef- 
fect, such  bill  of  exceptions  will  not  be  considered  by  the 
Supreme  Court  on  appeal,  but  will  be  stricken  from  the  rec- 
ord on  motion  properly  made. 

2.  Same;  judgment  upon  motion  for  new  trial  not  revisable. — ^The 

statute  allowing  appeals  from  Judgmelits  granting  or  refusing 
to  grant  motions  for  a  new  trial,  applies  only  to  civil  causes 
in  the  circuit  and  city  courts,  (Code,  S  434);  and,  therefore, 
the  action  of  the  probate  court  in  overruling  and  refusing  to 
grant  a  motion  for  a  new  trial  in  a  cause  pending  m  sucn 
court  is  not  revisable  on  appeal. 

Appeal  from  the  Probate  Court  of  Calhoun. 
Heard  before  the  Hou.  E.  F,  Crook. 
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The  proeceedings  in  this  ease  were  had  upon  an  appli- 
cation made  by  appellee,  J.  B.  Hob«wi,  as  executor  of 
the  ^rill  of  Jesse  Beatty,  deceased,  to  have  the  will  of 
said  Jesse  Beatty  probated.  Upon  the  filing  of  this 
application,  there  was  a  contest  filed  by  the  api)ellant, 
William  A.  Beatty. 

The  cauee  was  tried  by  the  court  with  a  jury.  There 
was  a  verdict  in  favor  of  the  proponent,  and  the  court 
rendered  a  decree  accordingly.  The  contestant  filed  an 
application  for  a  new  trial,  which  was  overruled.  The 
contestant  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  and  the  decrees  i-endered. 
Under  the  opinion  on  the  present  api)eal,  it  is  unneces- 
sary to  set  out  the  facts  of  the  case  in  detail. 

James  H.  Savage  and  Willett  &  Brothers,  for  ap- 
pellant. 

Kxox,  Bowie  &  Blackmox  and  A.  X.  McLeod, 
contra, 

TYSON,  J. — Appeal  from  prolmte  court  on  the  trial 
of  contest  of  a  will  by  the  contestant. 

The  trial  of  the  cause  was  by  the  court,  with  a  jury, 
at  a  special  term,  resulting  in  a  decree  entered  of  date 
the  18th  day  of  January,  1900,  in  favor  of  the  propon- 
ent 

The  decree  contains  no  order  for  the  signing  of  the 
bill  of  exceptions,  after  the  expiration  of  the  ten  days 
allowed  by  section  465  of  the  Code.  The  bill  of  ex- 
ceptions was  signed  on  the  27th  day  of  February,  1900, 
which  was  subsecjuent  to  the  holding  of  the  regular  term 
in  Februarv\  It  is  plain,  therefore,  that  the  bill  of  ex- 
ceptions cannot  be  looked  to  for  the  puri)ose  of  review- 
ing? any  exceptions  reserved  upon  the  trial. — Ala.  M. 
R'y.  Co.  V.  Brown,  129  Ala.  282;  29  So.  Rep.  548;  Karter 
f.  Peck,  121  Ala.  636;  Bank  of  nothan  r.  Wilks,  31  So. 
Rep.  451 . 

On  the  8th  day  of  February,  four  days  before  the  con- 
vening of  the  court  at  ite  regular  term,  and  twenty-one 
days  after  the  trial,  the  contestant  filed  his  motion  for 
a  new  trial,  assigning  errors  committed  by  the  court 
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upon  the  trial,  whkh  was  regularly  continued  until 
the  21st  of  February,  on  which  day  it  was  overruled. 
In  the  order  overruling  and  denying  the  motion  fifteen 
days  were  allowed  for  the  preparation  and  signing  of 
the  bill  of  exceptions,  which,  as  we  have  shown,  was 
signed  on  the  27th. 

Prior  to  the  enactment  of  the  act  of  February  16, 
1891,  now^  constituting  section  434  of  the  Code,  the 
granting  or  refusing  of  a  motion  for  a  new^  trial  by  the 
judge  of  the  circuit  or  city  courts  in  civil  causes,  was 
not  revisable  and  could  not  be  assigned  for  error.-— 3 
Brick.  Dig.,  404,  §  2.  This  court  has  uniformly  held 
that  because  this  statute  by  its  language  restricts  the 
revision  of  motions  of  this  character  to  civil  causes, 
that  the  rulings  of  those  courts  upon  such  motions  in 
criminal  cases  is  not  reviewable. — Jolly  v.  The  State, 
94  Ala.  19 ;  Ray  v.  The  State,  126  Ala.  9.  Adhering  to 
this  rule  of  construction,  the  statute,  being  in  abroga- 
tion of  the  rule  which  has  prevailed  from  the  organiza- 
tion of  this  court,  \^^  cannot  extend  its  provisions  to 
the  rulings  of  probate  courts  upon  motions  for  new 
trials,  since  its  language  restricts  the  review  by  us  to 
the  ruling  of  the  circuit  or  city  courts  upon  such  mo- 
tions. ' 

The  bill  of  exceptions  in  the  record  having  no  purpose 
to  serve,  the  motion  to  strike  it  must  be  granted,  and  no 
error  being  assigned  upon  the  record  proper,  the  decree 
of  the  probate  court  must  be  affirmed. 


Cash  V.  Southern  Express  Co, 

Action  upon  a  Contra<^t. 

1.  Action  upon  a  contract;  when  plaintiff  not  entitled  to  recover 
Where  a  contract  is  made,  stipulating  that  a  certain  reward 
would  be  paid  to  the  party  named  in  said  contract  if  he  dis 
closed  the  whereabouts  of  a  certain  designated  outlaw,  so  aa 
to  enable  the  party  offering  the  reward  to  effect  the  outlaw' 
capture,  before  the  party  named  in  the  contract,  or  his  as 
Vol.  133. 
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signee,  can  claim  the  reward  or  maintain  an  action  to  recover 
it  under  the  contract,  it  must  be  shown  .^at  he  furnished  the 
information  of  facts  actually  in  existence,  which  information 
in  Itself  was  sufficient  to  lead  to,  or  to  enable  the  promissor 
to,  effect  the  c^ture;  and  the  mere  furnishing^  of  information, 
vague  and  uncertain  in  character  and  derived  from  knowledge 
of  past  acts,  habits  and  associations  of  the  outlaw,  and  which 
do  not  directly  lead  to  the  capture,  does  not  entitle  the  party 
to  recover  the  reward  stipulated  for  in  the  contract. 
2.  Appeals;  when  error  in  ruling  upon  evidence  uHthout  injury. 
Where  upon  the  trial  of  a  case,  the  evidence  adduced  was  not 
sufficient  to  authorize  the  plaintiff's  recovery,  error  in  the 
admission  or  exclusion  of  evidence  is  without  injury  to  the 
plaintiff,  and  will  not  work  a  reversal  of  the  Judgment  ren- 
dered in  favor  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Lamar. 

Tried  before  the  Hon.  S.  H.  Speott. 

This  wSiB  an  action  brought  by  the  appellant,  J.  A. 
Cash,  against  the  Southern  Express  Company,  in  which 
the  plaintiflf's  sought  to  recover  the  sum  of  ^,000  for 
the  breach  of  a  contract  alleged  to  have  been  made  by 
the  defendant  through  its  authorized  agent.  The  con- 
tract sued  on  is  set  out  in  the  complaint.  It  appears 
therefrom  that  said  contract  wais  made  with  W.  A. 
Young,  and  in  said  contract  the  Southern  Express 
Company  obligated  ij)self  to  pay  to  said  W.  A.  Young 
the  sum  of  $2,000  if  he  "shall  disclose  the  whereabouts 
of  Reuben  Burrows  (an  outlaw)  to  its  properly  author- 
ized representative,  so  as  to  enable  the  Southern  Ex- 
press Company  to  effect  his  capture,  dead  or  alive."  It 
was  further  provided  in  said  contract  that  said  Young 
might  assign  the  obligation  to  any  person  or  persons 
whom  he  might  elect. 

The  plaintiff  alleged  that  said  contract  had  been  as- 
signed to  him  by  said  W.  A.  Young,  and  that  he  had 
complied  with  the  conditions  upoji  which  the  Southern 
Express  Company  was  to  pay  the  $2,000,  in  that  he  had 
disclosed  the  whereabouts  of  said  Reuben  Burrows  to 
a  duly  and  properly  authorized  representative  of  the 
defendant,  so  as  to  enable  the  defendant  to  effect  the 
capture  of  said  Burrows;  but  that  the  defendant  had 
broken  its  contract  and  refused  to  pay  the  said  |2,000. 
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The  defendant  pleaded  the  statute  of  limitations  and 
ithe  general  issue.  The  facts  of  the  case  necessary  to 
an  underetanding  of  the  decision  on  the  present  appeal 
are  sufficiently  stated  in  the  opinion.  ^ 

Upon  the  introduction  of  all  the  evidence,  the  court 
gave  at  the  request  of  the  defendant  the  general  af- 
firmative charge  in  his  behalf,  to  the  giving  of  which 
charge  the  plaintiff  duly  excepted. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  c^urt  to  which  exceptions  were  re- 
served. 

W.  A.  Young,  Daniel  Collier  and  J.  C.  Milner,  for 
ai>pellant,  cited  Howard  v.  State,  108  Ala.  571 ;  L.  &  N. 
R,  R,  Co,  i\  Davis,  103  Ala,  661;  L.  d  N.  R.  R.  Co,  v. 
Gentry,  103  Ala.  635. 

A.  A.  Wiley,  contra^  cited  McLaren  v.  Ala.  Mid.  R. 
R.  Co.,  100  Ala.  509;  Scarhrough  v.  Malone,  67  Ala. 
570;  Hall  i\  Hall,  47  Ala.  290;  Johnston  v.  Martin,  54 
Ala.  271;  Carter  v.  Shorter^  57  Ala.  253;  Damson  v. 
State ^  63  Ala.  432;  S.  &  X.  R.  /?.  Co.  v.  McLendon,  63  Ala. 
266;  Fountain  v.  Ware,  56  Ala.  558;  Smoot  v.  M.  d  M. 
R.  Co..  67  Ala.  13;  Greeu  v.  State,  67  Ala.  539;  Brad- 
ford r.  R.  Co.,  86  Ala.  574. 

SHARPE,  J. — Apart  fix>m  any  question  as  to  the  le- 
gality of  the  contract  and  of  the  plaintiff's  status  as  a 
party  to  it  we  are  of  the  opinion  that  the  judgment  ap- 
pealed from  should  be  affirmed.  If  it  be  assumed  that 
plaintiff*  was  the  promisee,  still  to  make  a  prima  facie 
case  for  recovery  it  devolved  on  him  to  show  perform- 
ance of  the  condition  upon  which  the  reward  was  of- 
fered, viz.:  that  he  should  disclose  Burrow's  where- 
abouts so  as  to  enable  defendant  to  effect  his  capture 
deiid  or  alive.  What  he  did  was  to  furnish  information 
in  the  main  vague  and  suppot^iftitious,  being  derived  from 
knowledge  of  past  acts,  habits  and  associations  of  Bur- 
row, and  not  on  knowledge  of  his  then  location  except 
that  he  had  left  and  was  absent  from  Lamar  county, 
•  Vol.  133. 
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Alabama.  Besides  this  known  fact  his  disclosures 
pointed  to  Burrow'S  whereabouts  as  probably  being 
near  the  Florida  and  Alabama  line,  and  to  his  probable 
association  under  an  assumed  name  with  one  Barnes 
in  EJscambia  county,  Alabama.  Through  al)Out  eight 
months  this  was  effective  only  as  a  clue  which  led  de- 
fendant's agents  upon  an  abortive  chase  of  Burrow  un- 
til his  trail  was  lost.  He  was  found  and  captured  sub- 
sequently thi-ough  advices  received  from  Barnes  and 
others  concerning  facts  of  which  the  plaintiff  had  no 
knowledge  and  no  agency  in  communicating  and  which 
Aere  not  in  existence  till  after  plaintiff's  disclosures 
had  ceased. 

^^''hat  defendant  agreed  U)  pay  for  was  not  prophecy, 
nor  was  it  facts  raising  mere  probabilities,  or  which  in 
the  train  of  causation  might  remotely  precede  a  cap- 
ture; but  it  was  for  information  of  facts  actually  in  ex- 
istence which  in  itself  T^-ould  have  beeen  sufficient  to 
lead  to,  or  to  enable  defendant  to  effect,  the  capture. 
There  w^as  a  total  failure  of  evidence  to  show  that  plain- 
tiff fiiimished  such  efficient  information  and  for  that 
reason,  if  for  no  other,  the  court  was  justified  in  refus- 
ing th^  charges  requested  by  him  and  in  gi^ing  the  gen- 
eral affirmative  charge  in  favor  of  defendant. 

The  letters  offered  as  evidence  and  rejected  would 
not  have  changed  the  result  if  they  had  been  admitted, 
and,  therefore,  their  exclusion  even  if  erroneous  is  not 
ground  for  reversal. 
Affirmed. 


Davis  V.  Sanders. 

Action  for  False  Imprisonment, 

1.  false  imprisonment;  there  can  he  no  recovery  for  malicious 
prosecution, — ^A  complaint  which  claims  damagres  for  "mali- 
ciously and  without  probable  cause  therefor  causing  the  plain- 
tiff to  be  arrested  and  imprisoned  on  the  charge  of  larceny/' 
is  an  action  of  trespass  for  false  imprisonment,  and  under 
such  complaint  there  can  be  no  recovery  for  malicious  prosecu- 
tion. 
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2.  Same;  same;  character  of  action  not  changed  hy  amendment. 

In  such  a  case,  the  amendment  of  a  count  by  adding  thereto 
that  "said  charge  before  the  commencement  of  this  action  has 
been  judicially  investigated  and  said  prosecution  ended  and 
the  plaintiff  discharged,"  does  not  change  the  character  of 
the  action. 

3.  Malicious  prosecution;  constituents  of  sufficient  comptoint.— An 

averment  of  the  issuance  of  process,  properly  describing  ii, 
and  the  plaintiff's  arrest  and  imprisonment  by  virtue  thereof, 
is  essential  to  constitute  a  count  for  malicious  prosecution. 

4.  Action  for  false  imprisonment;  evidence  of  plaintiff's  character 

not  admissible. — In  an  action  to  recover  damages  for  false  im- 
prisonment, where  the  plaintiff's  character  has  not  been  as- 
sailed, proof  of  his  good  character  is  wholly  irrelevant  to  any 
of  the  issues  involved,  and  such  evidence  should  be  excluded. 

Appeal  from  the  City  Court  of  Bimirnghani. 

Tried  before  the  Hon.  W.  W.  Wilkeeson. 

This  was  an  action  brought  by  the  appellee,  Ed. 
Sanders  against  the  appellant,  Tom  Davis,  in  which  he 
sought  to  recover  damages  for  false  imprisonment.  The 
complaint  contained  two  counts,  which  were  as  fol- 
lows :  "1st  count.  The  plaintiff  claims  of  the  defend- 
ant |3,000  damages  for  maliciously  and  without  pro- 
bable cause  therefor  causing  the  plaintiff  to  be  arrested 
and  imprisoned  on  the  charge  of  larceny  for  to-wit, 
ten    days  on  to-wit,  the  Ist  day    of    December,     1899. 

"2d  count.  The  plaintiff  claims  of  the  defendant  |3,- 
000  damages  for  maliciously  and  without  pix)bable 
cause  therefor  causing  the  plaintiff  to  be  arrested  and 
imprisoned  on  the  charge  of  larceny  for,  to-wit,  ten 
days  on,  ito-wit,  the  1st  day  of  December,  1899 ;  and 
plaintiff  avers  that  he  was  by  reason  of  such  arrest  con- 
fined in  the  city  prison  of  Birmingham  for  ten  days; 
that  said  city  prison  was  in  a  filthy,  uncomfortable  and 
unhealthy  condition;  that  same  was  overcrowded,  and 
that  the  plaintiff  was  exposed  while  in  said  prison  to 
smallpox  and  confined  in  said  priscm  where  p^i-sons 
were  confined  who  had  smallpox,  and  wns  deprived  the 
privilege  of  making  bond,  wherefore  plaintiff  bring! 
this  suit" 

The  second  count  was  subsequently  amended  by  add 
ing  thei'eto  the  following  w^rds:  "Plaintiff  avers  thai 
said  charge  before  the  commencement  of  this  action 
has  been  judicially  investigated  and  said  prosecutioi 
ended,  and  the  plaintiff  discharged." 
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The  plaintiff  introduced  evidence  tending  to  show 
that  upon  the  complaint  of  the  defendant,  he  was  ar- 
rested ui)on  a  charge  of  the  larceny  of  a  watch ;  that  he 
was  tried  in  the  inferior  criminal  court  of  the  city  of 
Birmingham,  and  discharged. 

The  defendant  introduced  evidence  tending  to  show 
that  there  was  probable  cause  for  him  to  believe  that  the 
plaintiff  was  guilty  of  the  larceny  of  the  watch  as 
charged. 

The  plaintiff  introduced  in  evidence  the  testimony  of 
several  ^ivitnesses  that  they  knew  the  plaintiff's  charac- 
ter and  that  it  was  good.  To  the  introduction  of  these 
witnesses  the  defendant  separately  objected,  upon  the 
ground  that  such  evidence  was  immaterial,  irrelevant 
and  illegal,  and  that  the  character  of  the  plaintiff  was 
not  involved  in  the  issue  in  this  case.  The  court  over- 
ruled the 'objection,  and  the  defendant  duly  excepted. 

Among  the  charges  requested  by  the  defendant,  to 
the  refusal  to  give  each  of  which  the  defendant  separ- 
ately excepted,  was  the  following:  "The  jury  in  this 
case  c^n  not  under  the  evidence  find  any  verdict  against 
the  defendant  for  malicious  prosecution." 

There  were  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  f 500.  The  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of  ithe  trial 
court  to  which  exceptions  were  reserved. 

H.  K.  White  and  John  London,  for  appellant. — The 
complainant  in  this  case  was  one  in  trespass  to  >recover 
damages  for  false  imprisonment;  and,  therefore,  plain- 
tiff could  not  recover  for  malicious  prosecution. — 13 
Encv.  PI.  &  Pr.,  427,  428,  429,  note;  Rcugsdale 
V.  Bolls,  16  Ala.  62;  Holly  v.  Carson,  39  Ala.  345; 
Rhodes  v.  King,  52  Ala.  272;  Rich  v,  Mclnerny,  103 
Ala-  345;  1  Amer.  Leading  Cases,  209,  211. 

B.  M.  Allen,  oontra, — To  support  an  action  for  ma- 
licious prosecution  three  things  must  be  shown,  to-wit, 
the  institution  of  the  prosecution  without  probable 
cause,  that  it  was  malicious,  that  it  had  been  determin- 
ed.—Jfc/yeod  V.  McLeod,  75  Ala.  483 ;  lb.  73  Ala.  42 ;  Fos- 
ter V.  Napier,  73  Ala.  595. 
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Malice  may  be  infen'ed  from  the  want  of  probable 
cause. — McLeod  v.  McLeod,  75  Ala,  483;  E icing  v.  Sand- 
ford,  21  Ala.  157;  Blunt  v,  Bloik,  1  Stewart,  39;  Chanl 
lev  v,  McPherson,  et  aZ.,  11  Ala.  916;  Long  i\  Rogers, 
19  Ala.  321.  If  no  probable  cau-se  in  fact  existed  and 
the  defendant  failed  to  use  such  precaution  as  a  pru- 
dent man  would  use  to  ascertain  that  faiet,  although  he 
acted  entirely  mthout  malice,  yet  in  such  case  malice 
will  be  inferred  for  a  want  of  probable  cause. — Lofig 
V.  Rogers,  19  Ala.  321. 

The  previous  good  character  of  the  plaintiff  may  be 
shown  as  tending  to  show  that  the  prosecution  was 
without  probable  cause. — Woodtoorth  t\  Mills,  61  Wis. 
44.  Evidence  that  the  defendant  had  known  the  plain- 
tiff for  some  time  before  the  prosecution  was  com- 
menced raises  the  presumption  that  he  knew  his  repu- 
tation.— lb.  58. 

DOWDELL,  J. — The  complaint  contained  two  counts, 
the  fii^  being  in  Code  form  (No.  19,  p.  946,  Code,)  foT 
false  imprisonment;  the  sei*ond  being  the  same,  with 
additional  avennents  of  matters  showing  aggravation. 
Both  counts  are  in  trespat^s. — Ragsdale  v.  Bowles^  16 
Ala.  62;  Sheppard  v.  Furniss,  19  Ala.  760;  Holly  i\ 
Carson,  39  Ala.  345;  Rhodes  v.  King,  52  Ala,  272;  Ri^h 
t\  Mclnerny^  103  Ala.  345;  13  Ency.  PI.  &  Pr.,  427,  428-9, 
note  1. 

The  amendment  of  the  second  count  by  the  additional 
averaient  that  '^said  charge  before  the  commencement  of 
this  action  has  been  judicially  investigated  and  said 
prosecution  ended  and  the  plaintiff  discharged,"  did  not 
change  the  character  of  the  count  fixnn  one  in  trespass 
for  false  imprisicmment  to  one  in  case  for  malicious 
prosecution.  As  amended,  it  was  still  wanting  in  aver- 
ments essential  to  constitute  a  count  for  maliciou« 
prosecution.  An  averment  of  the  issuance  of  process, 
properly  describing  it,  and  the  plaintiff's  arrest  an^ 
imprisonment  by  virtue  thereof,  is  essential  in  an  action 
on  the  case  for  malicious  prosecution.  See  authorities 
supra.  The  second  count  after  amendment  was  Tvantinj 
in  such  averment. 

The  court  erred  in  refusing  the  second  written  charge 
requested  by  defendant. 
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The  action  being  in  trespass  for  false  imprisonment, 
the  charaeter  of  the  plaintiff  was  immaterial,  and  proof 
by  him  of  his  good  ehiaffacter,  his  character  not  having 
been  assailed,  was  wholly  irrelevant  undei*  the  issues, 
and  the  court  erred  in  allowing  this  evidence  against 
the  objet^tion  of  the  defendant. 

For  the  errors  pointed  out,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 


Pioneer  Mining  &  Manufacturingr  Co, 
V.  Thomas. 

Action  by  Employe  against  Employer  to  recover  Dam- 
ages for  rersfonal  Injuries, 

1.  Master  and  servant;  when  employee  cannot  complain  of  injuries 
received;  contributory  negligence. — Where  an  employe  is 
himself  the  agent  through  whom  the  employer  undertakes  to 
see  that  the  ways,  works,  machinery  and  plant  are  in  proper 
condition,  and  the  employe  undertakes  that  responsibility,  he 
can  not  complain  of  personal  injuries  sustained  Dy  him  by 
reason  of  defects  in  the  condition  of  such  ways,  works,  etc.; 
his  negligence  contributing  proximately  to  the  injuries  com- 
plained of. 

Appeal  from  the  Ciircuit  Court  of  Jefifei^son. 

Tried  before  the  Hon.  A.  A.  Coleman. 

This  action  was  brought  bv  the  appellee,  H.  Thomas, 
against  the  Pioneer  Mining  &  Manufacturing  Company, 
under  subdivision  1  of  the  Employers  Liability  Act,  and 
sought  to  recover  damages  for  pei'sonal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff,  on  account  of  al- 
leged defects  in  the  condition  of  the  ways,  T\'orks,  ma- 
chinery or  plant  of  the  defendant;  said  injuries  being 
sustained  by  the  plaintiff  while  engaged  in  the  defend- 
ant's coal  mines.  The  damages  claimed  in  the  com- 
plaint were  ^15,000,  and  it  was  alleged  in  the  complaint 
that  the  injuries  were  inflicted  by  reason  of  a  rock  fall- 
ing from  the  roof  of  the  mine  upon  the  plaintiff.    The 
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allegations  of  negligence  contained  in  the  complaint 
were  as  follows :  '^Plaintiff  allege®  that  said  part  of  said 
top  or  roof  fell  as  aforesaid  and  plaintiff  suffered  said 
injuries  and  damages  by  reason,  and  as  a  proximate  con- 
sequence, of  a  defect  in  the  condition  of  the  ways,  works, 
machinery  or  plant  ^connected  with  or  used  in  the  said 
business  of  defendant,  which  said  defect  arose  from  or 
had  not  been  discovered  or  remedied  owing  to  the  negli- 
gence of  defendant,  or  of  some  person  in  the  service  or 
employment  of  defendant,  and  entrusted  by  it  with  the 
duty  of  seeing  that  said  waj^,  works,  machinery  or  plant 
wei-e  in  proi)er  condition,  viz. :  (the  roof  or  top  of  said 
mine,  or  the  part  thereof  which  fell  as  aforesaid  ^ys» 
loose,  or  otherwise  in  danger  of  falling." 

The  defendant  pleaded  the  general  issue  and  several 
special  pleas,  setting  up  the  plaintiff's  contributory 
negligence.  The  fat'ts  are  sufficiently  stated  in  the 
opinion. 

Among  the  charges  requested  by  the  defendant,  to  the 
refusal  to  give  each  of  which  the  defendant  separately 
excepted,  was  the  general  affirmative  charge  in  its  be- 
half. 

There  were  verdict  and  judgment  in  favor  of  the  plain- 
tiff, assessing  the  damages  at  $2,500.  The  defendant  ap 
peals,  and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Walker,  Tillmax,  Campbell  &  Porter,  for  appel- 
lant^ cited  LinUm  C.  Co.  r.  Persons^  43  N.  E.  Rep.  642; 
Co7L  C,  dc  T.  CO.  V.  Case,  51  Ohio  St.,  542;  Petaja  v. 
A  urora  Min,  Co..  66  Mich.  951 ;  Conrad  r.  Gray,  109  Ala. 
130;  K.  C.  M.  d  B.  R.R.  Go.  v.  Burton,  97  Ala.  246; 
Hotce  V.  Finch,  17  Q.  B.  Div.  L.  R.  187;  Allen's  cme,  99 
Ala.  359;  Eureka  Go.  r.  Ba^s,  81  Ala.  200. 

Bowman  &  Harsh,  contra,  cited  McXaniara  v.  Logan, 
100  Ala.  187;  Railroad  Go.  v.  Tfvompson,  94  Ala.  636; 
Raihcaif  Go.  r.  Davis,  92  Ala.  301;  Rolling  Stock  Co.  v. 
Weir,  96  Ala.  396;  L.  d  N.  R.  R.  Go.  r.  Pearson,  97  Ala. 
211;  Woodward  Iron  Co.  r.  Hei^ndon,  114  Ala.  191. 
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MoCLELLAN,  C.  J. — Action  by  Thomas  against  the 
Pioneer,  etc,  Co.,  sounding  in  damages  for  personal  in- 
juries sustained  by  plaintiff,  an  employe  of  the  defend- 
ant, through  an  alleged  defect  in  the  condition  of  the 
ways,  works,  et€.  of  the  defendant.  The  defect  i*ounted 
on  and  from  whi«ch  the  injuries  resulted  was  in  the  roof 
of  u  "heading'-  leading  off  from  the  main  silope  in  de- 
fendant's coal  mine.  The  plaintiff  and  one  Lambie,  hire- 
lings of  defendant,  had  been  set  by  the  <rompany  to  drive 
thi«  heading,  and  they  were  at  w^ork  upon  it  when  rock 
fell  from  it«  roof  onto  plaintiff,  and  injured  him.  We 
state  the  matter  thus  advisedly.  We  find  no  eonflict  in 
the  evidence  to  the  establishment  of  the  facts  we  have 
stated.  Not  only  had  plaintiff  along  with  Lambie  been 
set  to  do  this  work ;  but  all  the  time  up  to  the  falling  of 
the  roof  they  had  each  been  engaged  upon  it ;  and  at  the 
very  moment  of  the  fall  of  the  roof  tlie  plaintiff  was  im- 
mediately under  the  falling  rock  engaged  in  an  act  which 
wa«  as  much  a  part  of  the  work  he  had  been  put  to  do 
and  was  engaged  in  doing  as  any  thing  else  he  or  Lam- 
bie had  done  in  cari-ying  out  their  orders  to  drive  this 
heading.  The  evidence  is  also  undisputed  that  it  was 
the  duty  of  both  Lambie  and  plaintiff  in  driving  that 
heading  to  constantly  test  the  roof  left  above  the  entry 
for  loose  or  dangerous  rocks  or  other  subsibances  liable 
to  fall  from  the  roof,  or  ceiling  perhaps  more  accurately, 
to  the  floor;  and  ui>on  finding  any  such  rock  or  other 
substance  their  further  duty  was  to  pull  down  the  same 
or  to  brace  it  up  by  timbers  which  would  securely  hold 
it  in  place.  And,  w^hile  thei^e  were  persons  in  the  em- 
ployment of  the  company,  superior  in  authority  to  these 
men,  whose  duty  it  was  in  a  general  way  to  8ui)erintend 
che  work  and  see  that  it  was  proi)erly  done,  these  two 
men,  plaintiff  and  Lambie,  were  the  pei-sons  primarily 
charged  by  the  company  with  the  duty  of  seing  to  it  that 
the  roof  of  this  heading  was  kept  in  proper  and  safe  con- 
dition. This  duty  was  as  much  upon  plaintiff  as  upon 
Lajmbie.  Both  plaintiff  and  Lambie  within  the  hour  had 
been  specially  warned  by  a  superior  employe  of  defend- 
ant, and  charged  to  look  well  to  the  security  of  the  roof 
of  the  heading,  the  I'oof  which  was  then  dangerous,  and 
this  to  common  observation,  and  a  part  of  which  sul>se- 
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queutly  fell  upon  and  injured  the  plaintiff;  and,  not  only 
sc),  but  the  plaintiff  had  then  expressly  recognized  and 
accepted  this  >\arning  and  direction  as  being  addressed 
to  him  and  promised  to  act  in  line  with  it.  Yet  not- 
withstanding the  duty  of  plaintiff  as  well  as  Lambie  to 
constantly  see  that  the  roof  of  the  heading  was  in  proper 
and  safe  condition,  and  notwithstanding  they  had  both 
been  specialh'  charged  anew  to  a  diligent  performance 
of  this  duty  less  than  an  hour  before  the  i-oof  fell,  both 
the  plaintiff  and  Lambie  negligently  failed  to  perform 
and  discharge  this  plain  duty  imposed  upon  them  and 
undertaken  by  them  primarily  for  their  own  protection ; 
and  in  direct  consequence  of  this  failure  of  duty  on  the 
part  of  plaintiff*  a  large  flake  of  rock  fell  from  the  roof 
on  him  land  inflicted  the  injuries  of  which  he  now  com- 
plains. That  the  plaintiff  cannot  recover  on  the  state 
of  facts  we  have  set  forth  is  altogether  clear,  and  is  ad- 
mitted by  counsel  for  api)ellee,  who  in  their  brief  say: 
"We  recognize  the  rule  that  if  the  injured  employe  is  him- 
self the  agent  through  whom  the  employer  undertakes 
to  see  that  the  ways,  work,  etc.,  are  in  proper  condition, 
and  the  employe  undertakes  thkt  responsibility,  he  can- 
not complain."  But  it  is  insisted  for  appellee  that  the 
facts  are  not  as  we  have  stated  them,  and  reliance  is  had 
upon  the  testimony  of  plaintiff,  to  the  eft'ect  that  it  Tvas 
Lambie's,  and  not  his,  duty  to  see  that  the  roof  of  the 
heading  at  the  particular  place  from  which  the  rock 
fell  was  in  proper  condition.  All  this  testimony  of  the 
plaintiff,  however,  is  patently  a  mere  conclusion  of  his 
fiY)m  his  gratuitous  and  unfounded  assumption  that  he 
and  Lambie  were  not  working  together  in  this  heading 
at  the  time  the  rock  fell,  and  that  he  did  not  cut  the  coal 
from  beneath  this  part  of  the  roof,  and  hence  that  it 
was  not  his  duty  to  knock  down  or  timber  up  the  rock. 
The  evidence  was  that  when  plaintiff  and  Lambie  were 
put  to  work  at  that  place,  they  jointly  began  to  drive 
the  heading  at  right  angles  to  the  slope,  that  after  driv- 
ing it  thus  four  or  five  feet  plaintiff  discovered  a  threat- 
ening condition  of  the  roof,  and  at  that  point  inserted 
a  timber  brace  undei'  it.  That  afterwards  they  con- 
tinued to  drive  this  heading  two  or  three  feet  bejond  this 
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timber,  thu^  uncovering  the  ^aulty  roof  for  that  dis- 
tance beyond  the  brace.  Then  phiintiff  was  directed  to 
cut  off  the  upper  comer  of  thi«  right  angle  entry  so  as 
to  make  room  for  a  tramway  to  curve  into  the  enti'y 
fi-om  the  main  «lope.  He  had  been  upon  this  part  of  the 
heading  probably  a  day  when  he  was  injured.  Mean- 
time Lambie  had  continued  driving  the  entry,  and  had 
cut  out  the  coal  from  under  the  rock  roof  to  a  distance 
of  eight  or  ten  feet  beyond  the  timber  brace  above  re- 
ferred to,  further  uncovering  the  rock  that  fell.  Neither 
he  nor  plaintiff  had  put  in  any  additional  timber,  and 
neithei^  of  them  had  tested  the  roof,  which  the  evidence 
shows  wa^  easy  to  be  done  by  striking  against  it  with  a 
pick  or  hamaneir.  Just  before  and  at  the  time  the  rock 
fell  Lambie  was  working  several  feet  beyond  it.  Just 
before  it  fell  plaintiff  was  working  several  feet  short  of 
it — between  it  and  the  slope.  Each  of  them  occasionally 
required  a  sledge  hammer  in  their  work.  One  such  ham- 
mer had  been  provided  by  the  company.  This  was  last 
used  by  I>ambie  and  was  in  that  part  of  the  entry  where 
he  was  working.  Plaintiff  having  occasion  for  the  ham- 
mer, it  was  a  part  of  his  work  in  the  heading  to  go  and 
get  it  He  was  engaged  in  this  particular  work,  going 
to  fetch  the  hammer,  when  the  rock  fell  upon  him  from 
the  roof.  These  facts  are  uncontrovei'ted.  It  is  entirely 
clear,  we  think,  thkt  they  furnish  no  sort  of  basis  for  the 
deduction  and  conclusion  of  the  plaintiff  as  a  witness 
that  it  was  not  his  duty  to  see  that  the  roof  was  in  proper 
condition.  He  was  working  immediately  under  the  rock 
at  the  moment  of  its  fall.  Just  before  its  fall  he  was 
working  several  feet  from  it.  So  was  Lambie.  Both  he 
and  Lambie  had,  each  in  part,  cut  the  coal  from  under 
this  rock.  There  is  just  as  much  room  to  say  that  it  was 
not  Lambie's  duty  to  pull  down  or  brace  this  rock,  as 
there  is  to  say  that  it  was  not  plaintiff's :  There  is  no 
room  to  say  that  it  w^as  not  the  duty  of  each  and  both . 
We  conclude,  therefore,  that  the  plaintiff's  injuries  were 
due  to  his  own  negligence  on  the  uncontroverted  proof 
in  the  case,  and  that  the  court  should  have  given  the  af- 
firmative charge  requested  by  the  defendant. 
Reversed  and  remanded. 
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Craig  V.  Etheredge. 

Action  of  Detinue. 

1.  Pleading  and  practice;  how  motions  considered  on  appeal. — The 
motion  docket  of  the  circuit  court  is  not  a  record  of  that 
court,  and  a  ruling  by  said  court  upon  a  motion  spread  upon 
the  motion  docket  can  not  be  reviewed  on  appeal,  unless  the 
motion  is  incorporated  in  the  bill  of  exceptions,  or  the  trans- 
cript shows  that  said  motion  was  enrolled  upon  the  records 
of  the  circuit  court  by  an  order  thereof. 

Appeal  from  the  Circuit  Court  of  Lawrenca 

Tried  before  the  Hon.  E.  B.  Almon. 

The  appellant,  J.  N.  Craig,  brought  an  action  of  deti- 
nue against  the  appellee,  B.  T.  Etheredge,  in  a  justice 
of  the  peace  court.  From  a  judgment  in  favor  of  the  de- 
fendant the  plaintiff  appealed  to  the  circuit  court.  In 
the  circuit  court  the  appeal  was  dismissed  on  motion 
made  by  the  defendant.  From  the  judgment  dismissing 
the  appeal  the  present  appeal  is  prosecuted. 

The  facts  of  the  case  necessary  to  an  undei'standing  of 
the  decirion  on  the  present  apjyeal  are  sufficiently  stated 
in  the  opinion. 

D.  C.  Almon  and  Kirk  &  Kather,  for  appellant. 
C.  M.  Sherrod  and  W.  T.  Lowe,  contra. 

TYSON,  J. — This  appeal  is  prosecuted  to  review  a 
judgment  of  the  cii'cuit  court  dismissing  on  motion  an 
appeal  to  that  court.,  fi'om  a  judgment  rendered  by  a 
justice  of  the  peace.  It  is  true  the  record  contains  a 
copy  of  a  motion  upon  which  the  court  is  supposed  to 
have  acted  when  it  rendered  the  judgment  complained 
of.  But  it  is  not  shown  by  the  transcript  that  this  mo- 
tion had  been  enrolled  upon  the  I'ecords  of  the  circuit 
court  by  an  order  thereof.    For  aught  appearing  it  was 
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amply  copied  into  the  transcript  from  the  motion  docket 
or  from  the  paper  on  file  upon  which  it  was  written. 
Until  an  enrollment  it  is  no  part  of  the  records  of  that 
court  and  in  order  to  make  it  a  part  of  the  record 
brought  to  this  court,  it  must  be  incorporated  in  a  bill 
of  exceptions.  This  not  having  been  done  we  are  pre- 
cluded from  considering  it.  Without  it  before  us,  we 
cannot  know  upon  what  grounds  the  judge  a)cted  in  ren- 
dering the  judgment  of  dismissal. — Ewing  v,  Wofford, 
122  Ala,  439,  and  authorities  cited. 
Affirmed. 


Southern  Express  Co.  v.  Couch. 

Action  for  Malicioiis  Prosecution. 

Action  for  malicious  prosecution;  admissibiHty  of  evidence. — In 
an  action  against  the  Southern  Express  Company  to  recover 
damages  for  malicious  prosecution,  where  the  principal  Issue 
in  the  case  was  as  to  whether  the  defendant  had  Instigated 
or  encouraged  the  prosecution  of  the  plaintiff  for  robbing  an 
express  car,  inquiries  and  statements  addressed  by  the  de- 
tective or  special  agent  of  the  defendant  to  a  witness,  after 
the  plaintiff  had  been  arrested  and  before  his  discharge,  con- 
cerning iplaintlff's  movements  and  expenditure  of  money  re- 
cently after  the  robbery,  are  competent  and  admissible  in  evi- 
dence as  indicating  that  the  defendant  employed  efforts  to  ob- 
tain evidence  for  use  in  said  prosecution. 

Same;  same. — In  such  a  case,  it  is  competent  for  the  plaintiff 
on  cross  examination  of  the  person  who  swore  out  the  war- 
rant for  his  arrest,  to  show  that  the  special  agent  or  de- 
tective in  the  employment  of  the  defendant  expressed  the 
opinion  to  such  person  that  he  had  sufficient  evidence  to  con- 
vict the  plaintiff  of  the  robbery  charged. 

Same;  same. — In  such  a  case,  it  is  competent  for  the  defendant 
to  show  that  the  person,  upon  whose  affidavit  the  warrant  of 
arrest  of  the  defendant  was  sued  out,  before  making  said  affi- 
davit and  suing  out  such  warrant,  submitted  fully  and  fairly 
all  the  facts  in  regard  to  plaintiff's  guilt  to  a  reputable  prac- 
ticing attorney,  and  was  by  him  advised  that  the  evidence 
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was  sufficient  to  justify  plaintiff's  conviction;  such  evidence 
having  a  tendency  to  show  that  the  prosecution  of  the  plain- 
tiff was  by  such  person  independent  of  aefendant's  influence. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  A.  A.  Coleman. 

This  was  an  action  brought  by  the  appellee,  Robert 
Eugene  Couch,  against  the  Southern  Express  Company. 
The  complaint  as  originally  filed  contained  two  counts. 
In  the  first  count  the  plainitiflf  sought  a  recovery 
of  $20,000  damages  for  malicious  prosecution.  In  the 
second  count  the  plaintiff  sued  to  recover  $20,000  for 
false  imprisonment. 

The  court  gave  the  general  attirmative  charge  in  favor 
of  the  defendant  on  the  second  count.  The  defendant 
pleaded  the  general  issue,  and  the  cause  was  tried  upon 
issue  joined  upon  this  plea. 

It  A\ia«  diown  by  the  evidence  that  on  May  14,  1898, 
an  express  car  attached  lo  the  train  of  the  Alabama 
Creat  Southern  Kailroad  Company  was  robbed  in  Sum- 
ter county,  Alabama ;  that  the  Southern  Express  (]!om- 
pany  offered  a  reward  'for  the  apprehension  and  connc- 
tion  of  the  pei*sons  who  i"obbed  said  car;  that  one  W.  H. 
Mothershed,  on  August  12,  1898,  made  out  an  affidavit 
before  the  pi\)bate  judge  of  Sumter  county  charging  the 
defendant  with  the  robbery,  and  upon  this  affidavit  a 
waiTant  for  the  arrest  of  the  plaintiff  as  one  of  the  rob- 
bers Tvas  issued  and  was  executed  in  Birmingham ;  that 
the  plaintiff,  aft^r  being  arrested  under  said  warrant 
and  detained  in  the  Jefferson  county  jail,  was  carried  to 
Sumter  county,  where  he  remained  in  jail  for  thirty  or 
forty  days;  that  he  vrQ&  subsequently  discharged  on 
habeas  corpus  proceedings,  and  has  never  been  required 
to  answer  an  indictment  for  train  robl)ery  and  has  nevei* 
been  arrested  since  upon  said  charge. 

The  plaintiff  testified  as  a  witness  in  his  own  behalf 
that  he  had  nothing  to  do  with  the  train  robbery  and 
knew  nothing  about  it,  and  there  \^^s  other  evidence 
tending  to  show  that  the  plaintiff  was  not  guilty  of  said 
robbery.  There  was- evidence  on  the  part  of  the  plain- 
tiff tending  to  show  that  his  arrest  and  prosecution  was 
instigated  and  encouraged  by  the  defendant  through  its 
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authorized  agents.  It  was  shown  that  P.  R.  Buinf;;  wae 
a  detective  or  special  agent  in  the  employ  of  the  defend- 
ant, and  his  duties  were  to  ferret  out  crimes  whi'ch  were 
committed  against  the  defendant  company.  Thei*e  was 
some  eviden-ce  on  the  part  of  the  plaintiff  tending  to 
show  that  the  said  Burns,  who  was  investigating  the 
train  robbery  in  question,  had  authority  and  power  to 
cause  the  arrest  of  persons  whom  he  suspected  of  of- 
fenses committed  against  the  Express  Company,  and 
against  whom  lie  believed  he  had  sufficient  evidence  to 
convict  them,  and  that  said  Bums  counselled  and  ad- 
vised the  arrest  of  the  plaintiff. 

The  defendant's  evidence  tended  to  show  that  tlie  de- 
fendant had  nothing  to  do  \i'ith  the  arrest  of  the  plaintiff ; 
that  the  prosecution  was  commenced  and  the  arrtst 
made  by  Mothei-shed  on  his  own  responsibility,  and  that 
the  defendant  expressly  refused  to  instigate  the  prosecu- 
tion or  to  cause  the  ai-rest  of  the  plaintiff.  There  was 
other  evidence  for  the  defendant  tending  to  show  that 
Burns  was  without  authority  to  cause  the  arrest  or 
prosecution  of  any  one  suspected  of  crime  against  the 
company. 

During  the  examination  of  one  J.  W.  Wilson,  a  wit- 
ness for  the  plaintiff,  he  was  asked  to  state  a  convei^sa- 
tion  had  between  him  and  P.  K.  Burns,  the  defend- 
ant's special  agent,  alwut  the  plaintiff  Couch.  This 
conversation  was  shown  to  be  after  the  arrest  of  the 
plaintiff.  The  defendant  objected  to  this  convei'sation, 
upon  the  ground  that  the  declarations  of  Bums  were 
not  aympetent  evidence  againsit  the  defendant.  The 
court  overruled  the  objection  and  the  defendant  duly 
excepted.  The  witness  stated  that  Bums  asked  him 
if  he  knew  the  plaintiff,  if  he  had  ever  seen  him  have 
any  money,  and  when,  and  if  he  had  ever  seen  him 
when  he  'was  spending  money  recklessly,  and  stated 
to  him  in  the  same  conversation  that  Couch  was  sus- 
pected of  the  train  robbery  and  had  been  arrested. 
The  defendant  moved  to  exclude  this  testimony  from 
the  jury,  and  duly  excepted  to  the  court's  oven^uling 
the  motion.  The  other  evidence  of  the  case  pei-taining 
to  the  other  rulings  of  the  court  upon  the  evidence, 
which  are  reviewed  by  the  court  upon  the  present  ap- 
peal, are  sufficiently  stated  in  the  opinion. 
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The  court  at  the  request  of  the  pliaintiflf  gave  to  the 
jury  several  written  charges.  The  defendant  separately 
excepted  to  the  giving  of  each  of  these  charges,  and 
also  separately  excepted  to  tiie  court's  refusal  to  give 
the  general  affirmative  charge  in  its  favor  requested 
by  it. 

There  were  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  f  1,750.  The  defendant  ap- 
peals, and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  w'hich  exceptions  were  reserved. 

Alex.  T.  London  and  John  London,  for  appellaut. 
The  defendant  should  have  been  allowed  to  prove  by 
Mothershed  that  before  suing  out  the  warrant  he  soli- 
cited a  practicing  attoi'ney,  and  after  making  a  full 
statement  to  him,  was  advised  that  the  evidence  was 
sufficient  to  justify  conviction. — Robertson  v.  Brad- 
ford^ 73  Ala.  116;  Chandler  v.  McPlierson,  11  Ala. 
916;  Himtsville  Belt  Line  v.  Corpeningy  97  Ala,  681. 

The  expression  of  opinion  by  the  special  agent  of  the 
defendant  that  Mothershed  had  sufficient  evidence  to 
con\ict  the  plaintiff  was  not  admissible  in  evidence. 
14  Amer.  &  Eng.  Encyc.  of  Law,  51. 

Bowman  &  Harsh^  contra. — The  court  did  not  err 
in  refusing  to  allow  the  defendant  to  prove  that  Moth- 
ershed solicited  a  i*eputable  attorney,  and  was  advised 
tliat  thei^  was  sufficient  evidence  to  justify  a  convic- 
tion before  he  swore  out  the  warrant. — Newell  on  Ma- 
licious Prosecution,  pp.  318,  319,  320,  321;  McLeod  v, 
McLeody  73  Ala.  42;  14  Amer.  &  Eng.  Encyc.  of  Law, 
(Isted.),  53. 

SHARPE,  J. — An  actionable  wrong  involves  liabil- 
ity to  one  by  whom  its  commission  has  been  incited  or 
encouraged,  as  well  as  to  its  immediate  perpetrators. 
Bishoj)  Non  Contract  Law,  §§  523,  524.  This  general 
principle  applicis  to  casws  of  maJicdous  prosecution. 
Parter  x>,  Martyn^  (Tex.),  32  S.  W.  Rep.  731;  19  Am. 
&  Eng.  Ency.  Law,  692. 

It  was  possible  for  the  defendant  Express  Company 
to  have  instigated  or  encouraged  the  prosecution  here 
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complained  of  without  ostensibly  appearing  therein,  and 
for  it  to  have  done  m  through  an  agent  lacking  authority 
to  actually  install  the  defendant  as  the  prosecutor.  Its 
special  agent  Bums,  though  disclaiming  authority  to 
order  an  arrest  and  prosecute  in  its  behalf,  testified  his 
duties  "required  him  whenever  a  theft  or  robbery  had 
been  committed,  to  investigate  the  matter,  and  if  pos- 
sible find  out  who  the  robbers  were  and  bring  them  to 
justice."  Inquiries  and  statements  addressed  by  him  to 
Wilson,  if  made,  as  some  evidence  tends  (to  show%  after 
the  plaintiff  had  been  arrested  and  before  his  discharge, 
concerning  plaintiff's  movements  and  expenditures  of 
money  recently  after  the  robbery,  w-ere  proper  to  be 
proven  as  indicating  that  defendant  employed  efforts  to 
obtain  evidence  for  use  in  the  pending  prosecution. 

The  question  asked  on  the  cross-examination  of  Moth- 
ershed  as  to  whether  Bums  expressed  the  opinion  that 
he,  Mothershed,  had  sufficient  evidence  to  convict  this 
plaintiff  of  the  robbery,  was  not  subject  to  the  objection. 
It  called  for  testimony  relevant  ui)on  the  issue  towards 
which  the  evidence  on  both  sides  wias  mainly  directed, 
viz.,  whether  the  Express  Company  through  its  agents 
induced  or  encouraged  Mothei-shed  to  prosecute. 

But  though  defendant's  conduct  may  have  been  cal- 
culated to  further  the  prosecution,  it  was  harmless  if 
it  did  not  conduce  to  that  end.  If  Mothershed  prose- 
cuted independently  of  defendant's  influence  and  solely 
of  his  own  volition  or  on  the  advice  of  others,  de- 
fendant is  not  liable  for  that  action  whatever  its  own 
efforts  or  motives  may  have  been.  As  tending  to  show 
he  did  so,  defendant  should  have  been  allowed  to  prove, 
according  to  its  offer,  that  he  submitted  fully  and  fairly 
all  the  facts  in  regard  to  plaintiff's  guilt  to  a  responsi- 
ble practicing  attorney,  and  was  by  him  advised  that 
the  evidence  was  sufficient  to  justify  conviction.  Di- 
rect authority  for  the  admission  of  such  evidence  is 
found  in  Chandler  v.  McPhers^n,  11  Ala.  916,  where, 
as  here,  the  plaintiff's  theory  was  that  the  defendant 
maliciously  caused  a  third  person  to  commence  a  pros- 
ecution. On  the  trial  of  that  case  the  evidence  was  ad- 
mitted lagainst  the  objection  to  effect  that  the  ostensi- 
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ble  prosecutor  Mrs.  Forinby  made  a  statement  of  facts 
pertaining  to  the  <!ase  to  an  attorney  and  thereupon 
\vsbs  by  him  advised  that  she  could  sustain  a  prosecu- 
tion. This  court  justified  the  admission  of  that  evi- 
dence, saying:  "We  think  the  testimony  of  the  l^al 
adviser  of  Mrs.  Fomiby  was  admissible,  not  for  the 
purpose  of  relieving  the  defendanfts  from  the  impu- 
tation of  malice,  for  there  is  no  e\''idence  to  show  that 
they  were  cognizant  of  this  ad\ice;  but  the  testimony 
might  have  hetm  considered  by  the  jury  upon  an  in- 
quiry whether  Mrs.  F.  was  influenced  by  the  counsel 
of  the  attorney  or  the  prompting  of  the  defendants. 
It  may  be  that  the  defendants  first  instigated  the  pros- 
ecution, yet  the  prosecutor  may  have  availed  herself  of 
the  locus  pcnitentvae,  -and  w^ould  not  have  become  an 
actor  but  for  the  professional  advice  she  receive<l.  If 
this  hypothesis  is  well  founded,  then  the  defendants 
cannot  with  any  propriety,  be  said  to  have  caused  or 
procured  the  prosecution  of  the  plaintiff  although  they 
may  have  urged  it;  and  no  I'ecovery  could  l)e  had  against 
them  even  if  proof  of  malice  and  want  of  probable 
cause  were  satisfactorily  established." 

We  adopt  the  opinion  (juoted,  and  hold  accordingly 
that  in  disallowing  the  evidence  of  legal  advice  received 
by  Mothei'shed  there  was  error  for  w^hich  the  judgment 
must  be  reversed. 

Quc«tlions  raised  as  to  the  sufficiency  of  the  evi- 
dence we  forbear  to  di»(*uss,  since  the  evidence  may  be 
diff'erent  on   another  trial. 

Reversed  and  remanded. 


Winston  Jones  &  Co.  v.  Peebles. 

Bill  in   Equitjf  to   compel  Specific  Perfonnance  of  a 

Contract, 

1.    Contract  hy  administrator;  when  invalia;  specific  performance. 
One  P.  died  intestate  leaving  his  estate  incumbered   with  a 
mortgage.    Immediately  after  their  appointment,  the  adminis- 
VoL.  133. 


Digitized  by 


Google 


^^^^'^  OF  ALABAMA.  2S1 

[Winston  Jones  &  Co.  v.  Peebles.] 

trators  of  the  estate  of  said  P.  entered  into  a  contract  with  the 
mortgagee  for  the  purpose  and  intention  of  paying  off  and 
discharging  the  said  mortgage  indebtedness.  The  contract 
so  entered  into,  after  specifying  the  indebtedness  of  the  es- 
tate to  the  mortgagee  in  a  large  amount  and  that  it  was  evi- 
denced by  promissory  notes  and  secured  by  a  mortgage  upon 
the  lands  of  the  estate,  and  further  reciting  that  the  mort- 
gagee had  agreed  to  extend  the  payment,  stipulated  on  the 
part  of  the  mortgagors,  that  they  would,  for  a  period  of  seven 
years,  up  to  the  time  of  the  extension  agreed  to  by  the  mort- 
gagee, turn  over  to  and  pay  unto  the  mortgagee  all  the  rents, 
incomes  and  profits  from  the  intestate's  estate,  which  were 
to  be  used  to  pay  and  satisfy  first  the  advances  agreed  to  be 
made  by  the  mortgagee  from  year  to  year  during  the  period 
stipulated,  and  then  to  be  used  towards  the  payment  and  satis- 
faction of  the  mortgage  debt  due  by  the  intestate  to  the  mort- 
gagee. Held:  That  the  administrators  were  without  authority 
to  enter  into  such  a  contract;  that  said  contract  was  not 
binding  upon  the  estate  of  the  intestate,  was  invalid  and 
could  not  be  specifically  enforced  against  the  administrators 
in  their  representative  capacity. 

Ai'PEAL  from  the  Chancery  Court  of  Pickens. 

Heard  before  the  Hon.  Thos.  H.  Smith. 

The  bill  in  this  iiase  wa«  filed  by  the  api)ellants,  Win- 
ston Jones  &  Co.,  a  flnn  composed  of  W.  Jones  and 
W.  H.  Jones,  against  the  appellees,  Mary  E.  Peebles 
and  Dr.  J.  Moody,  as  admflnietratrix  and  administra- 
tor of  the  estate  of  E.  D.  Peebles,  deceased,  and  against 
Mrs.  M.  E.  Peebles  and  Dr.  J.  Moody  in  their  individual 
capacities.  The  puiTKJse  of  the  bill  and  the  facts  of 
the  case  are  sufficiently  stated  in  the  opinion. 

The  prayer*  of  the  bill  was  as  follows:  "The  prem- 
ises (x>nsidered,  the  complainants  do  now  ask  and  pray 
that  a  preliminary  injunction  and  restraining  order  be 
now  issued  to  defendants  and  each  of  them  and  all 
and  every  one  acting  or  pretending  to  act  as  agent  or 
otherwise  restraining  them  from  withholding  said 
cotton  from  complainants ;  and  enjoining  and  re- 
straining them  and  eaeh  of  them  and  each  and 
every  person  aicting  or  pretending  to  act  for  them 
as  agent  or  otherwise,  from  selling  or  disposing 
of  said  cotton  other\^ise  than  in  accordance  with 
ffehe  terms  and  provisions  of   said  contract  with  com- 
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plainants,  and  enjoining  them  from  committing  or  < 
any  other  act  in  violation  of  their  said  contract  with- 
out the  consent  of  complainants,  and  commanding  de- 
fendants and  each  of  them  to  specifically  perform  their 
said  contract  and  to  ship  said  cotton  to  complainants 
in  accordance  with  their  said  contract;  and  that  on 
final  hearing  a  decree  be  entered  making  said  prelimi- 
nsLiry  injunction  final  and  perpetual.  And  they  also 
ask  for  all  such*  further  orders,  processes  or  decrees  as 
the  nature  of  the  case  may  at  any  time  require  in  its 
further  progress." 

The  contract  which  was  sought  to  be  specifically  en- 
forced was  in  w^rds  and  figures  as  follows:  "State  of 
Alabama,  County  of  Pickens.  Agreement  entered  into 
by  Winston  Jones  &  Co.  and  Dr.  J.  Moody,  Admr.,  and 
Mrs.  Mary  E.  Peebles  as  administrix  of  Emory  B. 
Peebles,  deceased,  this  13th  day  of  January,  1896,  wi^ 
nesseth,  that  whereas  the  estaite  of  the  said  E.  B.  Peebles 
is  indebted  to  Winston  Jones  &  Co.  in  the  sum  of 
twenty-seven  thousand  one  hundred  and  twenty-five 
29-100  dollars  as  evidenced  by  his  several  promissorj 
notes  and  secured  by  mortgage  on  the  10th  day  of  July, 
1895,  and  of  record  in  the  probate  office  of  said  countj 
with  conditions  therein  set  forth ;  and  whereas  Winstoi 
Jones  &  Co.  are  willing  to  aid  the  said  administi-aton 
in  consummating  the  terms  and  provisions  of  saic 
mortgage,  and  in  the  event  the  estate  is  not  able  U 
meet  the  payments  as  they  become  due,  the  said  Win 
ston  Jones  &  Co.  agree  to  extend  the  unpaid  amounts 
under  said  mortgage  and  any  balance  so  unpaid  to  b 
carried  over  for  the  next  year,  and  so  on  as  to  such  ex 
tensions  from  year  to  year  until  January  1st,  1903 
Winston  Jones  &  Co.  agree  further  to  advance  to  th( 
administrators  of  said  estate  of  Peebles  a  reasonable 
amount  of  cash  and  supplies,  say  three  thousand  del 
lars  per  year,  during  this  time  to  enable  them  to  earn 
on  the  business,  the  said  Winston  Jones  &  Co.  to  hare 
a  mortgage  on  all  the  crops  of  cotton,  cotton  seed  and 
corn  raised  by  said  administTators  on  all  the  lands 
owned  by  the  estate,  and  also  on  the  lands  owned  bj 
Mra.  Mamie  E.  Peebles  deeded  to  her  by  E.  B.  Peebles 
during  said  seven  years,  all  the  cotton  to  be  shipped  tc 
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said  Winston  Jones  &  Co.,  Mobile,  for  sale  by  them 
in  the  usual  way,  pix)ceeds  to  be  applied  to  the  payment, 
fcrst  of  the  new  advance  to  make  the  crops,  and  any 
surplus  to  be  applied  to  the  old  mortgage  aforesaid. 
Now,  in  considei"ation  of  the  foregoing,  and  it  bdng  to 
the  interest  of  said  estate,  as  well  as  Mrs.  Mamie  E. 
Peebles,  the  said  Mrs.  Mamie  E.  Peebles  agrees  to  turn 
over  to  the  administrators  of  said  estate  of  E.  B.  Peebles 
the  use  and  control  of  all  the  property,  real  and  per- 
sonal, deeded  to  her  by  E.  B.  Peebles  on  the  6fth  day  of 
December,  1895,  and  of  record  in  the  probate  office  of 
said  county,  free  of  rents  until  the  first  of  January, 
1903,  and  all  said  rents,  incomes  and  profits  to  be 
used  by  said  administrators  to  pay  and  satisfy  the  said 
mortgage  debt  of  E.  B.  Peebles  to  Winston  Jones  & 
Co.,  all  taxes  on  the  property  owned  by  Mrs.  Peebles  that 
was  deeded  to  her  by  E.  B.  Peebles  to  be  paid  out 
of  the  income  of  all  the  estate  property  until  the  said 
debt  to  Winston  Jones  &  Co.  is  fully  paid.  In  the 
event  Dr.  Moody  should  resign,  or  in  any  mannei*  cease 
to  manage  the  said  business,  then  it  is  agreed  that  Mrs. 
Peebles  and  Winston  Jones  &  Co.  shall  select  a  suita- 
ble person  to  conduct  the  business  in  his  stead  to  a 
final  consummation  as  aforesaid,  or  the  representatives 
of  Mrs.  Peebles  and  of  Winston  Jones  &  Co.  may  so 
act  in  such  selection.  Witness  our  hands  this  the  day 
and  year  first  above  WT^tten.  Executed  in  duplicate. 
[Signed]  Winston  Jones  &  Co.,  J.  Moody,  Mamie  E. 
Peebles." 

On  the  final  submission  of  the  cause  on  the  plead- 
ings and  proof,  there  was  a  decree  rendered,  the  sub- 
stance of  which  is  sufficiently  stated  in  the  opinion. 
From  this  deci'ee  the  complainants  appeal,  and  assign 
the  i-endition  thereof  as  ei'ror. 

There  were  also  ci^oss  assignments  of  error  made  by 
the  appellees,  but  the  record  does  not  show  that  any 
ci'oss-appeal  was  taken,  nor  is  there  shown  any  agree- 
ment between  the  parties  for  the  appellees  to  make  cross 
assignments  of  error,  nor  is  there  any  joinder  by  the 
appellants  in  the  cross  assignments  of  error. 

A.  BoGLE  and  Pettus  &  Pettus,  for  appellants, — ^The 
jurisdiction  of  a  court  of  equity  to  grant  the  relief 
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of  spei-ific  performance  of  contracts  is  old  and  well 
settled.  It  is  founded  on  the  just  principle  that  men 
should  Ik*  recjuired  to  act  in  good  faith  to^-ards  each 
other  in  their  business  transactions;  and  that  they 
should  not  be  pemiitted  to  violate  contracts  solemnly 
enitered  into,  when  it  would  be  to  the  detriment  of  the 
other  contracting  parties  for  them  to  do  so.  When  a 
pro[)er  case  is  presented  for  its  exercise  the  party  in- 
juriously affected  by  a  breach  of  the  contract,  is  en- 
titled to  the  relief  as  a  matter  of  right ;  as  much  so  as 
they  would  be  entitled  to  a  judgment  in  an  action  at 
law  for  damages  for  the  breach. — Bogan  v,  Daugh- 
(Irill  51  Ala.  314;  Chambers  r.  Ala.  Iron  Co.,  67  Ala. 
358;  3  Pom.  Eq.  Juris.,  §  1404;  1  Story  s  Eq.  Juris., 
§§  715,  717,  718,  742. 

It  T\ill  be  granted  in  every  case  where  an  action 
at  law  for  damages  would  not  afford  complete  relief, 
{Kirk^ey  v.  Fisk\  27  Ala.  386,)  or  where  compensation 
in  damages  for  the  breach  would  not  funiish  a  com- 
plete and  satisfiactori'  remedy,  (Johnsofi  v.  Brooks, 
93  X.  Y.  338 ) ,  or  where  the  remedy  at  law  is  for  any  reas- 
on doubtful  uncertain  or  inadequate,  {Casey  v. 
Holmes,  10  Ala.  785),  or  where  an  action  at  law  in 
damages  for  a  brea<*h  would  not  jmt  the  parties  in  a 
situation  as  beneficial  to  them  as  if  the  agreement  had 
been  specifically  performed,  (1  Story's  Eq.  Juris.,  §  716, 
note  2,  page  703;  3  Pom.  Eq.  Juris.,  page  441,  note  2), 
or  where  tlie  nature  of  the  case  is  such  that  a  perform- 
ance in  sjKH'ie  alone  will  answer  th(»  ends  of  justice. 
(Cathrart  v.  Robinson,  5  Peters  264),  or  where  there  are 
spe(*ial  circumstances  tliat  operatinl  as  an  inducement 
to  the  making  of  the  contract  which  a  court  of  law  could 
not  consider  in  an  action  in  damages  for  a  breach. 
Kirkset/  v.  Fike,  27  Ala.  386;  Johnson  v.  Brooks,  93  N. 
Y.  338-  3  Pom.  Eq.  Juris.,  444. 

This  was  a  contract  which  Jones  &  Oo.  would  have 
had  a  right  to  enforce  against  Peebles.  It  was  fair 
and  just  and  conferred  advantages  and  benefits  upon 
Jones  &  Co.  for  which  they  could  have  no  adequate 
i-emedy  by  an  action  in  damages  at  law  for  a  breach, 
and  for  which  they  would  have  been  entitled  to  a  de- 
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cree  for  specific  performance  against  E.  B.  Peebles  in 
case  he  failed  to  comply  with  its  terms.  It  was,  there- 
fore, binding  upon  his  administrators. — Hayes  v.  Hall, 
4  Port,  385;  Brewer  c.  Breiver  dc  Logan,  19  Ala.  489; 
Chambers  v,  Ala,  Iran  Co,,  67  Ala.  358;  Strange  v. 
Watson,  11  Ala.  324;  Jenkins  r.  Harrison,  66  Ala.  345; 
Meyer  v.  Mitchell,  75  Ala.  475. 

The  administrators  did  nothing  under  the  contract, 
and  would  not  be  doing  anything  in  i)erforming  it 
which  they  were  not  authorized  under  the  laws  of  Ala- 
bama. The  only  thing  the  administrators  did  under  the 
contrait,  that  in  any  way  affected  the  rights  of  the  es- 
tate of  E.  B.  Peebles,  was  to  rent  out  the  lands  and 
mules  belonging  to  the  estate.  The  testinwrny  is  clear 
and  p(«!iitive  that  the  lands  and  mules  wei*e  all  rented 
out  to  tenants.  This  the  administrators  had  a  perfect 
right  to  do  under  the  statutes  of  Alabama,  without  any 
order  of  court.— Code  of  1886,  §  2102.  The  power  to 
rent  involves  the  duty  to  do  so,  whenever  it  becomes  ap- 
parent to  the  administratoi*s  that  it  vnW  be  necessary 
in  order  to  pav  the  debts  of  the  estate. — Clark  v.  Knox, 
70  Ala.  622. 

Where  administratoi^s  come  into  possession  of  an  es- 
tate encumbered  with  a  mortgage,  it  is  their  duty  to 
rent  the  lands  and  apply  the  procee^ls  to  the  payment  of 
the  mortgage,  and  it  is  not  necessary  to  obtain  an  order 
of  court  to  do  so. — Mayer  d  Co,  v,  Taylor  (t  Co.,  69  Ala. 
405;  Patapsco  Guano  Co,  i\  Ballard^  i07  Ala.  716. 

AVii.LETT  &  WiiiLETT,  conira. — The  contract  of  Janu- 
ary 13,  1896,  entered  into  by  and  l)etween  the  adminis- 
tratoi*s  of  E.  B.  Peeblt^  and  Winston  J<mes  &  Co.,  is 
an  illegal  contra<*t,  as  the  administratoi's  had  no  au- 
thority to  execute  the  same.  They  should  have  gott>en 
an  order  of  the-court  for  its  execution,  and  having  failed 
to  do  this,  it  is  unwarranted  in  law  and,  therefore,  il- 
legal and  <*ourts  of  equity  will  not  enforce  specifically 
an  illegal  contract. — Watennan  on  Specific  Perform- 
ances; 2  Brickeirs  Dig.,  692. 

Where  an  administrator  transfen-ed  a  certain  por- 
tif)n  (rf  the  undindetl  assets  of  an  estate  in  conipromise 
of  a  wnding  suit  the  court  refused  specific  performance, 
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as  the  law  prohibited  private  sales  by  executors  and  ad- 
ministrators, and  held  (the  contra-et  was  violative  of 
law  and  inciipable  of  being  enforced. — Bogan  v,  Camp- 
bell, 30  Ala.  276. 

The  doctrine  applying  in  such  cases  is  in  pari  delicto 
potior  est  conditio  possidentis, — Bogan  v,  Campbell, 
supra;  Brantley  v.  West,  27  Ala.  542 

A  void  contract  will  not  be  specifically  enforced. 
Deal  t\  Hair^  18  Ala.  748;  Evans  v,  Kittrell,  33  Ala. 
447 ;  Smith  v.  Johnmn,  37  Ala.  633. 

Specific  i)erfonnance  is  not  a  matter  of  right,  and 
courts  of  equity  are  investeii  ^\\t\i  a  sound  discretion  to 
grant  or  withhold  relief  as  may  seem  just  and  equitable. 
If  unconscionable  and  unjust  they  will  deny  relief. 
Iricin  V.  Bailey^  72  Ala.  467;  Jfoon  v,  Crowdcr,  72  Ala. 
79;  Derrick  v,  Monette,  73  Ala.  75. 

The  jurisdiction  is  carefully  and  cautiously  exercised, 
and  specific  performance  will  not  be  decreed  unless  it 
is  strictly  equitable  in  enforcing  the  contract  the  par- 
ties made. — Bogan  r,  Daughdrill^  51  Ala.  312;  EUet  v, 
Wade,  47  Ala.  456;  Hurst  v.  Thompson,  73  Ala.  158. 

If  the  contract:  is  foundeil  on  fraud,  inipositi<m,  mis- 
take or  grave  misapprehension  it  will  not  be  enforced; 
nor  when  from  a  change  of  circumst-ance^  or  otherwise 
it  would  be  unconscientious. — EUet  v.  Wade,  47  Ala. 
456;  Daniel  v.  Collins,  57  Ala,  625. 

DOWDELL,  J.— The  apix^lants  filed  their  bill  in  the 
chancei'y  court  of  Pickens  county  for  the  purpose  of  en- 
forcing the  specific  p^^rfonuance  of  a  contract  made  and 
entered  into  by  them  under  the  firm  name  of  Winston 
Jones  &  Co.,  on  the  13th  day  of  January,  1896,  ysrith  the 
appellees,  Mamie  E.  Peebles  and  Dr.  J.  Moody  as  the 
administratoi-s  of  the  estate  of  E.  B.  Peebles,  deceased. 
In  addition  to  the  special  prayer,  the  bill  contained  tlie 
general  prayer  for  relief.  Ui>on  the  final  hearing  on 
the  pleadings  and  proof,  the  chancellor  denied  the  re- 
lief sought  against  the  respqndents  by  the  bill  in  their 
i*epresentiitive  character,  holding  that  they  as  admin- 
istrators were  without  authority  and  poT\'erless  to  bind 
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the  assets  of  the  estate  of  their  intestate  by  entering  into 
said  contract,  but  under  the  general  prayer,  granted 
only  jmi'tral  relief  against  the  respondent,  M.  E.  Peebles. 
From  this  deci'ee  the  present  apx)eal  is  prosecuted. 
T^'hile  error  is  also  complained  of  in  the  decree  in  the 
di  recti rms  for  the  <*tating  of  the  account  between  the 
complainants  and  respondents  under  the  order  of  ref- 
erence for  that  puri)ose,  the  main  question  involved  in 
the  controversy  on  this  appeal  is  that  of  the  authority 
and  power  of  the  administrators,  as  such,  to  enter  into 
the  contract  sought  to  be  si>ecifically  enforced,  and  its 
<*ons<?quent  validity. 

Pertinent  to  this  quastion,  the  bill  and  the  facts  in 
the  case  show  that  E.  B.  Peebles,  resix>ndents'  intestate, 
wsiH  the  owner  of  a  large  quantity  of  land  in  Pickens 
<x)unty,  and  during  his  life,  for  many  years,  and  up  to 
the  time  of  his  death,  farmed  extensively,  and  also  mer- 
chandised, during  which  time  he  had  business  transac- 
tions vnth  the  complainants,  Winston  Jones  &  Co.,  who 
did  a  commission  business  in  the  city  of  Mobile,  and 
who  were  the  said  E.  B.  Peebles'  commission  merchants. 
In  March,  1895,  the  said  E.  B.  Peebles  and  Winston 
Jones  &  Co.  had  a  settement  of  accounts  between  said 
Peebles  and  Jones  &  Co.,  in  which  it  was  a^cei'tained 
that  the  said  Peebles  was  largely  indebted  to  the  said 
Jones  &  Co.  A  written  agreement  was  then  entered  into 
between  them,  in  which  it  was  agreed  that  the  said 
Peebles  would  upon  certain  conditions  stated  in  said 
agreement  execute  a  mortgage  on  a  large  amount  of  land 
and  personal  property,  which  he  then  owned,  to  said 
Winston  Jones  &  Co.  to  secure  his  indebtedness  to  them. 
Pursuant  to  said  agreement,  all  the  terms  and  condi- 
tions of  AVhich  having  been  complied  with  by  the  said 
Winston  Jones  &  Co.,  the  said  E.  B.  Peebles  did  on 
the  10th  day  of  July,  1895,  make  and  execute  a  mort- 
gage to  the  said  Winston  Jones  &  Co.,  a  copy  of  which 
is  made  an  exhibit  to  the  complainants'  Mil.  In  Decem- 
ber, 1895,  the  said  E.  B.  Peebles  died,  leaving  his  estate 
encumbered  with  said  mortgage.  In  January,  1896,  the 
respondents  Dr.  J.  Moody  and  Mamie  E.  Peebles  took  let- 
ters of  administration  on  the  estate  of  the  said  E.  B. 
Peebles,  deceased,  and  immediately   qualified   and   en- 
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teied  upon  the  discharge  of  their  duties  as  such  admin- 
istrators, and  on  the  13th  day  of  January  made  with 
Winston  Jones  &  €o.  the  contract  in  question.  The 
facts  show  that  it  wias  the  purpose  and  intention  of  the 
parties,  in  enterinji^  into  said  contract,  to  pay  oflF  and 
iliHU-harfje  s-aid  mortgage  indehtedness  from  E.  B. 
Peeblew  to  Winston  Jones  &  Co,,  with  the  rents,  in- 
come and  i>Tofits  from  the  mortgaged  property,  and 
thereby  save  to  the  estate  of  the  said  E.  B.  Peebles,  de- 
ceased, and  to  his  heirs,  the  land  and  other  property 
covere<l  by  the  mortgage  (and  to  that  end  and  for  that 
purpose,  the  said  Mamie  E.  Peebles  pledging  the  rents 
and.  income  from  her  individual  estate).  The  facts 
show  that  the  contract  w^as  just  and  fair  and  reasonable 
in  its  tenns.  In  accordance  with  its  provisions,  the 
cotton  grown  and  raised  on  the  lands  for  the  year  1896, 
w^as  shipped  to  Winston  Jones  &  Co.  at  Mobile,  and 
by  them  sold  and  the  proceeds  applied  under  the  tenns 
of  the  contract,  and  the  c-ontract  otherwise,  in  all  of 
its  terms,  was  oarried  out  by  all  of  the  parties  for  the 
year  1896.  The  facts  further  show  that  Winston  Jones 
&  Co.  (Continued  for  the  next  year,  1897,  to  carry  out 
said  contract  in  good  faith,  and  have  all  along  per- 
formed their  part,  until  they  were  prevented  from  fur- 
ther i)erformam*e  by  the  i'esi>ondents ;  that  the  respond- 
ents rei^eivtnl  all  of  the  benefits  under  the  provisions 
of  said  c(mtra<t  in  growing  and  raising  the  crop  of  1897 
in  the  way  of  advances  in  uwmey  and  supplies  to  the 
respondents  and  their  tenants  on  said  lands,  made  by 
said  Jones  &  Co.  in  accordance  with  the  terms  of  the 
c*ontract,  but  that  the  said  Mamie  E.  Peebles,  respond- 
ent, after  said  crop  of  1897  had  been  so  grow^n  and  gath- 
ered, refused  to  ship  said  crop  to  said  Jones  &  Co.  ac- 
(^owling  to  the  ccmtract,  and  wholly  refuses  to  further 
carry  out  and  perform  said  contract.  The  facts  fur- 
ther show  that  under  the  agreement  of  settlement  of 
March,  1895,  l)etween  the  said  E.  B.  Peebles  and  Win- 
ston Jones  &  Co.  and  under  the  mortgage  of  July  10. 
1895,  executed  pui-suant  to  said  agreement,  as  well  as 
under  the  contract  of  January  13,  1896,  entered  into  be- 
tween the  complainants  and  respondents  for  the  pur- 
pose of  pacing  off  and  disc*harging  said  mortgage  in- 
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debteduess  and  thei^by  preserving  the  lands  under  said 
mortgage  to  the  estate  of  their  intestate,  certain  bene- 
fits were  to  accrue,  and  would  accrue  to.  Winston  Jones 
&  Co.  in  the  performance  of  said  contract,  which  ope- 
rated as  an  inducement  for  entering  into  the  same,  and 
for  such  as  no  adequate  and  just  compensation  could 
be  had  in  an  action  at  law,  in  the  assessment  of  dam- 
ages, on  a  breach  of  the  contract. 

With  this  preliminary  statement  of  the  facts  as  shown 
in  the  record  we  proceed  to  the  discussion  of  the  prop- 
ositions of  law  applicable  thereto  and  which  we  think 
control  in  the  case. 

The  doctrine  of  equity  jurisdiction  to  compel  the 
specific  performance  of  contracts  is  well  settled.  It 
rests  upon  the  just  principle  that  men  should  be  required 
to  act  in  good  faith  towards  each  other  in  their  business 
transactions;  and  that  they  should  not  be  permitted 
to  violate  solemn  contracts  entered  into,  w^hen  it  would 
be  to  the  detriment  of  the  other  contracting  parties 
for  them  to  do  so.  When  a  proi)er  case  is  presented  for 
its  exercise  the  i>arty  injuriously  affected  by  a  breach 
of  the  contract,  is  entitled  to  the  relief  as  a  matter  of 
right;  bb  much  so  as  they  would  be  entitled  to  a  judg- 
ment for  damages  in  an  action  at  law  for  the  breach. 
Ch<i%nhers  i\  Ala.  Iron  Co.^  67  Ala.  358;  Bogan  v.  Daugh- 
drills  51  Ala.  314;  1  Storv  Eq.  Jur.,  §§  715-717-717a, 
742 ;  3  Pom.  Eq.  Jur.,  §  1404.  What  w  ill  c^onstitute  a 
proper  case  for  the  exercise  of  equity  jurisdiction  for 
enforcing  the  specific  performance  of  a  contract,  in  gen- 
eral, isdetemiinable  ujwn  the  inadequacy  of  any  remedj^ 
in  a  court  of  law  to  fully  meet  the  ends  of  justice. 
In  the  following  cases  it  seems  to  be  clear  upon  author- 
ity, that  the  jurisdiction  will  obtain  and  relief  be 
granted,  viz. :  Where  the  remedy  at  law  is  for  any 
reason  doubtful,  uncertain,  or  inadequate. — Casey  v. 
Holmes  et  ah,  10  Ala.  785.  Or,  where  an  action  at  law 
in  damages  for  a  breach  would  not  put  the  parties  in 
a  situation  as  beneficial  to  them  as  if  the  agreement 
had  been  specifically  performed. — 1  Story  Eq.  Jur.,  §§ 
716  et  seq,;  3  Pom.  Eq.  Jur.,  p.  441,  note  2.  Or,  where 
the  nature  of  the  case  is  such  that  a  performance  alone 
will  ans\i'er  the  fnds  of  justice. — Caihcart  v.  Robinson, 
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5  Peters,  264.  Or,  where  there  are  special  cii'cumstances 
that  operated  as  an  inducement  to  the  making  of  the 
cMjntrac't  which. a  court  of  law  could  not  consider  in  ai 
action  in  damages  for  a  breach ;  and  in  every  case  when 
an  action  at  law^  for  damages  would  not  afford  com 
plete  relief. — Kirksey  v.  Fike,  27  Ala,  386 ;  Johnsm  t 
Brooks,  93  N.  Y.  338;  3  Pom.  Eq.  Jur.,  p.  444. 

The  facts  and  circumstances  in  the  present  case  a 
showTi  by  the  recoi\i,  bring  the  case  fairly  within  th 
principles  a.bove  stated.  They  show  that  the  complaii 
ants  were  commission  merchants  and  cotton  factors  i 
the  citj^  of  Mobile;  that  their  business  and  profits  i 
this  particular  consisted  in  advancing  money  and  su] 
plies  to  merchants  and  farmers,  to  enable  them  to  gro 
crops  and  buy  cotton,  in  order  that  they,  Jones  &  Ca 
might  secure  the  handling  and  sale  thei^eof;  and  fc 
which  advances  and  siupplies  and  sales  of  cotton  the 
received  a  commission  from  the  parties  dealing  wit 
them.  The  facts  also  show  that  Jones  &  Co.  wei 
largely  interested  as  owners  in  the  steamboat  compani< 
on  the  Bigbee  river,  by  which  this  particular  cottc 
was  shipped  to  Mobile,  Ala.,  and  on  account  of  whk 
they  received  a  profit  from  freight  charged  for  shippiu 
said  cotton.  They  were  also  interested  in  the  coe 
press  and  warehouses  in  Mobile,  by  which  the  cottc 
would  be  handled,  and  in  the  insurance  companies  I 
which  the  cotton  would  be  insured,  sharing  in  the  profi 
arising  from  these  sources.  All  of  these  profits  beii 
of  such  character  that  they  could  not  be  considered 
the  measure  of  damages  for  a  breach  of  the  contract 
an  action  at  law,  yet  were  advantages  accruing  to  Jon 

6  Co.  from  the  contract  which  induced  them  to  ent 
into  it.  Apart  from  the  consideration  of  the  questi 
of  the  power  of  the  respondents  in  their  represenjtatJ 
character  to  make  the  contract,  the  contract  in  its  ter 
and  under  the  peculiar  circumstances  of  the  case, 
such  as  clearly  calls  for  the  exercise  of  the  jurisdicti 
and  power  of  a  court  of  equity  for  its  specific  perfoi 
ance. 

Did  the  administrators  exceed  their  powers  and  dut 
as  such,  under  the  law%  in  entering  into  the  contra 
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Recurring  to  the  mortgage  of  E.  B.  Peebles,  deceased, 
to  Winston  Jones  &  Co.  of  July  10,  1895,  and  for  the 
purpose  of  paying  off  and  discharging  which,  the  con- 
tract of  January  13,  1896,  was  entered  into  by  the  re- 
spondents, it  will  be  seen  that  said  mortgage  con^tained 
a  contract  out  of  which  other  and  future  advantages 
were  to  accrue  to  both  Jones  &  Co.  and  E.  B.  Peebles. 
After  describing  the  proi)erty  covered  by  the  mortgage, 
and  providing  (the  manner  of  sale  in  case  of  default, 
the  instrument  continues  as  follows:  "and  further,  on 
consideraitions  as  aforesaid,  I  do  hereby  sell  and  mort- 
gage to  Winston  Jones  &  Co.  all  the  crops  of  cotton, 
com,  fodder,  peas,  potatoes,  hay,  etc.,  which  I  may  grow , 
or  have  grown  on  said  lands  or  any  other  lands  in  said 
counfty  and  State  which  I  may  cultivate  or  cause  to  be 
cultivated,  and  I  obligate  myself  to  deliver  them  at  con- 
venient warehouses  on  the  iiver  to  be  shipped  to  them 
in  Mobile,  and  there  by  tliem  sold  in  the  usual  man- 
ner on  account  of  the  above  indebtednese,  from  year  to 
year,  all  such  crops  of  cotton  as  I  may  grow  or  cause 
to  be  grown ;  other  crops  to  be  disposed  of  so  as  to 
promote  the  best  interests  of  the  parties  to  this  instru- 
ment as  may  be  from  time  to  time  agreed  upon,  or  sold 
as  the  other  property  is  provided  to  be  sold."  Under 
the  facts  and  circumstances  Winston  Jones  &  Co.  would 
have  been  entitled  to  a  specific  performance  of  this  con- 
tract against  E.  B.  Peebles,  on  a  bill  filed  for  that 
purpose.  This  contract  was,  therefore,  binding  on  his 
representatives. — Hays  et  al.  v.  Hall  et  aL^  4  Port.  385 ; 
Brewer  v.  Bretoer  &  Logan,  19  Ala.  489;  Chambers  et 
al,  V,  Ala.  Iron  Co.,  67  Ala.  358;  Strange  v.  Watson^ 
11  Ala.  324;  Jenkins  v.  Harrison,  66  Ala.  345;  Meyer 
V.  Mitchell,  75  Ala.  475,  480.  By  the  contract  of  Jan- 
uary 13,  1896,  the  administraitors  evidently  intended 
t  i  carry  out  the  contract  contained  in  the  mortgage  of 
their  intestate  to  Jones  &  Co.  of  July  10,  1895,  and  this 
was  not  beyond  their  power  and  duty,  when  in  order  to 
iits  performance  they  had  only  to  rent  out  the  lands  of 
the  estata  They  had  the  authority  under  the  statute 
to  rent  the  decedent's  lands,  and  this  without  an  order 
of  the  court,  and  when  the  interests  of  the  estate  re- 
quired it,  to  rent  privately;  the  statute  imposing  the 
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duty  upon  them  A^^hen  lands  are  i*ented  privately,  to  re- 
pant  such  renting  tx)  the  probate  court. — Code,  1896,  § 
154.  In  Clark  r.  Knox,  70  Ala.  622,  it  was  said  by  this 
court,  speaking  through  Brickell,  C.  J. :  *'The  statute 
(Code  of  1876,  §  2446),"  same  as  section  154  of  the 
present  Code,  *vlothes  an  execut4>r  or  administrator, 
with  the  same  power  to  renjt,  publicly  or  privately,  the 
lands  of  the  testator  or  intestate.  The  power  involves 
tilie  duty,  and  if  thei-e  is  neglect  to  exercise  it,  he  is  an- 
swerable for  the  loss  resulting,  as  he  is  for  loss  from 
neglect  of  any  other  diity  with  which  he  is  charged." 

The  bill  prays  a  specific  performance  of  the  contract 
as  to  the  two  hundred  and  seventy-eight  bales  of  cotton 
now  stored  in  the  warehouse  of  the  respondent  Mamie 
E.  Peebles.  It  is  exhibited  against  the  resixjndents  in 
their  individual  as  well  as  their  representative  cap^acity. 
The  facts  show  that  this  cotton  w^as  grown  and  raised 
by  tenants  during  the  year  1897,  on  the  lands  of  the 
e^itate  and  lands  of  the  respondent  Mamie  E.  Peebles, 
and  was  received  by  the  resfi)ondents  from  such  tenants 
and  stored  in  said  wai*ehousc-.  Of  the  two  hundred  and 
seventy-eight  bales,  about  one  hundred  and  twenty-five 
bales  were  raised  on  the  lands  of  Mrs.  Peebles,  and  the 
remainder,  about  one  hundred  and  flfty-three,  on  the 
lands  of  the  estate.  Of  the  one  hundred  and  fifty-three 
bales  gro^^Ti  on  the  estate  lands,  about  forty-five  bales 
were  due  for  rent,  and  the  remainder,  about  one  hun- 
dred and  eight,  were  due  for  supplies  and  advances 
made  to  the  tenants  to  enable  them  to  make  the  crop 
on  the  rented  lands  of  the  estate.  Thei*e  can  be  no 
doubt  of  the  validity  of  the  contract  as  against  Mrs. 
Peebles  in  her  individual  capacity,  and  of  the  right 
of  the  complainants  to  a  specific-  x>^rformance  against 
her  as  to  the  cott^)n  grown  on  her  individual  lands, 
and  this,  the  chancellor  decreed,  but  denied  relief  sought 
as  to  the  remainder  of  the  cotton,  holding  that  this  cot- 
ton constituted  assets  of  the  estate  and  that  the  con- 
tract was  incapable  of  enforcement  as  to  it,  for  the  rea- 
son that  the  administrators  were  without  authority  to 
make  the  c<mtract. 

We  think  it  quite  clear  that  the  cotton  raised  by  the 
tenants  on   the  lands  of  the  estate,   in   excess  of  the 
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rents,  was  the  property  of  the  tenants,  and  independent 
of  any  contract  'a®  to  advances,  constituted  no  part  of 
the  assets  of  the  estate.  If  the  cotiton  due  from  the  ten- 
ants for  advances,  became  a  part  of  the  assets  of  the  es- 
tate, it  x^-as  bj'  virtue  of  the  contract  which  is  the  founda- 
tion of  this  suit,  since  the  supplies  and  advances  so  made 
were  obtained  through  the  i-ontract.  To  hold  that  this 
cotton  constituted  a  part  of  the  assets  of  the  estate, 
would  be  in  effect  a  ratification  of  the  contract.  The 
advances  to  make  this  cotton  came  from  Winston  Jones 
&  Co.  undei"  the  contract  It  would  be  wholly  unjusti- 
fiable to  ratify  ithe  contract  as  to  the  estate,  and  at  the 
same  time  repudiate  it  as  to  Winston  Jones  &  Co.  In 
equity  the  cotton  representing  the  advances  made  to 
raise  and  grow  the  same,  and  which  Avas  received  by  the 
respondents  from  the  tenants  on  (the  debt  for  sucli  ad- 
vances, was  pur<*hased  v^ith  the  money  of  Winston  Jones 
&  Co.,  and  they,  the  I'espondents,  should  be  estopjjed  to 
deny  the  validity  of  the  contract  under  w^hich  the  ad- 
vances were  made  and  obtained,  and  by  reason  of  whicli 
this  cotton  came  into  ftheir  possession.  And  this  is 
true,  whether  they  hold  thi^  cotton  in  a  representative 
or  indi\idual  capacity. 

As  to  the  forty-five  bales  representing  the  rent  of  the 
estate  lands,  and  which  wei\?  assets  belonging  fto  the 
estate,  it  became  and  was  the  duty  of  the  administra- 
tops  under  the  law,  independent  of  any  express  con- 
tract entered  into  by  them,  in  their  representative  co- 
pacity,  to  apply  this  rent  cotton  on  the  mortgage  debt, 
which  encumbered  the  land^s, — ^it  was  their  duty  to  rent 
out  the  lands  for  the  purpotie  of  discharging  this  mort- 
gage debt  with  the  rents,  if  it  was  to  the  advantage  and 
interest  of  ithe  estate  for  it  to  be  paid  off  in  that  way. 
Clark  V.  Knox,  70  Ala.  622;  Patapsco  Guano  Co.  v.  Bal 
lard,  Admx.,  107  Ala.  710.  If,  then,  it  was  their  duty, 
and  they  had  the  authority  under  the  law  to  rent  out 
the  lands  and  so  apply  the  lents,  iit  would  seem  to  logi- 
cally follow,  that  they  could  in  their  representative 
character  make  a  valid  and  binding  contract  with  the 
mortgage  creditor,  to  apply  the  ren/ts  to  accrue  from 
the  eneumbered  lands,  in  discharge  of  the  encumbrance. 

Our  conclusion,  therefm*e,  ia,  that  the  contract  of 
January  13,  1896,  was  valid  and  binding  and  capable 
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of  enforcement  against  the  respondents  in  their  indi- 
vidual capacity  as  ito  the  cotton  grown  on  the  individual 
lands  of  Mrs.  Peebles,  and  the  cotton  received  from 
tenants  for  advances,  that  was  grown  on  the  estate 
lands,  since  such  cotton  constituted  no  part  of  the 
assets  of  the  estate.  And  under  the  principles  above 
stated,  the  contract  vrsus  valid  and  binding  and  capable 
of  enforcement  against  the  respondents  in  their  rep- 
resentative character  as  to  the  rent  cotton  arising  from 
(the  encumbered  lands. 

The  foregoing  expresses  the  views  of  the  writer,  and 
in  which  Justice  Tyson  concurs.  But  the  majority  of 
the  court  hold  that  the  respondents  were  without  au- 
thority as  administraitops  to  enter  into  the  contract  of 
January  13,  1896,  and  foo*  that  reason  the  same  is  in- 
valid, and  cannot  be  specifically  enforced  against  them 
in  their  representative  chai'acter. 

We  cannot  consider  appellees'  cross-as8ignment.s  of 
errors,  since  no  appeal  was  taken  by  the  appellees,  nor 
is  there  any  consent  in  writing  by  the  appellants  in- 
doreed  on  transcript,  nor  joinder  by  api>ellants  in  the 
cross-assignments.  See  Rule  3  of  Practice,  page  1187  of 
the  Code,  and  authorities  cited  under  this  rule.  It 
may,  however,  be  stated  here,  that  as  to  (the  defense 
of  non-claim  set  up  by  the  respondents  in  their  an- 
swer, on  precisely  the  same  evidence  oflFered  in  this 
case  it  was  held  in  the  case  of  Jones  et  al,  v.  Peebles, 
130  Ala.  269 ;  30  So.  Rep.  564,  that  there  had  been  suffi- 
cient presentation  of  the  claim  under  the  statute. 

It  follows  that  the  deci^ee  of  the  chancellor  must  be 
affirmed. 


Culll,  Admr.  v.  House. 

Action  of  Assumpsit, 

Action  "by  administraior  to  recover  purchase  price  of  lands;  9U^ 
ciency  of  complaint. — In  an  action  by  an  administrator  to  re- 
cover the  purchase  price  of  lands  belonging  to  the  intestate's 
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estate,  where,  by  the  averments  of  the  complaint,  it  is  shown 
that  the  sale  of  the  land  was  a  judicial  sale  made  through  the 
plaintiff,  as  administrator,  under  a  decree  of  the  probate  court, 
and  that  such  sale  had  been  reported  to  the  court  rendering 
the  decree,  as  was  contemplated  by  the  statute  unaer  which 
the  sale  was  had  (Code,  §  2154),  a  plea  setting  up  that  the 
sale  was  at  public  auction,  ana  that  a  memorandum  of  it  was 
not  made  by  the  auctioneer,  etc.,  presents  no  answer  to  the 
complaint  and  is  subject  to  demurrer. 

I  Same;  same. — In  such  a  case,  the  sale  being  a  judicial  one,  a  plea 
setting  up  the  misrepresentation  of  the  administrator  while 
acting  as  the  agent  of  the  court  in  making  the  sale,  as  to  the 
quantity  of  the  land  sold,  presents  no  defense  to  the  action, 
the  maxim  of  caveat  emptor  applying  to  such  a  sale. 

3.  Same;  same. — In  such  a  case,  a  plea  averring  that  the  sale  re- 
ferred to  in  the  complaint  was  never  confirmed  by  the  probate 
court  ordering  said  sale,  and  for  this  reason  he  never  became 
liable  to  plaintiff  on  account  of  said  purchase,  is  bad  and  pre- 
sents no  defense  to  the  action. 


Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

This  action  was  brought  by  the  appellant,  P.  E.  Culli, 
as  administraftor  of  the  estate  of  D.  B.  Horton,  against 
the  appellee,  J.  M.  House. 

A  demurrer  was  sustained  to  the  original  complaint, 
and  thereupon  the  plaintiff  filed  an  amendment  to 
the  complaint,  which  was  in  words  and  figui*es  as  fol- 
lows: '*The  plainitiflf  as  such  administrator  further 
claims  of  the  defendant  the  sum  of  one  hundred  dol- 
ars  as  damages  with  interest  from  Septembei*  9th, 
1899,  for  that,  heretofore,  to-wit,  plaintiff  avers  that 
he  is  the  administraftor  of  the  estate  of  D.  B.  Horton, 
who  died  intestate,  and  who  was  at  the  time  of  his 
death  a  resident  citizen  of  Etowah  county,  Alabama, 
owning  real  and  personal  pi-operty  in  said  county ;  that 
plaintiflF,  as  such  administrator,  on  or  about  June  3d, 
1899,  filed  his  petition  in  the.  probate  court  of  said 
county  praying  to  sell  said  lands  for  the  payment  of 
debts  of  said  estate;  that  on  the  hearing  of  said 
petition  by  said  count  the  said  lands  of  said  estate  were 
decreed  to  be  sold  at  public  outcry  to  the  highest  bid- 
der; that  said  lands  should  be  sold  for  one-third  cash 
and  a  credit  of  one  and  two  years  for  the  deferred  pay- 
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iiieutK,  the  piiiM^ha'sei*  to  execute  liis  two  notes  for  1-3 
each  of  said  piir<*hase  price;  that  due  and  legal  notice 
was  given  as  reijuired  by  law;  that  in  pursuance  of  said 
decree  and  notice  and  hy  authority  of  said  court  in  him 
vested  for  said  puiT>()se,  he  expcjsed  for  sah*  said  lands; 
thait  at  said  sale  the  defendant  J.  M.  House  did  become 
the  pui*chaser  and  highest  bidder  for  a  portion  of  said 
lands  for  the  sum  of  one  hundred  and  sixty-three  dollars; 
that  defendant,  ithough  knowing  the  terms  of  said  sale, 
failed  and  refused  and  does  fail  and  refuse  to  comply 
with  the  terms  of  his  purchase,  but  has  wholly  failed  to 
do  so;  that  plaintitt'  rei>orted  said  sale  to  said  court, 
showing  said  failure  of  said  defendant  to  so  comply  mi\i 
Ids  puiThast*;  siiid  court  ordered  and  dwret^d  that  plain- 
titr  a^ain  sell  said  land,  whi-ch  on  due  leg.il  notice 
was  done,  on,  to-wit,  December  23,  1900 ;  that  said  last 
sale  was  reiK)rted  to  and  confirmed  by  said  cH>ui't  iK^fore 
cofmiuencement  of  this  suit;  that  the  highest  bid  re- 
ceived was  $105,  and  said  last  sale  was  on  same  terms 
Mjs  the  fiiwt  i^ale;  plaintitt'  avers  that  by  reason  of  said 
resale  plaintiff  had  to  re-advertise  said  lands,  incurred 
additional  coui-t  costs  to  the  amount  of  $10  in  the  pro- 
bate court.,  lost  the  difference  between  the  firet  sale  and 
the  si^^tmd  sale,  and  incurred  attorney's  fees,  to-wit,  |20, 
for  said  rejsale,  hen-ce  whi<*h  amounts  plaintiff  claims  in 
this  suit." 

The  defendant  pleaded  the  general  issue  and  the  M- 
h)wing  sjx^ial  pleas:  ''2.  Defendant  for  further  plea 
siiys  that  sale  referred  to  by  plaintiff'  was  at  pubbc 
aiu-tion  and  no  memorandum  was  made  by  the  aiic- 
tioneei*,  his  clerk  or  agent  showing  the  price  at  which 
the  land  was  sold,  the  terms  of  sale,  the  mime  of  the 
person  on  whose  account  the  sale  was  nuule  and  the 
name  of  the  punhaser. 

'*3.  Defendant  for  further  answer  to  complaint  of 
plaintiff*  says  that  at  the  time  said  sale  was  made 
plaintiff*  represented  to  defendant  that  the  land  in  ques- 
tion contained  aliout  one  a<*re  of  ground,  and  defendant 
i*elying  on  said  representation  bid  off  said  land  ait  said 
sale.  Defendant  avers  that  said  representation  was 
wholly  untrue,  and  that  said  lands  contained  less  than 
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one-half  an  a<»re,  and  for  this  reason  defendant  refused 
to  take  said  land. 

"4.  Defendant  for  further*  plea  says  that  ithe  sale  re- 
ferred to  in  plaintiff's  <omplaint  was  never  confirmed 
by  the  probate  coui*t  ordering  the  sale  of  said  lands  by 
plaintiff,  and  that  for  this  reason  he  never  became  lia- 
ble to  plaintiff  on  a<H?ount  of  the  matfter  complained  of. 

*'5.  Defendant  for  furthej  plea  eays  that  at  the  time 
said  sale  was  made  of  said  lot  to  defendant,  plaintiff 
represented  that  there  was  on  (the  lot  being  sold  a  house 
with  four  rooms  on  the  same;  that  defendant  relying  on 
said  representation  bid  oft*  said  lands  at  siaid  sale,  and 
defendant  avers  that  said  representation  was  wholly 
untrue  and  thait  the  house  and  grounds  <*ontained  only 
two  rooms. 

*'6.  Defendant  for  further  plea  says  that  at  the  time 
said  sale  was  made  of  said  lot  to  defendant  plaintiff* 
represented  that  there  w'as  a  thi-ee-ixwm  house  on  said 
lot,  and  that  defendant  relying  on  said  representation 
bid  off  said  lands  at  said  sale,  and  defendant  avers 
that  said  representations  were  w^holly  unti'ue,  and  that 
the  house  on  said  lot  contained  only  two  rooms." 

To  the  second  plea  the  plaintiff  demurred  vLpon  the 
following  grounds:  1.  Said  plea  is  no  answer  to  the 
compainit,  because  the  complaint  shows  <m  its  face  that 
it  is  a  legal  sale.  2.  Because  the  sale  shown  in  the  feice 
of  the  complaint  is  a  judicial  sale  and  needs  a  confirma- 
tion before  sale  is  completed. 

Tio  the  third,  fifth  and  sixth  pleas  the  plaintiff  de- 
muri'ed  upon  the  following  grrmnds:  1.  .Because  the 
complaint  shows  on  its  face  that  it  is  a  judicial  sale 
of  which  due  notic^e  was  given,  and  it  is  no  answer  to 
said  complaint  and  tliat  the  amount  sold  was  only  one- 
half  a<Te  in  place  of  one  acre.  2.  The  defendant  had 
no  right  to  rely  on  statements  of  plaintiff.  3.  The  de- 
fendant has  no  right  to  refuse  to  <*omply  with  the  terms 
of  sale.  4.  Said  plea  is  no  answer  to  the  ccmiplaint 
in  that  the  <:^mplaint  shows  on  its  face  that  the  sale  was 
a  judicial  sale. 

To  the  fourth  plea  the  plaintiff  demurred  uptm  the 
following  grounds:  1.  Because  it  is  immaterial 
whether  the  sale  was  or  w^as  not  confirmed  by  the  pro- 
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bate  court.  2.  The  camplalnft  shows  on  its  face  that 
defendant  failed  to  comply  wth  his  bid,  yet  complains 
because  said  sale  was  not  confirmed.  3.  The  sale  not 
being  confirmed  is  no  answ^er  to  the  complaint  4.  Said 
plea  is  no  answer  to  the  complaint  which  shows  on  its 
face  a  judicial  sale,  and  a  non-compliance  of  defendant, 
and,  therefore,  could  not  be  confirmed. 

The  demurrer  fto  the  second,  third,  fifth  and  sixth 
pleas  were,  by  the  court^  overruled,  and  the  demurrers 
to  the  fourth  pleas  were  sustained. 

Upon  the  trial  of  the  cause  there  was  judgment  in 
favor  of  the  defendant  Under  the  opinion  on  the  pres- 
ent appeal  it  is  unnecessary  to  set  out  the  facts  of  the 
case  in  detail. 

The  plaintiff  appeals,  and  assigns  as  error  the  rulings 
of  tlie  court  upon  the  pleadings,  and  the  several  rulings 
upon  (the  evidence  to  which  exceptions  were  reserved. 

P.  E.  CuLLi_,  for  appellant. — The  sale  by  the  plaintiff 
to  the  defendant  of  the  intestate's  lands  was  a  judicial 
sale,  and  the  second  plea  setting  up  the  statute  of  frauds 
presents  no  defense. — Uoioison  v.  Oakley ^  113  Ala,  237. 

In  a  judicial  sale  rtJie  court  undertakes  to  sell  only 
the  title  such  as  it  is,  of  the  parties  to  the  suit  and 
nothing  more. — 17  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
1010. 

It  is  well  established  as  a  general  rule  that  where 
property  is  sold  at  a  judicial  sale,  there  is  no  warranty 
as  to  either  the  title  or  the  condition  of  the  property. 
17  Am.  &  Eng.  Ency.  Law,  1010,  1011 ;  Perkins  v.  Win- 
ter, 7  Ala.  855;  Burns  v,  Hamilton^  33  Ala.  210;  Hick- 
son  r.  lAngold^  47  Ala.  449;  Bland  v.  Bowie,  53  Ala. 
152 ;  Fore  v,  McKenzie,  58  Ala.  115 ;  Boykin  t?.  Cook,  61 
Ala.  472;  Lovelwc  v.  Webb,  62  Ala,  271. 

The  puixrhaser  has  no  right  to  rely  upon  the  represen- 
tations of  the  agent  or  officer  making  the  sale. — Fore 
V.  McKenzie,  58  Ala,  115. 

The  purchaser  must  inquire  for  himself. — Fore  t\ 
McKcnzic,  58  Ala.  115. 

The  purchase!'  must  see  for  himself  that  he  is  getting 
what  he  considers  that  he  is  bargaining  for,  as  the 
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rule  of  caveat  emptor  applies  in  full  force. — Worthing- 
ton  V.  McRoberts,  9  Ala.  297 ;  Burns  v.  Hamilton,  33 
Ala.  210;  Hickson  v.  Lingold,  47  Ala.  449;  Bland  v. 
Bcnoie,  53  Ala.  152;  Fore  v.  McKenzie,  58  Ala.  115; 
Boykin  v.  Cook^  61  Ala.  472;  Lovelace  v.  Webb,  62  Ala. 
271;  Turner  v.  Teague^  73  Ala.  554;  Ezzell  v,  Brovm, 
121  Ala.  150. 

Burnett^  Hood  &  Murphree,  contra,  dted  Button 
V.  Williwms,  35  Ala.  503;  Rice  v.  Richardson,  3  Ala. 
429;  Atwood  v.  Wright,  29  Ala.  346;  Fore  v.  McKenzie, 
58  Ala.  115. 

McCLELLAN,  C  J. — Ux)on  every  pertinent  consider- 
ation and  by  all  ruling  authorities  the  sale  of  the  land 
to  J.  M.  House  made  (through  Culli  as  administrator, 
et<?.,  by  the  probate  court  of  Etowah  county  under  its 
decree  to  that  end,  was  a  judicial  sale.  The  complaint 
showed  that  the  sale  was  within  the  letter  and  spirit 
of  section  2154,  and  that  it  had  been  reported  to  the 
court  rendering  the  decree  of  sale,  as  therein  contem- 
plated. Plea  2  setting  up  that  the  sale  was  at  public 
anction  and  that  no  memorandum  wa-s  made  of  it  by 
the  auctioneer,  etc.,  was  no  answer  to  the  complaint, 
and  the  demurrer  to  it  should  have  been  sustained. 

The  sale  being  a  judicial  one,  the  maxim  of  caveat 
emptor  applies,  and  the  purchaser  cannot  defend  an 
action  at  law  for  the  purchase  money  because  of  misrep- 
resentations of  the  administrator  while  acting  as  the 
ai^ent  of  the  court  in  making  tlie  sale. — Fore,  Admr.,  v. 
McKcnzie,  58  Ala.  115.  Pleas  3,  5  and  6,  therefore,  pre- 
sented no  defense  to  this  action. 

Plea  4  was  also  bad.  It  was  not  necessary  for  the 
sale  to  be  confirmed  to  support  an  action  under  sec- 
tion 149  of  the  Code.  The  default  of  the  purchaser 
rendered  a  confirmation  of  the  sale  legally  impossible. 
Code,  §§  175,  177. 

.  On  another  trial,  with  the  pleas  to  which  we  have 
averted  eliminated  from  the  case  and  the  evidence  con- 
fined to  proper  issues,  the  plaintiff,  on  adducing  the 
evidence  introduced  by  him  on  the  first  trial,  will  be 
entitled  to  the  affirmative  charge  T^nth  hypothesis. 

Reversed  and  remanded. 
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Brown  et  al.  \.  Fowler. 

Action  against  Endorsers  of  Piy)niissory  Note, 

1.  Action  against  endorser  of  promissory  note;  sufHeiency  of  com- 

plaint.— In  an  action  by  the  payee  of  a  note  against  endorsers 
thereon,  a  complaint  which  alleges  that  the  defendants  en- 
dorsed the  note,  setting  the  same  out  in  haec  verba,  and  it  is 
then  averred  that  in  the  interim  between  the  maturity  of  the 
note  and  the  first  term  of  the  court  to  which  suit  might  have 
been  brought,  the  defendants  had  requested  the  plaintiff  not 
to  bring  suit  against  the  maker  of  the  note,  and  expressly 
promised  to  pay  the  debt  evidenced  by  said  note,  "thereby  in- 
ducing plaintiff  to  delay  bringing  suit"  against  the  maker  of 
said  note,  and  further  alleges  the  institution  of  the  suit 
against  the  maker  of  the  note,  the  recovery  of  judgment  the 
issuance  of  execution  upon  said  judgment  and  the  return 
thereof  "no  property  found,"  is  sufficient  as  a  complaint  by 
the  payee  of  the  note  against  the  endorsers  thereon,  and  is 
not  subject  to  demurrer. 

2.  Same;  same. — It  is  no  objection  to    such  a  complaint    that    It 

avers  the  institution  of  a  suit  against  the  makers  of  the 
note,  the  recovery  of  judgment  therein,  the  issuance  of  execu- 
tion thereon  and  its  return  of  no  property  found,  and  such 
allegations  are  not  subject  to  be  stricken  upon  motion  based 
upon  the  ground  that  they  were  immaterial  and  impertinent 
to  any  issue  in  the  case. 

3.  Action  by  payee  of  note  against  endorsers;     not    necessary  for 

promise  of  endorser  to  he  in  writing, — The  promise  of  the 
endorser  of  a  note  to  pay  the  same,  by  which  the  plaintiff  is 
induced  to  delay  bringing  suit  to  the  first  term  of  the  court 
.  to  which  suit  could  be  brought,  in  order  to  constitute  an  ex- 
cuse for  not  bringing  suit  to  such  term  of  the  court,  as  pro- 
vided by  statute  (Code,  §  S97,  subd.  7),  need  not  be  in  writ- 
ing; all  that  is  necessary  being  an  express  promise  on  the 
part  of  the  endorser  to  pay  the  debt. 

4.  Endorsement  of  note;  not  necessary  for  the  consideration  to  be 

expressed. — The  act  of  endorsement,  either  in  blank  or  in  full. 
'    without  qualification,  forms  a  new  contract  between  the  en- 
dorser and  the  endorsee,  and  is  prima  facie  evidence  between 
the  immediate  parties  of  a  full  and  valuable  consideration: 
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and  the  failure  of  consideration  is  a  matter  of  defense,  the 
burden  of  proving  which  rests  upon  the  one  who  disputes 
such  consideration. 

5.  Action  against  endorsee  of  note;  sufficiency  of  plea. — In  an  aotion 
by  the  payee  of  a  note  against  an  endorser  thereon,  where  the 
complaint  alleges  that  suit  was  not  brought  against  the  maker 
to  the  first  term  of  the  court  to  which  it  could  be  brought, 
after  the  maturity  of  the  note,  but  that  the  plaintiff  was  in- 
duced to  delay  the  institution  of  suit  by  the  promise  of  the 
defendant  as  endorser  to  pay  said  note,  a  plea  which  sets  up 
that  the  "alleged  promise  of  the  defendant  upon  which  plain- 
tiff relies  for  recovery  as  against  these  defendants,  was  wholly 
without  consideration,"  is  insufficient  as  a  defense  and  subject 
to  demurrer. 

S.  Action  against  endorsers  of  note;  admissibility  of  evidence. — In 
an  action  against  two  endorsers  of  a  note,  where  the  allega- 
tions of  the  complaint  are  sufficient  to  show  that  each  of  the 
defendants  separately  endorsed  said  note,  any  evidence  on  th^ 
part  of  either  of  them  that  he  made  the  several  and  individu- 
al promises  to  pay  the  debt  is  good  as  against  him,  and  evi- 
dence tending  to  show  that  each  defendant  recognized  the 
debt  as  his  individual  obligation  and  made  such  promises  is 
admissible  in  evidence. 

7.  Same;  same. — In  an  action  by  the  payee  against  an  endorser  of 

a  note,  where  ii  is  alleged  in  the  complaint  that  the  defend- 
ants had  promised  to  pay  said  indebtedness,  and  by  reason  of 
such  promise  the  plaintiff  was  induced  to  delay  the  institution 
of  the  suit  against  the  maker  until  after  the  first  term  to 
which  it  could  nave  been  brought,  evidence  of  the  solvency  of 
the  maker  of  the  note  at  the  time  it  fell  due,  and  the  amount 
of  property  owned  by  the  maker  and  its  value,  is  entirely  Ir- 
relevant to  any  issue  in  the  case  and  is  inadmissible. 

8.  Same;  same. — In  an  action  by  the  payee  of  a  note  against  the 

endorsers  thereon,  where  it  is  alleged  in  the  complaint  that 
the  defendants  had  promised  to  pay  said  indebtedness,  and 
by  reason  of  such  promise  the  plaintiff  was  induced  to  delay 
the  institution  of  the  suit  against  the  maker  until  after  the 
first  term  of  the  court  to  which  it  could  have  been  brought, 
and  such  promise  is  denied  by  the  plaintiffs,  and  it  is  shown 
that  the  maker  of  the  note  was  a  corporation,  it  is  competent 
for  the  plaintiff  to  show  that  the  defenaants,  who  were  the 
endorsers  of  said  note,  owned  a  majority  of  the  capital  stock 
of  the  corporation  which  was  the  maker  of  said  note,  at  the 
maturity  of  said  note. 

9.  Same;  same. — In  such  a  case  the  testimony  of  a  witness  that 

the  defendants  had  stated  to  him  that  they  had  promised  the 


Digitized  by  VjOOQ IC 


312 


SUPREME  COURT 


[Nov.  Term. 


[Brown  et  al.  v.  Fowler.] 

plaintiff  to  pay     said     note,     is     admissible     in     evidence. 

10.  Same;  same, — In  such  a  case,  a  letter  written  by  one  of  the  dis- 

fendants  to  the  brother  of  the  plaintiff,  which  shows  an  indi- 
vidual promise  oj  said  defendant  to  pay  said  note,  is  admis- 
sible in  evidence. 

11.  Evidence;  when  motion  to  exclude  properly  overruled. — ^A  mo- 

tion to  exclude  the  entire  evidence  of  a  witness,  some  of  which 
is  admissible  and  unobjectionable,     is     properly     overruled. 

Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  lion.  J.  A.  Bilbbo. 

This  wdH  an  action  brought  by  the  appellee,  W.  H. 
Fowler,  against  the  appellants,  J.  R.  and  W.  T.  Brown. 
The  complaint,  as  amended,  was  as  follows:  "The 
plaintiff  claims  of  the  defendants  the  sum  of  two  thou- 
sand four  hundred  and  twenty-one  and  56-100  dollars, 
with  interest  thei^eon  from  the  13th  day  of  April,  1897, 
due  upon  the  following  state  of  facts:  Plaintiff  avers 
that  on  the  2d  day  of  De(eml)er,  1893,  the  defendants 
endorsed  a  Av-riitten  obligation  executed  by  the  Ragland 
Coal  &  Coke  Company,  a  corporation,  in  words  aud 
figures  as  follows:  [Here  follows  the  note  which  was 
endoi"S(»d  by  the  defendants  and  was  dated  December  2, 

1893,  and  made  payable  to  the  plaintiff'  December  25, 

1894,  and  was  signed  ^'R^gland  Coal  &  Coke  Company, 
by  J.  R.  Brown,  (}.  M."]  The  complaint  then 
averred  the  payment  of  a  certain  amount  on 
said  note.  It  then  averred  the  institution  of  a 
suit  on  ^larch  18,  1896,  against  the  Ragland  Coal  &  Coke 
Company,  on  said  note,  the  recovery  of  judgment  in  said 
suit,  the  issuance  of  execution  upon  said  judgment  and 
the  return  thereof  "no  property  found."  It  was  then 
averr(*d  in  said  (*oniplaint  as  follows:  "Plaintiff  avera 
that  between  the  25th  day  of  December,  1894,  and  the 
ISth  day  of  March,  1895,  defendants  each  requested 
plaintiff  not  to  bring  suit  against  said  Ragland  Coal  & 
Coke  Company,  and  expressly  promised  to  pay  the  debt 
evideu'ced  by  said  note,  thereby  inducing  paintiff  to  de- 
lay bringing  suit  against  the  said  Ragland  Coal  &  Coke 
Company.  Wherefore  plaintiff  now  sues  to  recover  of 
defendants  the  said  sum  of  two  thousand  four  hundred 
and  twenty-one  and  56-100  dollars,  and  altsio  the  said 
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sum  of  eight  and  5-100,  the  costs  of  suit,  together  with 
imterest  on  «aid  sum  of  two  thousand  four  hundred  and 
twenty-one  and  56-100  dollars." 

To  this  complaint  the  defendants  demurred  upon  sev- 
eral grounds,  which  may  be  summarized  as  follows:  1. 
The  complaint  shows  that  the  plaintiff's  only  cause  of 
action  or  demand  is  against  the  Ragland  Coal  &  Coke 
Company,  and  not  against  these  defendants.  2.  The 
complaint  fails  ito  show  any  cause  of  action  or  any  state 
of  facts  against  these  defendants  whereby  they  are 
legally  bound  for  the  payment  of  the  debt  or  demand  de- 
scribed in  the  complaint.  3.  The  complaint  fails  to 
show  how  or  in  what  way  the  defendants  endorsed  said 
note  so  as  to  bind  them.  4.  The  complaint  shows  that 
the  plaintiff  failed  to  bring  suit  against  the  maker 
of  the  note  at  the  first  term  of  the  court  to  which  suit 
could  have  been  brought,  and  the  complaint  fails  to 
show  that  defendants  in  writing,  signed,  waived  or 
agreed  that  the  time  of  bringing  suit  against  the  maker 
may  be  extended,  as  is  required  by  law,  in  order  to  bind 
them  as  endorsers  of  said  note.  5.  It  is  shown  in  the 
complaint  that  the  alleged  promises  of  the  defendants  to 
pay  said  demand  rests  solely  in  parol,  while  the  law  re- 
quires that  the  consent,  waiving  or  extending  the  time 
within  which  suit  should  be  brought,  in  order  to  bind 
the  endorser,  should  be  in  writing,  signed  by  the  en- 
dorser. 6.  Because  the  complaint  fails  to  sfliow  any 
excuse  for  the  plaintiff  not  bringing  suit  and  obtain- 
ing judgment  against  the  maker  of  said  note  ait  the 
first  term  of  the  court  to  which  suit  could  have  prop- 
erly been  brought.  7.  The  complaint  shows  that  the 
alleged  promises  of  the  defendants  to  pay  said  notes 
was  wholly  without  consideraftion.  8.  Because  the 
complaint  showB  that  the  alleged  promise  to  pay  w^as 
a  mere  i>arol  promise  to  pay  the  debt  of  another,  and 
such  promise  is  void  under  the  statute  of  frauds.  9. 
Because  it  is  not  shown  by  the  complaint  that  the 
plaintiff,  was,  in  anj  wslj,  induced  by  the  defendants 
to  delay  the  bringing  of  suit  against  the  makers  of 
said  note  at  the  first  term  of  the  court  to  which  said 
suit  could  proi>erly  have  been  brought,  and  it  shows 
that  suit  was  not  brought  for  more  than  a  year  after 
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it  coulil  have  properly  been  brought  10.  It  itj  shown 
in  the  complainjt  that  the  plaintiff  waived  and  aband- 
oned the  alleged  promises  of  these  defendants  to  i)ay 
the  note  mentioned  and  described  in  the  complaint, 
by  bringing  suit  against  the  maker  of  the  note, 
liagland  Coal  &  Coke  Co.,  and  prosecuted  the  saime  to 
judgment.  These  demurrers  were  overruled.  The 
defendants  also  moved  ithe  court  to  strike  from  the 
complaint  that  portion  wherein  the  plaintiff  averred 
the  bringing  of  suit  and  the  recovery  of  judgment 
against  the  Ragland  Coal  &  Coke  Co.,  and  the  issuance 
of  execution  thereon  and  the  return  of  said  execution, 
upon  the  ground  ithat  such  avennents  were  immaterial 
and  impertinent  to  any  issue  in  the  cause.  This  motion 
was  overruled,  the  ruling  upon  said  motion  being  sho^^n 
only  in  the  minute  entry. 

The  defendants  pleaded  the  general  issue  and  by  spe- 
cial plea  denied  that  they,  or  either  of  them,  requested 
the  plaintiff  noft  to  bring  suit  at  any  time  prior  to  the 
April  term,  1895,  of  the  circuit  court  of  St.  Clair,  which 
was  the  firet  term  of  the  court  after  the  maturity  of  the 
note,  or  that  prior  to  the  April  term,  1895,  of  the  cir- 
cuit court  of  St.  Clair  county  that  they  or  either  of  them 
expressly  prcmiised  to  pay  the  debt  evidenced  by  said 
note  or  in  any  other  \\Tay  induced  the  plaintiff  to  delay 
jthe  bringing  of  suit  thereon  against  the  maker  of  said 
note.  They  also  pleaded  the  following  special  pleas:  "4. 
That  the  alleged  promise  'of  defendants  upon  which 
plaintiff  relii^  for  re<*overy  as  against  tliese  d(5fendant8 
w^as  wholly  without  consideration."  ^T).  That  plaintiff 
ftuled  to  bring  suit  to  the  fli-st  term  of  the  court  to 
wiiii'h  suit  could  be  brought  after  the  maturity  of  the 
note  mentioned  in  plaintiff's  complaint  against  the 
maker  thereof,  when*by  these  defendants  were  exoner- 
ated as  endorsers  ther(H>n."  '^7.  That  the  plaintiff  failed 
to  bring  suit  against  the  maker  to  the  second  term  of 
the  couri  to  which  suit  could  have  been  brought  after 
the  maturity  of  the  note  mentioned  in  plaintiff's  com- 
plaint; that  if  suit  had  been  so  brought  against  the 
mak<'r  and  diligently  prosecuted  to  judgment  the  money 
could  have  been  made,  the  maker  being  solvent." 
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To  the  fourth  plea  the  plaintiff  demurred  upon  the 
grounds  that  no  consideration  was  necessary  to  uphold 
the  alleged  promise,  and  that  said  plea  was  a  mere  con- 
clusion of  the  pleader  and  states  no  fact  on  which  issue 
could  be  taken. 

To  the  sixth  plea  the  plaintiff  demurred  upon  the 
ground  that  under  the  facts  set  out  in  the  complaint, 
the  failure  to  sue  at  the  first  term  of  the  court  to  which 
suit  could  have  properly  been  brought,  does  not  relieve 
the  defendants  from  liability,  and  it  was  shown  by  the 
complaint  and  jyleia  taken  together,  that  plaintiff  was 
induced  to  delay  bringing  suit  by  (the  acts  and  promises 
of  the  defendants. 

To  the  seventh  plea  the  plaintiff  demurred  upon  the 
following  grounds :  1.  It  does  not  deny  the  fact  that 
plaintiff  was  induced  to  delay  suit  by  the  acts  and 
promises  of  the  defendants.  2.  Under  the  facts  shown 
by  the  plea  and  complaint,  taken  together,  no  duty  rest- 
ed on  plaintiff  to  bring  suit  to  the  second  term  of  the 
court.  3.  The  complaint  and  plea  taken  together  show 
thait  the  liability  of  the  defendants  had  been  fixed  by 
suit  in  due  time  against  the  maker.  The  demurrers  to 
these  pleas  were  sustained. 

On  the  trial  of  the  cause,  the  plaintiffs  introduced  in 
evidence  the  note  sued  on,  which  was  described  in  the 
(•omplaint,  and  which  shcnved  that  it  wiis  endorsed  in 
blank  by  (the  defendants,  J.  K.  and  W.  T.  Brown.  The 
defendants  objected  to  the  introduction  of  this  note  in 
evidence,  on  the  ground  that  it  was  illegal,  immaterial 
and  im4evant.  The  court  overruled  the  objec*tion,  and 
the  defendants  duly  excepted.  The  plaintiff  ithen  offer- 
ed in  evidence  the  transcTipt  of  the  record,  proceedings 
and  judgment  in  the  cause  of  the  plaintiff,  W.  II.  Fow- 
ler against  the  Kagland  Coal  &  0>ke  Company,  insti- 
tuted in  the  circuit  court  of  St.  Clair  counity  on  March 
18,  1897,  the  issuance  of  execution  upon  siiid  judgment, 
and  the  return  of  thesheriff  cm  said  execution  "no  prop- 
erty found.''  Each  of  the  defendants  objected  to  the  in- 
troduction of  said  transcript  in  evidence,  on  the  ground 
that  it  was  illegal,  immaterial  and  irrelevant.  The  court 
overniled  the  obiection,  and  the  defendants  duly  ex- 
cepted. 
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John  G.  Fowler,  a  brother  of  the  plaintiff,  as  a  wit- 
ness, testified  that  while  his  brother  was  absent  from 
home,  he  authorized  the  witness  to  collect  the  note  sued 
on ;  that  on  December  25,  1894,  the  date  of  the  maturity 
of  said  note,  he  asked  J.  B.  Brown,  the  general  manager 
of  the  Ragland  Coal  &  Coke  Company,  for  its  payment, 
stating  that  the  plaintiflf,  his  brother,  wanted  his  money; 
that  in  this  conversation  <?aid  Brown  stated  that  he 
would  protect  the  plaintiff,  and  offered  (to  give  him  a 
mortgage  on  the  company's  property  to  secure  said  debt; 
and  he  stated  further  in  said  conversation  that  neither 
he  nor  his  brother  wanted  suit  brought  on  the  note ;  that 
there  was  no  use  in  suing,  inasmuch  as  he  and  his 
brother  were  worth  the  money,  and  he  would  protect  the 
debt.  This  witness  testified  to  haAing  had  a  conversa- 
tion T\ith  W.  T.  BroAvn,  in  which  practically  the  same 
statements  were  made.  He  also  testified  that  he  did  not 
know  at  that  time  that  the  defendant,  W.  T.  Brown,  was 
the  treasurer  of  the  Ragland  Coal  &  Coke  Company. 
There  was  no  objection  interposed  to  the  testimony  of 
J.  G.  Fowier  during  the  time  he  was  being  examined  as 
a  witness,  but  after  his  examination  was  completed,  the 
bill  of  exceptions  recites  that  "the  defendants  and  each 
of  them  severally  and  separately  moved  to  exclude  the 
evidence  of  the  said  John  O.  Fowler  from  the  jury  upon 
the  ground  that  it  contained  no  express  promise  to  pay 
the  delut  mentioned  in  plaintiff's  complaint  by  the  de- 
fendants, or  either  of  them  as  endorsers  of  the  written  ob- 
ligation mentioned  in  the  complaint  of  plaintiff  in  this 
cause;  because  said  evidence  did  not  show  or  tend  to 
show  that  the  plaintiff  was  induced  by  said  staitement« 
or  conversation  of  the  defendants  individually  or  either 
of  them  to  delay  bringing  suit  on  the  said  obligation; 
and  because  said  evidence  was  immaterial,  irrelevant 
and  illegal ;  and  because  the  evidence  of  the  said  John  G. 
Fowler  showed  that  the  statement  of  James  R.  Brown 
and  W.  T.  Brown  were  made  as  officers  of  the  Ragland 
Coal  &  Coke  Company  and  not  as  individuals."  The 
court  overruled  each  of  said  motions  to  exclude  the  tes- 
timony of  the  Avitness  J.  G.  Fowler,  and  to  this  ruling 
each  of  the  defendants  separately  excepted. 
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The  plaintiff  W.  H.  Powler,  as  a  witness,  [testified  to 
substantially  the  same  facts  as  were  testified  to  by  J. 
G.  Fowler.  There  was  no  objection  to  the  testimony  of 
the  plaintiff  at  the  time  it  was  being  given,  but  afiter  his 
examination  was  finished  each  of  the  defendants  moved 
the  court  to  exclude  all  the  testimony  of  the  witness 
W.  H.  Fowler,  upon  the  same  grounds  as  were  made  the 
basis  of  the  motion  to  exclude  the  testimony  of  the  wit- 
ness John  G.  Fowler.  The  court  overruled  the  motion, 
and  the  defendants  duly  excepted. 

It  was  shown  by  the  testimony  of  the  defendants  that 
on  December  25,  and  some  time  before  and  after,  the  de- 
fendant J.  E.  Brown  was  the  general  manager  of  the 
Kagland  Coal  &  Coke  Company,  and  ithe  defendant,  W. 
H.  Brown  was  the  treasurer.  Each  of  the  defendants 
denied  having  by  word  or  act  induced  the  plaintiff  to  de- 
lay bringing  suit  against  said  comi>any  on  the  note  here 
sued  on,  and  denied  the  promises  individually  to  pay 
said  debt  or  to  become  responsible  therefor. 

During  the  examination  of  J.  R.  Brown,  as  a  nvitness, 
he  was  asked  by  the  defendants'  counsel  the  follo\^ing 
questions:  "If  on  December  25,  1894,  the  Ragland  Coal 
&  Coke  Comi>any  was  solvent?''  "What  property,  if 
any,  the  Ragland  Coal  &  Coke  Company  owned  on  De- 
cember 25,  1894,  and  what  was  the  market  value  there- 
of?'' "What  property,  if  any,  the  Ragland  Coal  &  Coke 
Company  owned  between  December  25,  1894,  and  March 
18,  1895,  and  what  was  the  value  of  such  property?" 
The  plaintiff  separately  objected  fto  each  of  these  ques- 
tions, the  court  sustained  each  of  such  objections,  and 
to  each  of  these  rulings  the  defendants  separately  and 
severally  excepted. 

On  the  cross  examinaition  of  said  J.  R.  Brown,  the 
plaintiff's  counsel  asked  him  the  following  question :  "If 
on  the  25th  of  December,  1894,  he,  witness  and  defend- 
ant W.  T.  Brown  did  not  own  a  majority  of  the  capital 
stock  in  the  Ragland  Coal  &  Coke  Co?"  Each  of  the  de- 
fendants objected  to  this  question,  upon  the  ground  (that 
it  called  for  illegal,  irrelevant,  incompetent  and  imma- 
terial evidence.  The  court  overruled  the  objection,  and 
to  this  ruling  each  of  the  defendants  separately  and  sev- 
erally excepted.    The  witness  answered  that  he  and  the 
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defendant  W.  T.  Brown  did,  at  said  time,  own  a  ma- 
jority of  the  capital  stock  in  said  company. 

There  \va«  further  evidence  introdu(*ed  by  the  defend- 
ants tending  to  show  that  the  plaintiff  and  his  brother 
did  not  know  unitil  after  the  commencement  of  the  suit 
against  the  Ragland  Coal  &  Coke  Company  that  the  law 
required  suit  to  be  brought  against  the  maker  of  said 
note  to  the  first  term  of  the  court  to  which  it  eould  prop- 
erly be  brought  in  order  ito  bind  the  endorsee. 

In  rebuttal  the  plaintiff  introduced  one  N.  O.  Hamil- 
ton as  a  witness,  who  testified  that  he  had  a  conversation 
with  both  of  the  defendants  in  1896  or  1897,  and  that  in 
such  conversation  they  8(tate<l  to  the  witness  that  they 
had  told  plaintiff  that  they  were  responsible  for  the  note 
of  the  Ragland  (^oal  &  Coke  Company,  and  were  worth 
the  debt.  The  defendants  separately  and  severally  moved 
the  court  to  exclude  the  testimony  of  this  \iitness  on  the 
ground  that  it  was  illegal,  irrelevant,  incompetent  and 
immaterial.  The  court  overruled  the  objection  and  the 
defendant  duly  excepted. 

The  plaintiff  then  introduced  in  evidence  a  letter 
from  the  defendant  John  R.  Brown,  addressed  to  John 
(t.  Fowler,  in  which  letter  the  defendant,  John  R. 
Brown,  practically  admitted  his  i)ersonal  obligation 
upon  said  note,  by  reason  of  his  promise  to  pay  the 
plaintiff.  This  letter  was  \\Titten  on  the  letter  head 
of  the  Ragland  Coal  &  Coke  Company,  but  was  signed  by 
J.  R.  Brown,  as  an  indivdual  and  not  in  an  official 
capacity.  The  defendants  each  objected  to  the  intro- 
duction of  said  letter  in  evidence,  upon  the  ground  that 
it  shows  on  iits  face  that  it  was  written  at  the  instance 
of  the  Ragland  Coal  &  Coke  Company,  and  that  the 
pixwnise  to  pay  said  debt  Avas  the  promise  of  the  Rag- 
land Coal  &  Coke  i^ompany  and  not  the  promise  of  the 
defendant-'  as  individuals.  The  court  overruled  this 
objec^tion,  allowed  the  letter  to  be  introdu<-ed  in  evi- 
den<*e,  and  to  tliis  ruling  the  defendants  severally  and 
separately  excepted. 

The  court,  at  the  request  of  the  plaintiff,  gave  to  the 
jury  the  following  written  charges:  (1.)  "The  court 
charges  the  jury  that  if  after  the  25th  day  of  Decem- 
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ber,  1894,  and  before  the  18th  day  of  Mardi,  1895,  de- 
fendants requested  plaintiff  not  to  sue  the  Bagland 
Coal  &  Coke  Company,  and  expressly  promised  to  pay 
the  debt  evidenced  by  the  note,  and  thereby  induced 
plaintiff  not  to  sue  at  the  first  term  of  the  court  after 
the  note  fell  due,  then  defendants  were  not  discharged 
from  liability  as  endrr.sers  by  plaintiff's  failure  to  sue 
the  Kagland  Coal  &  Coke  Company  at  the  first  term 
of  court."  (2.)  *'The  court  charges  the  jury  that  they 
may  look  to  the  letter  wTitten  by  J.  R.  Brown  to  John 
Fowler  in  connection  with  all  the  other  evidence  in  the 
case  in  ascrertaining  whether  defendants  between  the 
dates  named  in  the  complaint  expH^essly  promised  to 
pay  the  debt,  and  induced  plaintiff'  to  delay  bringing 
his  suit."  (3.)  '"The  court  charges  the  jury  that  even 
if  John  (jr.  Fowler  did  not  know  that  it  was  necessary 
to  sue  the  maker  to  the  first  term  of  the  court  after  ma- 
turity of  note,  yeit  if  defendants  after  the  maturity  of 
the  note  and  before  the  18th  day  of  March,  1895,  de- 
fendants requested  plaintiff  not  to  sue  the  Ragland 
Coal  &  Coke  <'ompany  and  expressly  promised  to  pay 
the  debt  and  thereby  induce  plaintiff  not  to  sue  the  Rag- 
land  Coal  &  Coke  Company  to  the  next  term  of  the  cir- 
cuit court  of  St.  Clair  county,  then  the  jury  should  find 
a  verdict  for  the  plaintiff.'' 

The  defendants  each  severally  and  separately  ex- 
cepted to  the  giving  of  eiich  of  said  written  charges, 
and  also  severally  and  separately  excepted  to  the  coui*t's 
refusal  to  give  each  of  the  following  charges  requested 
by  them:  (1.)  ^^The  court  charges  the  jury  that  if 
they  believe  all  the  evidence  in  this  case,  they  must  find 
the  issues  in  favor  of  the  defendants.'-  (2.)  "The  court 
charges  the  jury  that  if  they  find  from  the  evidence  that 
the  alleged  promises  of  the  defendants  to  prevent  the 
plaintiff  in  the  paiinent  of  the  note  in  controversy, 
was  made  by  defendants  in  their  cai>acity  as  general 
manager  and  treasurer  of  the  c<mipany,  the  maker  of 
the  note,  and  not  in  their  personal  (*apacity,  or  intend- 
ing to  by  such  promises  personally  bind  themselves, 
then  under  all  the  eviden(*e  in  the  case  the  verdict  of 
the  jury  must  be  for  the  defendants." 

There  were  veixlict  and  judgment  for  the  plaintiff. 
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The  defendants  appeal,  and  assign  as  error  jthe  sev- 
eral rulings  of  the  trial  court. to  which  exceptions  were 
reserved. 

M.  M.  Smith  and  Inzer  &  Greene^  for  appellants. 
The  complaint  contains  a  sufficient  cause  of  action,  and 
the  demurrers  thereto  were  proi)erly  overruled.^Datt* 
V.  Campbell ,  3  Stew.  319;  Phass  v.  Bachelor,  3  Ala,  237; 
Campbell  v.  Fhmvgan^  114  Ala.  37;  Cook  v.  Mut,  Ins. 
Co,,  r»3  Aia.  37;  Hooks  v,  Anderson,  58  Ala.  238;  Mo 
bile  S.  Bank  v.  McDonnell,  83  Ala.  595. 

Siiir-e  ai  .rhe  time  of  the  alleged  promise  of  appellants 
to  pay  said  debt,  they  were  not  bound  for  the  payment 
thereof,  their  promises  as  alleged  in  the  complaint  were 
not  only  withouit  considei'ation,  but  were  mere  verbal 
promises  to  pay  the  debt  of  another,  and,  therefore, 
void  under  the  statute  of  frauds. — Hooks  v.  Anderson, 
58  Ala.  238;  Mobile  8.  Bank  v.  McDonnell,  83  Ala. 
595. 

Written  charges  1  and  3,  given  by  the  court  at  the 
instance  of  the  plaintiff,  should  not  have  been  given. 
The  action  is  jointly  against  api)ellants  and  seeks  a 
joint  judgment.  There  is  no  evidence  that  appellant 
were  partnera,  or  that  they  were  in  any  way  jointb 
liable  for  the  payment  of  said  debt.  The  request  no 
to  sue  and  promises  to  pay  the  debt  by  appellants  wai 
made  separately,  and  at  different  times  and  places 
There  being  no  joint  liability  the  plainitiff  was  not  en 
titled  to  recover  under  any  phase  of  the  evidence 
Walker  v.  Ins.  Co.,  31  Ala.  529;  Jones  v.  Engleheari 
78  Ala.  550;  Jackson  v.  Bush,  82  Ala.  396. 

Amos  E.  Goodhue,  contra. — It  is  well  settled  la^ 
that  an  endorser  of  non-negotiable  paper  may  by  a 
act  or  promise  of  his  induce  a  plainftiff  to  delay  tl 
bringing  of  suit  and  thereby  render  himself  liable  ui 
der  subdivision  seven  of  section  894  of  the  Code;  an 
that  a  written  consent  is  not  necessary  in  such  a  cai 
as  a  written  consent  is  necessary  under  section  89J 
The  court  will  have  no  difficulty  in  disposing  of  tl 
remaining  questions  presented  by  the  appellants'  a 
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sig^iinents  of  error.  It  will  be  observed  that  in  the 
case  at  bar  there  is  shown  the  express  promise  to  pay 
made  before  the  period  of  suit  had  expired  and  also 
a  representation  of  the  solvency  of  the  maker. — Caul- 
field  V,  Finmgan,  114  Ala.  39. 

HAKALSON,  J.— 1.  The  Ck)de  prescribes  a  form  for 
a  suit  by  an  assignee  against  the  assignor  or  indorser  of 
a  note,  upon  which  suit  Yms  been  brought  to  charge  the 
maker,  judgment  obtained  and  execution  issued  accord- 
ing to  law  and  returned  "no  property  found,"  as  re- 
quired in  such  sases,  befoi'e  proceeding  against  the  as- 
signor or  indorser  to  make  him  liable,  as  by  section 
892  of  the  Oode.  There  is  no  form  prescribed  for  suits 
(to  charge  the  indoi^ser,  w  hen  he  has  in  writing  waived 
suit  to  charge  himself  (Code,  §  893),  or  when  the  holder 
<rf  the  indorsed  or  assigned  paper  is  excused  from  bring- 
ing suit  for  one  of  the  several  causes  excusing  him  from 
so  doing,  as  prescribed  by  section  894  of  the  Code. 
That  section  provides,  ^TDhat  the  h<ilder  is  excused 
from  bringing  the  suit,  obtaining  the  judgment  and  is- 
suing execution  thereon,"  when  one  of  the  prescribed 
conditions,  as  itherein  laid  down,  exists.  The  7th  and 
last  of  these  excuses  is :  "When,  by  any  act  or  promise 
of  the  indorser,  the  plaintiff  is  induced  to  delay  bring- 
ing such  suit."  The  statute,  itself,  seems  plainly  to 
excuse  the  bringing  of  the  suit  at  any  time  against  the 
maker  after  default  to  sue  to  the  first  term  after  the 
note  is  due,  to  hold  the  indorser  liable,  when  one  of 
the  excuses  for  not  doing  so  exists,  and  that  under  this 
section,  wdth  one  of  the  excuses  for  not  so  suing  the 
maker  existing,  the  holder  of  the  indorsed  paper,  with- 
out afterwards  suing  the  maker  ait  all,  may  proceed 
against  the  indorser,  as  against  the  maker  in  the  first 
instance,  to  enforce  his,  the  indorser's,  liability  on  the 
same.  In  lAnchmj  v.  WillianiJ^y  17  Ala.  229,  it  was  said 
by  Dargan,  C.  J. :  "We  should  hold,  if  an  indorser 
'  [holder]  did  not  know  in  what  county  the  maker  re- 
sided, and  could  not  by  diligent  inquiry  ascerftain  the 
county  of  his  residence  in  time  to  sue  to  the  first  court, 
that  this  would  be  a  sufficient  excuse  for  failing  to  sue 
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at  the  first  tenn,  and  I  think  it  may  be  questionei 
whether  it  would  not  dispense  with  the  necessity  of  i 
suit  altogether,  even  if  the  holder  by  inquiry  shoiih 
afterwards  ascertain  the  residence  of  the  maker." 

The  complaint  in  this  case,  appears  to  be  apt,  i" 
declaring  the  liability  of  the  defendants  as  indorsers  c 
the  note.  It  is  a  mistaken  view,  that  the  suit  is  upo 
the  judgment  which  the  plaintiff  obtained  in  the  ri 
cuit  court  against  the  maker  of  the  note,  or  a  specu 
action  on  the  case  against  defendants, — one  or  tt 
other  of  which,  the  defendants,  on  appeal,  suggest  tl 
action  to  be.  It  is  a  clear  case  of  a  suit  by  the  pay( 
of  a  non-negotiable  note  against  the  indorsers  thereoi 
to  charge  them  with  its  payment.  The  complaiut  a 
leges  that  the  defendants  indorsed  the  note,  w^hich 
set  out  in  haec  verba,  and  avers  that  in  the  interi 
between  the  maturity  of  the  note — the  25th  Deceinbe 
1894 — and  the  first  term  of  the  court  to  which  su 
might  have  been  brought, — ^the  18th  day  of  May,  1895,- 
"defendants,  each,  requested  plaintiff  not  to  bring  su 
against  said  Ragland  Coal  &  Coke  Company,  (the  mak 
of  the  note)  and  expressly  promised  to  pay  the  de 
evidenced  by  said  note,  thereby  inducing  plaintiff 
delay  bringing  suit  against  the  said  Ragland  CoaJ 
Coke  Company,  wherefore  plaintiff  now  sues  to  recov 
of  defendants,  (the  indorsers  of  said  note),  the  sum 
$2,421.56,  and  also  the  said  sum  of  |8.05,  the  costs  of  si 
against  the  makers,  mth  interest,"  etc.  While  tl 
statute,  under  the  allegations  of  the  complaint,  did  n 
require  this  suit  to  be  instituted  against  the  maker  I 
fore  suing  the  indorsers  to  charge  them,  it  was  clear 
not  against  their  interest  for  it  to  have  been  doi 
It  was  a  step  in  their  interest,  to  enforce  payment, 
it  could  be  done,  out  of  the  maker  of  the  note,  witho 
resort  to  the  defendants  as  indorsers.  It  was  an  a 
of  good  faith,  withouit  tlie  effect,  as  contended  by  c 
fendants,  of  a  waiver  of  the  pi'omise  of  defendants 
pay,  as  an  inducement  to  delay  suit,  and  one  at  whi 
they  cannot  be  heard  to  complain.  The  refusal  of  tl 
court  to  grant  the  motion  of  defendants  ito  strike  ib 
part  of  the  complaint  setting  up  the  institution  of  tb 
suit,  the  rendition  of  judgment  therein,  issuance  of  e3 
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cution  thereon  and  its  return  of  "no  property  found," 
was  not  reversible  error.  Furthermore,  the  ruling  on  the 
motion  appears  alone  in  the  minute  entry  and  is  not  here 
revieT\^ble.  Nor  was  there  reversible  error  in  overruling 
the  demurrers  to  the  complaint  on  (the  same  ground, 
or  for  allowing  in  evidence  the  certified  transcript  of 
the  judgment,  the  execution  and  the  return  of  the  sher- 
iff thereon. 

2.  The  legislative  history  of  sections  892,  893  and 
894  of  the  Code  \s'as  reviewed,  and  construotion  care- 
fully given  to  l^hem  by  Biuckell,  C.  J.,  in  the  late 
case  of  Oaulfield  v,  Finnegan,  114  Ala.  39.  Of  section 
894,  and  its  subdivision  7,  it  TNas  said :  "Without  now 
assuming  to  decide  what  acts,  promises,  inducing  the 
delay  of  suit,  the  subdivision  may  comprehend,  it  is 
enough  to  say,  that  an  express  promise  to  pay  the  debt 
with  or  wthout  writing,  or  representation  of  the  sol- 
vency of  the  maker,  inducing  the  delay  of  suit,  made 
before  the  i)eriod  of  suit,  had  expired,  we  incline  ito 
the  opinion,  would  constitute  a  promise,  or  an  act, 
within  its  meaning.  The  promise  to  pay,  must,  how- 
ever, be  express;  it  must  not  be  a  mere  implied  prom- 
ise deduced  from  a  verbal  waiver  of  suit,  for  that  would 
render  nugatory  the  mandate  of  the  statute  that  the 
waiver  to  be  availing  must  l^e  in  writing  (section  893), 
and  if  it  was  in  writing,  there  would  be  no  occasion  for 
resorting  to  the  subdivision."  A  clear  distinction  *  is 
drawn  in  the  decision  between  a  waiver  of  time  for 
bringing  suit  under  section  893,  and  an  express  prom- 
ise to  pay  the  debt,  as  an  excuse  for  not  suing,  under 
section  894.  In  the  one  case,  the  waiver  must  be  in 
writing,  and  in  the  other  the  promise  need  not  be. 

3.  The  complaint  alleges, — ^as  to  the  endorsement  of 
the  note, — ^its  date  having  been  given  as  the  2d  Decem- 
ber, 1893:  "Plaintiff  avers  that  on  the  2d  dav  of  De- 
cember, 1893,  the  defendants  indorsed  a  written  obliga- 
tion executed  by  the  Ragland  Coal  &  Ooke  Company,  a 
corporation,  in  words  and  figures  following''  (setting 
out  the  note).  The  act  of  endorsement,  either  in  blank 
or  in  full,  without  qualificaition,  says  Mr.  Parsons, 
"forms  a  new  contract  with  the  indorsee,  that  the 
maker  will  pay  the  same  at  maturity,  when  duly  called 
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upon  and  notified,  and  that  the  indorser  will  pay  the 
same  if  he  does  not.  It  is  an  original  undertaking,  and 
nojt  a  promise  to  pay  the  debt  of  another  under  the 
statute  of  frauds." — 2  Parsons  on  Notes  and  Bills,  pp. 
23,  25;  Story  on  Notes,  §  135.  The  indorsement  is 
prima  facie  e^idence,  between  the  immediate  parties,  of 
a  full  and  valuable  consideration,  but  as  a  matter  of 
defense,  it  may  be  inquired  into,  the  burden  being  on 
him  who  disputes  the  consideration. — 2  Parsons  on 
Notes  &  Bills,  23;  Story  on  Prom.  Notes,  §  7;  181,  196; 
Gee  V.  Nicholson^  2  Stew.  512 ;  Parkham  v.  Stringfelloto, 
5Ala.  346;  Code,  §1800. 

The  demurrer  to  the  complaint  was  proi)erly  over- 
ruled. 

4.  The  demurrer  to  defendant's  pleas  was  properly 
sustained.  The  4th  is  not  a  denial  of  the  consideration 
of  the  note,  but  of  the  promise  to  pay,  to  induce  de- 
fendant not  to  sue  the  maker.  What  consideration  there 
was  for  the  promise  is  set  out  in  the  complaint,  which 
the  plea  of  the  general  issue  put  in  issue.  Further- 
more, there  was  no  valuable  consideration  needed  for 
the  alleged  promise.  The  vices  of  the  6th  and  7th  pleas 
fully  appear  from  what  has  already  been  said. 

5.  The  presumption  from  the  allegations  of  the 
complaint  is,  that  defendants  separately  indorsed  said 
note.  Any  evidence  on  the  part  of  either  of  them  that 
he  made  a  special,  individual  promise  to  imy  w^as 
good  as  against  him;  and  the  evidence  tends  to  show 
that  each  defendant  recognized  the  debt  as  his  individ- 
ual obligation,  and  made  such  promise. 

6.  Evidence  of  the  solvency  of  the  Kagland  Coal  & 
Coke  Company  at  the  time  the  note  fell  due,  and  the 
property  tlien  owned  by  it  and  its  value,  as  proposed  to 
be  proved  by  defendants,  were  facts  entirely  irrelevant 
to  ttlie  issue  in  the  ease,  and  were  properly  disallowed  by 
the  court.  On  the  cross-exauiination  of  the  defendant, 
J.  R.  Brown,  examined  in  chief  by  defendants,  he  was 
asked  by  plaintiff's  counsel :  "If  on  the  25th  of  De- 
cember, 1894,  [which  was  the  date  of  the  maturity  of  the 
note],  he,  witness  and  W.  T.  Brown  did  not  own  a 
majority  of  the  capital  stock  in  the  Ragland  Coal  & 
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Coke  Company?"  There  was  no  error  in  allowing  him 
to  answer,  against  the  objection  that  the  evidence 
sought  Avas  illegal  and  immaterial,  that  they  did 
own  a  majority  of  the  stock.  The  vital  issue  in  the 
case  was,  whether  or  not  the  defendants  requested  plain- 
tiff Dot  to  sue  the  Coal  &  Coke  Company,  and  promieied 
to  be  personally  responsible  for  the  debt.  If  they  had 
no  interest  in  tlie  company,  it  might  appear  unreason- 
able, that  they  had  made  such  a  request  and  promise; 
but,  if  they  owned  a  majority  of  the  stock  in  the  com- 
pany, and  practically  controlled  it,  they  had  motive 
and  interest  in  siich  request  and  promise,  and  it  was 
competent  to  go  to  the  jury  in  determining  on  all  the 
evidence,  whether  they  made  such  request  and  promise 
or  not. 

7.  Evidence  of  N.  O.  Hamilton  was  offered  by 
plaintiff,  that  in  the  year  1896  or  1897,  he  had  a  con- 
versation with  the  defendants  in  Ashe\ille,  in  which 
they  said  that  they  had  told  the  plaintiff  that  either  of 
tiem  was  worth  .the  debt ;  that  W.  T.  Brown  said  that 
he  went  to  Fowler  and  told  him  that  he  and  his  brother 
were  worth  the  debt,  and  both  of  them  said  that  they 
had  offered  to  give  plaintiff  a  mortgage  on  the  com- 
pany's property  and  pay  $300  per  month  until  the  debt 
was  settled.  Motion  was  made  by  defendants  to  ex- 
clude this  evidence,  on  the  ground  that  it  wa^  illegal, 
irrelevant  and  immaterial.  There  was  no  error  in 
overruling  the  motion.  The  evidence  tended  to  show 
an  admission  by  defendants  of  the  rtMiuest  and  promise 
alleged  to  Imve  been  made  to  induce  plaintiff  not  to 
me  the  maker  of  the  note,  and  was  competent  incon- 
neetion  with  the  other  evidence  tending  to  establish  the 
promise. 

8.  The  letter  of  J.  R.  Bivnvn  to  J.  G.  Fowler  in  1896 
was  properly  admitted,  against  the  objection  of  ille- 
gality and  irrelevancy,  and  because  it  appeared  to  have 
been  written  for,  and  at  ithe  instance  of  the  Coal  &  Coke 
Company.  It  contains  an  individual  promise  to  pay  at 
that  time,  and  also  an  expression  of  what  he  and  the 
other  endorser  had  desired  in  the  past,  viz.,  "we  wanted 
you  to  still  hold  the  same  paper."  When  taken  with 
all  the  evidence,  it  tends  to  support  the  main  issue  in 
the  cause. 
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9.  The  motion  to  exclude  the  evidence  of  John  G.  Fow- 
ler was  proi)erly  overruled.  The  motion  went  to  the  en- 
rtire  evidence,  portions  of  which  were  unobjectiona- 
ble. No  objections  appear  to  the  evidence  as  the  wit- 
ness gave  it.  Furthermore,  the  evidence  tends  to  es- 
•tablish  the  promise  as  alleged.  The  same  is  true  of  the 
evidence  of  W.  H.  Fowler. 

10.  There  was  no  error  in  the  charges  given  at  the 
request  of  plaintifif.  The  suit  is  not  on  a  joint  contract, 
or  cause  of  action,  as  contradistinguished  from  a  sev- 
eral undertaking  by  defendants.  The  parties,  as  the 
evidence  tends  to  show,  each  made  the  promise  counted 
on.  Under  the  allegations  of  the  complaint,  the  plain- 
tiff might  have  sued  either  of  defendants  without  the 
other  and  maintained  the  suit  on  his  individual  prom- 
ise. It  is  only  when  the  complaint  avers  a  joint  con- 
tract or  cause  of  action,  that  the  evidence  musft  show, 
for  a  recovery,  a  joint  and  not  a  several  promise. 
Jackson  v.  Btish,  82  Ala.  396;  Jones  v.  Englehardt,  78 
Ala.  505.  Charge  two  may  have  been  subject  to  an 
objection  of  being  argumentative,  or  laying  stress  on  a 
particular  phase  of  the  evidence,  but  this  is  not  reversi- 
ble error. 

lit  needs  no  discussion  to  show  that  the  charges  re- 
quested by  defendants  were  properly  refused. 
Let  the  judgment  be  affirmed. 


Moseley  v.  Collins  et  al. 

Applhation  for  Mandamus. 

.  Mandamus;  there  must  be  averred  a  demand  for  the  perform- 
ance of  the  act  and  the  refusal  thereof  as  a  condition  to  the 
filing  of  the  application. — To  entitle  a  petitioner  to  the  ex- 
traordinary writ  of  mandamus,  he  must  show  that  he  has  a 
clear  right  to  the  performance  of  the  act  or  the  duty  de- 
manded, and  he  must  aver  in  his  petition  that  he  had  made 
a  demand  upon  the  respondent,  and  that  the  respondent  had 
neglected  or  refused  to  comply  therewith;  and  in  the  absence 
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of  such  an  averment,  a  petition  for  mandamus  :s  defective 
and  should  be  dismissed. 

Appeal  from  the  Order  of  the  Judge  of  the  Circuit 
Court  of  Madison  County. 

Heard  before  the  Hon.  O.  Kyle. 

This  is  a  petition  addressed  to  the  judge  of  the  cir- 
cuit court  of  Madison  county,  and  filed  by  ithe  appellee, 
Anthony  W.  Moseley,  seeking,  by  mandamus,  to  have 
the  petitioner  restored  to  his  rights  and  franchises  as 
a  member  of  the  "Christian  Church  of  Huntsville,  Ala- 
bama,-- a  corporation  created  and  organized  under  the 
general  laws  of  this  State, 

Under  the  opinion  on  ithe  present  appeal  it  is  un- 
necessary to  set  out  the  facts  of  the  case  in  detail. 

On  the  hearing  of  the  cause  the  court  rendered  judg- 
ment denying  the  writ  of  mandamus,  and  ordered  the 
petition  dismissed.  From  this  judgment  the  peititioner 
appeals,  and  assigns  the  rendition  thereof  as  error. 

Robert  C.  Brickell  and  Oscar  R.  Hundley,  for  ap- 
pellants. 

Cooper  &  Foster,  contra. 

TYSON,  J. — The  petition  for  mandamus  in  this  case 
proceeds  upon  the  theory  that  no  corjyorate  action  had 
ever  been  taken  by  the  corporation  in  excluding  the  pe- 
titioner from  the  exercise  of  his  rights  as  a  member 
and  as  an  officer.  Indeed,  it  averred  that  no  vote  of 
the  members  comprising  the  corporation  was  had  di- 
recting the  striking  of  his  name  from  the  roll  of  mem- 
bership, but  that  it  was  ithe  unauthorized  act  of  the 
respondents  Collins  and  McBride  assuming  to  act  in 
their  official  capacity  as  elders.  The  prayer  of  the  pe- 
tition is  for  a  writ  of  mandamus  directed  to  the  cor- 
poration, to  Ira  F.  Collins,  Jesse  B.  Boyd  and  S.  E. 
Collins,  commanding  that  a  certain  paper  writing  pur- 
porting to  have  been  adopted  by  the  members  of  the 
corporation  directing  the  church  registrar  to  cancel  the 
name  of  petitioner  on  the  roll  of  membership,  be  stricken 
from  the  file  of  the  record  of  memorials  of  said  church, 
and  thait  any  minute  entry  or  record  of  the  procedings 
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on  said  paper  writlug  may  be  expunged.  And  furthei 
commanding  tliat  his  name  be  restored  to  the  roll  ol 
membership  of  said  church.  On  the  hearing,  the  peti 
tion  was  dismissed  and  this  appeal  is  prosecuted  frou 
that  judgment. 

Pretermitting  a  discussion  or  decision  on  the  ques 
tion  as  to  Avliether  the  wrongs  complained  of  are  no 
solely  for  the  cognizance  of  an  ecclesiastical  tribunal 
purely  ecclesiastical  or  spiritual,  involving  the  right  o 
the  church  to  exclusiA^ely  detennine,  we  think  it  clear 
treating  the  case  as  made  by  the  petition  as  one  in 
volving  propin^ty  rights,  that  its  dismissal  was  propei 

To  entitle  the  petitioner  to  this  extraordinary  wri 
he  must  show  that  he  has  a  clear  right  to  the  perfomi 
ance  of  the  act  or  duty  demanded  and  that  on  deman(] 
the  respondents  have  neglected  or  refused  performance 
"The  invariable  test  by  which  the  right  of  a  party  applj 
ing  for  a  mandamus  is  determined,  is  to  inquire,  firni 
whether  he  has  a  clear  legal  riglit ;  and  if  he  has,  thei 
HecondUi^  whether  there  is  any  other  adequate  remed 
to  which  he  can  re-sort  to  enforce  his  right.'' — ^pec 
i\  Cocke ^  57  Ala.  215;  E,r  parte  Edwards,  123  Ala.  102 
Hill  r.  Tarrer,  130  Ala.  592. 

In   Jlerrill  on   Mandamus  the  rule  is  stated   to  bi 
"When  the  duty  sought  to  be  enforced  is  of  a  privat 
nature,  aflFecting  only  the  right  of  the  relator,  a  pei 
sonal  demand  is  necessary;  and  it  is  also  necessar}^,  i 
the  duty  sought  to  be  enforceil  is  of  such  a  charactt 
that  it  could  not  be  expected  to  be  i)erformed  till  di 
manded.    Decisions,  that  there  must  be  an  expi*ess  an 
distinct  demand  or  request  to  perform,  must  l>e  coi 
fined  to  such  cases.    \Vliere,  hoAvever,  the  duty  is  of 
purely  public  nature,  wherein  no  individual   right  ( 
duty  is  concerned,  and  where  there  is  no  one  i)ersc 
upon  Avhom  a  right  or  duty  devolves  to  make  a  d 
mand  of  performnce,  an  express  demand  or  refusal 
not  necessary." — §  224.    The  same  author  says :    "Sin 
this  writ  never  issues  against  a  party  unless  he  is 
default,  it  must  clearly  appear  by  the  allegations 
the  petition  that  a  demand  has  been  made  on  him 
fulfill  his  duty  and  perform  the  act  desired.     *     * 
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When  an  averment  of  a  demand  is  necessary,  that  lack 
of  such  averment  is  fatal,  even  though  the  trial  court 
may  find  such  a  request  and  refusal.  ♦  •  ♦  When 
a  demand  is  ne(,*essary,  the  fact  that  it  was  miade  must 
be  alleged  with  precision." — §  257.  Again  he  says:  'It 
must  appear  by  the  allegations  of  the  petition  that  the 
party  etmiplained  of  refused  or  failed  to  comply  with 
the  demand  to  fulfill  his  duty." 

iloses  on  Mandamus,  on  page  18,  states  the  rule  to 
be:  "In  order  to  lay  the  foundartion  for  issuing  a  writ 
of  manilamns^  there  must  liave  been  a  refusal  to  do  that 
which  it  is  the  object  of  the  mandamus  to  enforce,  either 
in  direct  terms,  or  by  circumstances  distinctly  showing 
an  intention  in  the  party  not  to  do  the  act  required." 

In  Tapping's  Mandamus,  p.  282,  it  is  said:  "It  is 
an  imperative  rule  of  the  law  of  mandamus^  that,  pre- 
viously to  the  making  of  the  application  to  the  court 
for  a  writ  to  command  the  performan<*e  of  any  partic- 
ular a€t,  an  express  and  distinet  demand  or  request  to 
perform  it,  must  have  l)een  made  by  the  prosecutor  of 
the  defendant,  who  must  have  refused  to  comply  with 
such  demand,  either  in  direct  terms  or  by  conduct  from 
which  a  refusal  can  be  conclusively  implied;  it  being 
due  to  the  defendant  to  have  the  option  of  either  doing 
or  refusing  to  do,  that  which  is  required  of  him,  be- 
fore an  application  shall  lie  made  to  the  court  for  the 
purpose  of  compelling  him." 

This  latter  quotation  was  adopted  and  enforeed  by 
the  8ui)reme  C^ourt  of  the  United  States,  as  announc- 
ing .the  correct  rule,  in  Vnited  t^fates  r.  Boutircll,  17 
Wall.  604.  See  also  Heard's  Shortt  Ex.  Rem.,  pp.  247-8 ; 
High's  Ex.  Legal  Rem.,  §§  12,  13;  State  ?;.  Lehre^  7 
Rich.  Law  (S.  Car.),  250;  (K  d  V.  /?.  /?.  Co,  r.  Plnnuis 
Co.,  37  €al  362;  Th^  People  t\  Mount  Morris,  137  111. 
579;  The  State  v.  Schaack,  28  Minn.  359;  The  State  v. 
Davis^  Th,  431;  The  State  r.  Smith,  31  Neb.  590;  Doug^ 
las  r.  Toityn  ^of  Chatham,  41  Oonn.  211 ;  Lee  Co.  v.  The 
State.  36  Ark.  276;  Crand  Co.  v.  Satnng.^  Banl\  8  Colo. 
App.  43;  State  v.  Mayor  d  Aldermen,  22  Fla.  25,  26; 
Leonard  v.  House,  15  Ga.  473;  L.  E.  &  W.  R'y  Co.  v. 
The  State,  139  Ind.  158;  Compton  v.  Airial.  9  La.  Ann. 
496;  Cheseboro  r.  Montgomery,  70  Mich.  650. 
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An  analogous  principle  lias  ofiten  been  recognized  by 
this  court  in  suits  brought  by  stockholders  against  cor- 
porations of  which  they  are  members  to  correct  alleged 
corporate  wrongs.  In  those  cases,  it  has  been  uni- 
formly held  that  generally  before  the  stockholder  can 
maintain  an  action  against  the  corporation,  he  must 
first  make  demand  upon  the  managing  board  of  officers, 
to  correct  the  wrongs  complained  of  and  meeting  with 
failure  or  refusal,  he  must  next  seek  redress  through  the 
stockholders,  as  a  body. — Decxitur  Co.  v.  Painty  113  Ala. 
531;  Bridgeport  Go.  v.  Tritsch,  98  Ala.  274;  Steiner 
V.  Parsons,  103  Ala.  215;  Roman  v.  Woolfolk,  98  Ala. 
219. 

We  have  but  ito  apply  these  principles  to  the  petition 
in  this  case.  No  demand  and  refusal  upon  the  church 
is  averred.  Non  constat,  the  wrongs  complained  of 
would  have  been  righted  by  that  cori)oration  had  it 
been  requested  to  do  so.i — Parker  v.  Hubbard,  64  Ala. 
203.  While  it  is  doubtless  immaterial,  we  call  atten- 
tion to  the  faot  that  the  evidence  shows  that  no  re- 
quest or  demand  was  ever  made  upon  the  corporation 
to  right  the  wrongs  alleged. 

It  is  hardly  necessary  to  add  that  the  acts  of  the  re- 
spondents, Collins,  Boyd  and  Collins,  if  unauthorized 
and  void  as  averred  in  the  petition,  did  not  and  could 
not  operate  to  deprive  the  petitioner  of  any  of  his  rights 
as  a  member  or  oflicer  in  the  corporation. 

It  is  unnecessary  to  notice  any  of  the  exce|)tion8  re- 
served upon  the  trial,  since  they  cannot  change  the  re- 
sult. 

The  judgment  refusing  the  writ  and  dismissing  the 
petition  must  be  affirmed. 
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Elston  V.  Roop  &  Sewell. 

Action  of  Detinue. 

1.  Detinue;    sufficiency    of     plea, — In    an    action    of    detinue,    a 

plea  that  "defendant  further  suggests  that  the  title  to  suit  is 
partly  based  upon  a  mortgage,"  presents  no  material  issue, 
and  should,  upon  motion,  be  stricken  from  the  file. 

2.  8ame;  same. — In  such  action,  a  plea  which  attempts  only  to  set 

up  fraud  in  the  execution  of  the  mortgage  covering  the  prop- 
erty sued  for  by  the  defendants  to  the  plaintiffs,  without  show- 
ing that  plaintiff's  title  to  or  right  to  recover  the  property  de- 
pended upon  or  was  aifected  by  the  alleged  fraud,  presents  no 
defense  to  the  action  and  is  subject  to  demurrer  and  motion 
to  strike. 

3.  Execution  of  written  instrument;  attestation  by  one  who  did  not 

see  party  sign. — A  writing  may  be  validly  attested  by  one  who 
did  not  see  the  parties  executing  it  sign  such  writing,  if  such 
parties  appear  before  him  and  acknowledge  that  the  signa- 
tures to  the  writing  are  their  own,  and  requested  him  to  sign 
in  attestation  of  that  fact;  and  this  is  true  although  the 
signatures  of  one  of  the  parties  to  the  instrument  was  made 
by  his  name  being  written  for  him  and  he  affixing  his  mark 
thereto. 

4.  Mortgage  of  personal  property;  when  conveys  title  to  agent  and 

gives  him  right  to  maintain  detinue. — Where  a  mortgage  of 
personal  property  is  given  to  certain  named  persons  described 
therein  as  agents  of  a  third  party,  the  certain  named  parties 
as  mortgagees  acquired  title  to  said  property  and  can  main- 
tain an  action  of  detinue  against  the  mortgagors  upon  default 
being  made  by  them. 

5.  Mortgage  of  personal  property ;  right  of  possession  thereunder; 

detinue;  admissibility  in  evidence. — A  mortgage  of  personal 
property,  in  the  absence  of  a  stipulation  to  the  contrary, 
vests  in  the  mortgagee  a  right  to  immediate  possession;  and 
when  such  mortgage  is  given  to  secure  the  performance  of  a 
contract,  if  the  mortgagor  fails  to  perform  the  contract, 
the  mortgagee  can  maintain  an  action  of  detinue  for  the  mort- 
gaged property,  and  said  mortgage  is  not  rendered  inadmis- 
sible in  evidence  by  the  non-production  of  the  contract,  the 
performance  of  which  was  intended  to  be  secured  by  the  exe- 
cution of  the  mortgage. 
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6.  Detinue;  mortgage  of  personal  property;  sufficiency  of  judgment. 
Where  in  an  action  of  detinue,  the  plaintiff's  right  to  posses- 
sion is  claimed  under  a  mortgage  which  was  given  to  se- 
cure the  performance  of  a  contract,  which  the  mortgagor  de- 
fendant had  failed  to  perform,  if  there  is  a  suggestion  made 
upon  the  record  that  the  suit  was  by  a  mortgagee  against  a 
mortgagor,  as  provided  by  statute,  (Code,  §  1477),  and  the 
cause  is  tried  by  the  court  without  the  intervention  of  a  jury, 
it  is  proper  for  the  court  in  rendering  judgment  to  ascertain 
the  amount  of  the  mortgage  debt  to  the  amount  expressly 
stipulated  for  in  the  mortgage,  as  liquidated  damages  which 
were  to  accrue  upon  the  failure  of  the  defendant  to  perform 
said  contract. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  James  W.  Lapsley. 

This  was  an  action  of  detinue  brought  by  the  ap- 
pellees, Roop  &  Se\Yell,  a  partnership,  against  the  ap- 
pellants, Jarrett  Elston  and  W.  F.  Elston,  to  recover 
the  possession  of  a  horse,  a  mule,  a  buggy  and  wagon, 
and  the  value  of  the  hire,  or  use,  of  such  property  dur- 
ing the  detention  thereof.  The  case  was  instituted  in  a 
justice  of  the  peace  court  and  was  carried  to  the  city 
court  of  Anniston  by  appeal.  In  the  city  court  the  de- 
fendants filed  the  following  pleas :  "1.  And  now^  come 
the  defendants  and  say  they  are  not  guilty,  and  do  not 
detain  the  property  sued  for  and  described  in  the  coin- 
plaint.  2.  Defendants  further  suggests  that  the  title 
to  suit  is  partly  based  upon  a  mortgage.  3.  Defendants 
say  that  they  undertook  to  make  a  joint  contract  with 
F.  L.  Crardner  to  carry  the  mail  on  ix)ute  24,316  from 
Zula  to  Anniston  for  a  tenn  of  one  year,  and  that  the 
defendants  were  told  by  one  Sewell,  one  of  the  plain- 
tiffs in  this  case,  that  the  contract  referred  ito  the  mort- 
gage contained  in  the  agreement,  and  that  relying  on 
the  representations  of  Sewell,  they  undertook  to  exe- 
cute said  contract  and  ithe  mortgage  sued  on,  and  that 
said  Sewell  misled  them  as  to  the  time,  and  that  im- 
mc*diately  upon  the  discovery  of  the  fraud  practiced  in 
the  procuring  of  the  signature  of  defendants  they  at 
once  notified  F.  L.  Gardner  that  they  would  not  un- 
dertake to  carry  said  mail  for  four  years  as  named  in 
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the  contrai^f  The  plaintiff  demurred  to  the  third 
plea  upon  the  following  grounds:  "1.  Said  plea  fails 
to  show  what  connection  the  contract  and  mortgage 
therein  referred  to  have  wiith  the  plaintiffs'  suit.  2. 
For  that  no  sufficient  facts  are  alleged  to  show  that  said 
contract  and  mortgage,  if  they ^ are  the  basis  of  the  suit, 
are  not  valid  and  binding.  3.  For  that  said  plea  does 
not  show  any  such  false  and  fraudulent  representations 
by  plaintiffs,  or  any  one  for  plaintiffs,  as  would  avoid 
either  the  contract  or  mortgage  referred  to  in  the  plea." 
The  plaintiffs  also  moved  to  strike  the  third  plea  upon 
the  ground  that  said  plea  is  frivolous  and  fails  to  show 
wherein  it  w^ould  afford  a  defense  and  states  no  issue 
involved  in  the  cause. 

The  plaintiffs  moved  t<:  strike  th€  defendan*K  siip/ 
gestion  numbered  2  from  the  file  upon  the  following 
grounds :  1.  No  facts  are  stated  in  said  plea  to  show 
that  plaintiffs  claimed  title  to  the  i^openty  sued  for 
by  the  terras  of  the  mortgage.  2.  That  the  fact  that 
plaintiffs  base  their  right  to  recover  partly  on  a  mort- 
gage is  no  defense  to  the  suit.  3.  That  said  suggestion 
fails  to  state  sufficient  facts  to  authorize  the  court  to 
ascertain  any  fact  or  issue  in  the  oase.  The  court  sus- 
tained the  plaintiffs'  demurrers  to  the  defendants'  third 
plea  and  also  the  motions  to  strike  the  second  and  third 
pleas. 

On  the  trial  of  the  cause  the  plaintiffs  introduced 
one  George  J.  Stone,  who  itestified,  against  the  defend- 
ants' objection,  that  the  defendants  came  before  him 
and  admitted  that  they  signed  a  certain  mortgage  which 
was  given  to  Roop  &  Sewell;  that  he  did  not  see  the 
defendants  sign  the  mortgage,  but  that  the  defendants 
swore  before  him  that  they  had  signed  the  same,  and 
that  Jarrett  Elston  said  to  him  that  he  made  his  mark 
opposite  his  name  to  said  mortgage;  that  thereupon  the 
witness  signed  his  name  as  a  witness  to  the  signature 
of  the  defendants  to  said  instrument  and  attached  his 
notary  public  seal  thereto.  The  paper  referred  to  in 
the  testimony  of  the  witness  Stone,  which  was  pur- 
ported to  have  been  signed  by  the  defndantes  in  the 
presence  of  the  witness  Stone  was  as  follows:  "State 
of  Alabama,  Calhoun  County.     Five  days  after  failure 
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to  transport  the  U.  S.  Mail  on  Route  No.  24316  from 
Anniston  to  Zula  from  Aug.  13,  1900,  to  June  30,  1904, 
I  agree  to  pay  Roop  &  Sewell,  Agents  for  F.  L.  Gaixlner, 
eonjtraetor  with  United  States  for  above  named  route, 
three  hundred  dollar®  liquidated  damages,   for  value 
received,  with  interest  from  the  fifth  day  after  failure 
until  paid,  at  seven  per  cent  per  annum,  with  all  costs 
of  collection,  including  ten  per  cent  attorney's  fees. 
And  to  secure  the  payment  of  this  note  I  hereby  mort- 
gage and  convey  unto  said  payees,  their  heirs  and  as- 
signs, the  following  property,  to-wit:"   There  then  fol- 
lows a  description  of  the  pmperty  sued  for  in  the  pres- 
ent action,  and  also  a  waiver  of  the  right  of  exemp- 
tion.    Upon  the  plaintiffs  offering  fthis   instrument  in 
evidence  the   defendants  objected   upon  the  grounds: 
1.    That  the  execution  of  said  instrument  had  not  been 
proved.     2.     Said  mortgage  does  not  show  any  title  in 
the  plaintiffs.     3.     That  the  mortgage  was  irrelevant 
and  immaterial.    The  court  overruled  the  o^bjections  and 
the  defendants  duly  excepted.  The  defendants  then  made 
a  suggestion  as  provided  under  the  statutes  that  the 
mortgage  be  ascertained.     Sewell,  one  of  the  plaintiffs, 
testified  as  a  witness,  that  the  defendants  had  never 
carried  the  mail  under  the  written  contract  which  they 
signed  with  F.  L.  Gardner.    It  was  further  shown  that 
the  defendants  were  not  in  possession  of  the  property 
at  the  time  of  the  institution  of  the  suit.    Each  of  the 
defendants,   as  a   witness,   testified   that  they  did  not 
know  at  the  time  of  executing  the  mortgage  introduced 
in  evidence  that  they  were  signing  such  paper;  that 
they  had  agreed  with  F.  h.  Gardner  upqn  representa- 
tions made  to  them,  that  they  would  carry  the  mail, 
but  that  they  had  never  agi*eed  to  execute  the  mortgage 
introduced  in  evidence,  and  that  said  mortgage  waj  not 
read  over  to  them  before  it  was  signed  by  them,  nor  did 
fthey  know  its  contents.    In  rebuttal,  Sewell,  one  of  the 
plaintiflPs,  and  George  Stone,  each,  testified   that  the 
mortgage  was  read  over  to  the  defendants  before  they 
signed  and  executed  the  same. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jurj .    Upon  the  introduction  of  all  the  ev- 
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idence  the  eourit  rendered  judgment  in  favor  of  the 
plaintiffs,  and  in  accordance  with  the  suggestions  on 
the  record  that  the  suit  was  by  mortgagees  against 
mortgagors,  the  court  ascertained  the  amount  of  the 
mortgage  debit  to  be  the  sum  of  $300.  To  the  rendition 
of  this  judgment  the  defendants  duly  excepted.  The 
defendants  appeal,  and  assign  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions  were  re- 
served. 

E.  H.  Hanna,  for  appellants. — If  there  was  fraud  in 
obtaining  the  signatures  or  in  the  execution  of  the  con- 
?tract,  then  plaintiffs  could  not  recover. — Foster  v. 
Johnston,  70  Ala.  249  ;DavhH  vl  Snyder^  70  Ala.  315. 

The  mortgage  should  not  have  been  introduced  in  ev- 
idence, for  it  was  not  shown  to  have  been  executed  as 
required  by  law. — Houston  v.  State ,  114  Ala.  15;  Stew- 
art V.  Beard,  69  Ala.  470;  Bickley  v.  Keenan,  60  Ala. 
293. 

Coleman  &  Blackmon^  contra. — The  execution  of  the 
mortgage  was  sufficiently  proved  to  allow  the  mortgage 
to  be  introduced  in  evidence. — 9  Am.  &  Eng.  Ency.  Law 
(2d  ed.),  149  and  cases  cited  in  note  4;  Merritt  v. 
Phinx,  48  Ala.  87 ;  Sharp  v,  Orme,  61  Ala.  263 ;  Rogers 
V,  Adams,  66  Ala.  600;  Carlisle  v.  Carlisle,  78  Ala.  542; 
Torrey  v.  Forbes,  94  Ala.  135;  Railroad  Co.  v.  Ham- 
mond]  104  Ala.  191. 

The  fact  that  the  plaintiff  in  this  suit  was  described 
in  the  mortgage  as  the  agent  of  Gardner,  did  not  pre- 
vent them  from  acquiring  under  the  mortgage  the  title 
to  the  property  conveyed  therein.  Under  said  mort- 
gage they  had  the  title  to  the  property  conveyed  therein 
and  a  right  to  maintain  an  action  of  detinua — Chambers- 
V.  Mauldin,  4  Ala.  447 ;  Barker  v,  Washington,  5  S.  &  P. 
142;  4  Am.  &  Eng.  Ency.  Pleading  &  Practice,  note  7, 
page  514 . 

SHARPE,  J.— Plea  2  to  the  complaint  filed  in  the 
city  court  did  not  present  a  material  issue,  nor  from 
anything  api)earing  in  the  pleadings  could  it  be  seen 
that  plea  3  presented  a  defense  since  it  attempts  only 
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to  set  up  fraud  in  the  exeention  of  a  mortgage  with- 
out showing  ithat  plaintiffs'  title  to  or  right  to  recover 
the  property  depended  on  or  was  affected  by  the  alleged 
fraud.  These  pleas  were  each  subject  to  the  demurrers 
and  to  ithe  motion  to  strike. 

A  writing  may  be  validly  attested  by  one  who  did 
not  see  the  parties  to  it  sign,  where  they  appear  be- 
fore him  and  acknowledge  the  signatures  are  their  own, 
and  reijuested  him  to  sign  in  attestation  of  the  fact. — 1 
Devlin  on  Deeds,  §  257;  9  Am.  &  Eng.  Ency.  Law,  149 
and  note  4.  In  this  way  Stone's  attestation  of  the 
mortgage  under  whi<*h  the  plaintiffs'  claim  was  pro- 
cured, and  thereby  the  mark  of  Jarrett  Elston  became  a 
signature  within  the  meaning  of  that  clause  of  section 
1  of  the  Code  which  provides  that  "  ^signature'  or  *sub- 
scription'  includes  mark  when  the  person  cannot  write, 
his  name  being  written  near  it,  and  witnessed  by  a  per- 
son who  writes  his  own  name  as  a  witness." 

The  fact  that  plaintiffs  were  described  in  the  mort- 
gage as  agents  for  Gardner  did  not  prevent  title  to 
the  property  from  vesting  in  plaintiffs.  It  may  be  that 
as  between  them  and  Crardner  they  were  only  trustees^ 
but  they  were  not  for  that  reason  incapacitated  to  main- 
tain tlie  action. — Baker  v,  Washiyiffton,  5  Stew.  &  Port. 
142;  Pierce  v,  Javksoiu  56  Ala.  599. 

Tlie  mortgage  though  given  to  secure  i)erformance  of 
a  contract  with  Gardner  was  not  rendered  inadmissible 
as  by  the  non-production  of  that  contract,  for  under 
the  issues  the  performance  or  breach  of  that  contract 
w^as  not  involvM.  The  mortgage  on  its  fa<*e  imponted  a 
present  conveyance  of  the  property  sued  for  to  the  plain- 
tiff as  security  for  a  debit  to  accrue  upon  specified  con- 
tingency, viz. :  defendants'  failure  to  carry  mail  on  a 
given  route  for  four  years.  It  contains  nothing  either 
expressly  or  impliedly  postponing  plaintiffs'  right  to 
have  possession  of  the  property  or  making  that  right  to 
depend  on  a  failure  ito  perform  the  contract  with  Gard- 
ner. It,  therefore,  entitled  the  plaintiffs  to  have  pos- 
session immediatelv  upon  its  execution. — Ellington  v. 
Charleston^  51  Ala.'  166;  Heflin  v,  ^lay^  78  Ala.  180. 

The  gist  of  tlie  action  was  the  alleged  wrongful  de- 

VoL.  133. 


Digitized  by 


Google 


i»«^-3  OP  ALABAMA.  337 

[Laster  v.  Blackwell.] 

tention,  and  if  the  validity  of  ithe  mortgage  be  assumed, 
the  detention  was  wrongful  isince  the  plaintiffs  had  both 
the  legal  title  and  the  right  of  possession.  On  the 
question  of  whether  the  mortgage  was  rendered  invalid 
by  frauduleuit  representations  the  burden  of  proof  was 
on  defendants  and  the  e\dden<?e  on  that  issue  does  not 
seem  to  preponderate  in  their  favor. 

Upon  defendants'  suggestion  made  under  section  1477 
of  the  Code  the  court  sitting  without  a  jury  ascertained 
the  amounit  of  the  mortgage  debt  to  be  $300,  which  was 
the  amount  expressly  stipulated  for  in  the  mortgage 
as  liquidated  damages  to  accrue  upon  the  failure  of  de- 
fendants to  carry  the  mail  on  a  given  route  for  four 
years.  This  finding  was  proper  whether  the  stipula- 
tion be  regarded  as  one  for  liquidated  damages  of  for 
a  penalty.  If  for  the  former,  the  mortgage  was  security 
for  the  whole  amount,  and  if  for  the  latter  the  mort- 
gage was  still  security  for  the  damage  actually  sustained 
by  the  breach  of  the  agreement,  and  of  this  amount  the 
agreement  of  panties  was  evidence  upon  which  the  court 
was  authorized  to  predicate  its  finding  in  the  absence 
of  other  evidence  on  the  subject,  of  which  there  was 
none. 

The  amount  of  the  debt  as  ascertained  exceeded  the 
value  of  the  property  and,  therefore,  the  court  was  not, 
under  the  statute,  required  to  so  frame  the  judgment 
as  to  allow  defendants  to  pay  the  debt  and  costs  in  dis- 
charge of  their  liability  to  execution  on  the  principal 
judgment;  but  the  fact  that  the  judgment  was  so  ren- 
dered did  not  injure  the  defendants  and  was,  there- 
fore, not  error  entitling  them  to  a  reversal. 

The  judgment  will  be  affirmed 


Laster  v.  Blackwell. 

statutory  Action  of  Ejectment. 

1.     Trial  and  its  incidents;  how  judgment  by  court  without  jury  re- 
22c 
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viewed  on  appeal. — ^Where  a  case  is  tried  by  the  court  with- 
out the  intervention  of  a  jury,  and  the  evidence  is  in  con- 
flict, the  judgment  rendered  by  the  court  will  not  be  reversed, 
unless  it  is  plainly  erroneous. 

2.  Same;  same;  action  of  ejectment. — In  an  action  of  ejectment 

the  cause  was  tried  by  the  court  without  the  intervention  of  a 
jury.  The  only  witnesses  testifying  in  the  case  were  intro- 
duced by  the  plaintiff.  The  material  contention  was  as  to  the 
contents  of  a  lost  deed;  the  plaintiff's  contention  being  that 
this  deed  conveyed  a  life  estate  to  their  mother,  with  remaind- 
er in  fee  to  them,  while  the  defendant's  contention  was  that 
said  deed  conveyed  an  absolute  fee  simple  title  In  the  mother. 
The  testimony  of  four  of  the  witnesses  Introduced  by  the 
plaintiff  tended  to  show  that  the  life  estate  to  the  mother  with 
remainder  to  her  children  waff  conveyed  by  said  deed,  but  the 
statements  of  these  witnesses  were  more  of  their  construc- 
tion of  the  deed  than  statements  as  to  their  recollection  of  its 
contents,  or  the  contents  in  substance,  and  two  of  the  w.t- 
nesses  had  never  read  the  deed,  but  had  heard  it  read  about 
forty  years  before  the  trial.  The  other  three  of  the  witnesses 
introduced  by  the  plaintiff  had  each  read  the  deed,  and  each 
stated  positively  that  it  contained  no  conveyances  of  a  life 
estate  to  the  mother  with  remainder  to  her  children,  but  was 
an  absolute  warranty  deed  to  the  mother,  saying  nothing 
about  a  life  estate.  Held:  That  with  such  conflict 
in  the  testimony  of  the  witnesses  introduced  by  the  plaintiff, 
the  judgment  of  the  court  in  favor  of,  the  defendant  cou' 
not  be  said  to  be  plainly  erroneous,  and,  therefore,  such  judg- 
ment will  not  be  reversed. 

3.  Same;  same. — To  reverse  a  judgment  on  appeal,  there  must  be 

manifest  error  appearing  in  the  record ;  and  In  an  action  of 
ejectment,  where  the  plaintiffs  claim  title  as  remaindermen 
under  a  lost  deed,  but  there  is  no  evidence  in  the  record  that 
the  life  tenant  was  dead  at  the  commencement  of  the  suit,  a 
judgment  in  favor  of  the  defendant  can  not  be  said  to  be  er- 
roneous, and  will  not  be  reversed. 

Appeal  from  the  City  Court  of  Gadsden. 

Tri(^  l>efore  the  Hon.  John  H.  Disque. 

This  was  a  statutory  action  brought  by  the  appellants 
against  the  appellees.  The  plaintiffs  claim  to  be  the 
owners  of  the  lands  sued  for,  under  and  by  virtue  of 
a  deed  executed  by  Micajah  Sanson,  Lemile  Sanson,  his 
wife,  to  Eliza  Lasiter,  for  and  during  her  natural  life 
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and  at  her  death  to  her  children.  All  of  the  plaintiffs 
are  the  children  and  heirs-at-law  of  the  said  Eliza  Ijas- 
ter. 

The  defendants  claim  through  a  deed  alleged  to  have 
been  executed  by  Micajah  Sanson  and  Lemile  Sanson, 
his  wife,  to  Eliza  Laster,  but  which,  defendants  con- 
tend, was  an  absolute  warranty  deed,  and  neither  re- 
served nor  limited  any  remainder  or  estate  to  her  chil- 
dren. The  facts  of  the  case  necessary  to  an  understand- 
ing of  the  decision  on  the  present  appeal  are  suflSciently 
stated  in  the  opinion. 

The  caupc  was  (tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  judgment  was  rendered  for  the 
defendant.  The  plaintiffs  appeal,  and  assign  as  error, 
among  other  rulings  of  tlie  trial  court,  the  rendition  of 
judgment  for  the  defendant. 

Grigsby  E.  Thomas,  Ju.,  and  Henry  F.  Reesk,  for 
appellant. 

J  AS.  Aiken  and  Dortcil  &  Martin,  contra. 

DOWDELL,  J. — 'This  is  a  sta/tutory  action  of  eject- 
ment. The  case  was  tried  in  the  court  below  without 
the  intervention  of  a  jurj',  and  a  judgment  wa*^  rendered 
by  the  court  below  in  favor  of  the  defendants.  While 
there  are  several  assignments  of  error,  only  one  is  in- 
sisted on  in  brief  of  counsel  for  appellants,  and  that  is, 
that  the  trial  court  erred  in  rendering  judgment  in  favor 
of  the  defendants  on  the  evidence.  The  evidence  was  in 
conflict,  and  the  rule  in  such  cases  is,  not  tx)  disturb 
the  judgment  unless  it  is  plainly  erroneous. — Scar- 
hrough  t\  Borders  &  Co.,  115  Ala.  436.  The  burden  of 
proof  w^as  on  ithe  plaintiffs  to  make  out  their  case.  The 
only  witnesses  testifying  in  the  case  were  introduced 
by  the  plaintiffs.  The  material  contention  in  the  case 
was  as  to  the  contents  of  a  lost  deed,  upon  which  plain- 
tiffs relied  for  their  title  to  the  land  in  question.  Their 
contention  being  that  this  deed  conveyed  a  life  estate 
to  their  mother,  one  Eliza  Laster,  with  remainder  in 
fee  to  them.  The  tendency  of  the  evidence  of  four 
of  plaintiffs'  witnesses  was  to  support  the  plaintiffs' 
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contention,  while. the  tendency  of  the  evidence  of  thre 
other  witnesses,  who  were  sworn  on  behalf  of  plaintiffs 
on  their  cross-examination,  was  to  disprove  plaintiffs 
contention.  The  plaintiffs  in  introducing  these  m\ 
nesses  vouched  for  their  credibility  «is  much  so,  as  thoB 
witnesses  whose  evidence  tended  to  support  their  theor 
of  the  case.  Under  this  conflict  in  the  testimony  ,  w 
cannot  say  that  the  judgment  of  the  court  on  the  evi 
dence  was  plainly  erroneous.  On  the  contrary,  after 
careful  review  and  consideration  of  the  evidence,  we  ai 
clearly  of  the  opinion  that  the  conclusion  of  the  tris 
court  was  right  and  its  judgment  proper.  The  test 
mony  of  those  witnesses  that  itended  to  show,  that 
life  estate  to  the  mother  with  a  remainder  to  her  chi 
dren,  was  conveyed,  as  e\idence  of  the  contents  of 
lost  deed,  was  of  a  character  not  very  satsfactory,  rd 
of  doubtful  competency  but  the  question  of  its  admi 
sibility  is  noft  before  us,  as  it  was  admitted.  We  sa 
not  of  a  nature  very  satisfactory,  because  their  stat 
ments  were  rather  more  of  the  witnesses'  constructic 
of  the  deejd,  than  a  statement  of  their  recollection  of  i 
contents,  or  the  contents  in  substance.  Two  of  thei 
witnesses  had  never  read  the  deed,  buit  had  only  heai 
it  read  about  forty  years  since.  The  three  witnessi 
whose  testimony  was  in  opposition  to  this,  had  re^ 
the  deed,  and  stated  positively  that  it  contained  i 
conveyance  of  a  life  estate  to  Eliza  Laster  with  remai 
der  to  her  children,  but  was  a  straight  deed  to  Eh: 
with  warranty  and  said  nothing  about  a  life  estal 
With  this  decided  conflict  in  the  evidence,  and  betwe 
witnesses  introduced  by  the  plaintiffs,  with  the  burdi 
upon  them  of  proving  their  case  to  the  reasonable  sf 
isfaction  of  the  court,  a  case  is  not  presented  on  a 
peal  for  the  reversal  of  the  judgment  of  the  trial  con 
as  being  plainly  erroneous. 

There  is  another  question  in  the  case,  which  is  fat 
to  appellants'  right  of  reversal  of  the  judgment.  ' 
reverse  a  judgment  on  appeal  there  must  be  manif^ 
eiTor  appearing  in  the  record.  The  plaintiflFs  clai 
title  under  the  lost  deed  as  remaindermen.  If  it  wf 
conceded  that  this  deed  conveyed  title  to  them  as  i 
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maindermen,  there  is  no  evidence  in  the  record  that  the 
life  tenant  was  dead  at  the  commencement  of  the  suit. 
I?t  is  an  elementary  principle  in  actions  of  ejectment, 
that  the  plaintiff  in  order  to  recover  must  have  title  at 
the  commencement  of  the  suit  as  well  as  at  the  trial. 
The  only  evidence  as  to  the  death  of  Eliza  Laster,  the 
supposed  life  tenant,  is  to  be  found  in  the  depositions 
of  two  of  plaintiffs'  witnesses,  one  of  whom  says  "she 
died  last  June  a  year  ago ;''  the  other  witness  says  "she 
has  been  dead  two  years."  This  suit  was  begun  on  the 
23d  of  July,  1894,  and  the  trial  was  had  on  the  4th  day 
of  October,  1900.  There  is  nothing  in  the  record  to  in- 
form us  when  the  depositions  of  the  two  witnesses  who 
testify  as  to  the  death  of  Eliza  Laster,  were  tak:en.  For 
aughit  that  appears  these  depositions  may  have  been 
tak:en  in  the  year  1900,  when  the  trial  was  had,  and  if 
so,  she  was  not  dead  at  the  commencement  of  the  suit, 
and  then  the  plaintiffs  as  remaindermen  could  not 
maintain  this  action.  Error  on  appeal  will  not  be  pre- 
sumed, it  must  be  shown. 
AflSrmed. 


Hardee  v.  Abraham « 

Statutory  Action  of  Detinue. 

Appeal  from  judgment  by  justice  of  the  peace;  not  necessary 
that  the  paper  sent  up  by  the  justice  should  be  certified. 
Where  an  appeal  is  taken  from  a  judgment  of  a  justice  of  the 
peace  to  the  circuit  court,  it  is  not  necessary  for  the  justice 
of  the  peace  to  certify  anything;  hut  all  that  is  required  hy 
the  statute,  (Code,  §  484),  is  that  he  must  return  all  the  ori- 
ginal papers  in  the  cause,  together  with  the  statement  of  the 
case  and  Judgment  rendered,  signed  by  him. 

Bame;  when  not  necesary  for  new  complaint  to  be  filed;  suffi- 
ciency of  judgment  by  default, — When  on  an  appeal  taken 
from  a  judgment  of  the  justice  of  the  peace,  there  is  included 
in  the  original  papers  returned  by  the  justice  to  the  clerk 
of  the  court  to  which  the  appeal  is  taken,  a  perfectly  good 
complaint,  it  is  proper  for  the  court  to  which  the  appeal  is 
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taken  to  enter  upon  the  trial  on  that  complaint;  or,  the  de- 
fendant not  appearing,  to  render  judgment  by  default  on  that 
complaint. 

Appeal  from  fthe  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  O.  Kyle. 

This  was  a  statutory  action  of  ejectment  brought  by 
the  appellee,  Jacob  Abraham,  as  trustee,  against  the 
appellant,  John  Hardee,  to  recover  the  possession  of 
certain  personal  propeirty  described  in  the  complaint. 
The  action  was  commenced  in  a  justice  of  the  peace 
court.  From  a  judgment  in  favor  of  the  plaintiff  in  said 
court,  the  defendant  appealed  to  the  circuit  count,  and 
executed  a  regular  appeal  bond.  The  justice  of  the 
I)eace  sent  to  the  clerk  of  the  circuit  court  copies  of 
the  papers  issued  by  him  which  included  (the  summons 
and  complaint  and  the  replevy  bond  given  by  the  de- 
fendant. The  complaint  was  in  the  regular  statutory 
form  of  an  action  of  detinue.  The  justice  of  the  peace 
also  sent  to  ithe  clerk  of  the  circuit  court  a  statement 
of  the  case  and  a  judgment  rendered  by  him.  This  state- 
ment was  signed  by  the  justice  of  the  peace  Neither 
the  papers,  nor  the  statement  or  tranescript  sent  up  by 
the  justice  of  the  peace  to  the  clerk  of  the  circuit  court 
were  certified  by  the  justice  of  the  peace.  There  was  no 
complaint  filed  in  the  circuit  court.  On  the  case  be- 
ing called  in  the  circuit  court  a  judgment  by  default 
was  rendered  against  the  defendant;  and  upon  a  writ  of 
inquiry  the  value  of  the  property  was  ascertained  and 
judgment  rendered  accordingly. 

The  defendant  appeals,  and  assigns  as  error  that  the 
itranscript  sent  to  the  circuit  court  of  the  justice  of 
the  peace  was  not  certified  and  that  no  complaint  was 
filed  in  the  cii^uit  court. 

W.  T.  Lowe  and  Jambs  Jackson,  for  appellant,  cited 
Simmon  v.  Titche^  102  Ala.  317;  Elmore  v.  Simeon,  67 
Ala.  528;  1  Brick.  Dig.,  114,§  74;  R,  £  D.  R,  R.  Go.  v. 
James,  102  Ala.  212. 

James  H.  Branch^  contra,  cited  Heyman  v,  McBur- 
ney,  66  Ala.  511;  So,  Ex.  Go.  v.  B.  d  P.,  100  Ala,  275; 
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Larcher  i\  dcotty  2  Ala.  40;  Wolf  v,  Parham,   18  Ala, 
441 ;  Code,  §  484 ;  Arundale  v.  Moore,  42  Ala.  482. 

McCLELLAN,   C.   J.— Section   484   of   the  Code  is 
as  follows :    "When  an  appeal  is  taken,  the  justice  must 
return  all  the  original  papers  in  the  cause,  together  with 
a  statement,  -signed  by  him,  of  the  case  and  the  judg- 
ment rendered  by  him,  to  the  clerk  of  the  court  to  which 
the  appeal  was  taken,  within  ten  days  after  the  taking 
of  ithe  appeal."    The  transcript  filed  here  in  this  case 
contains  copies  of  the  papers  in  the  cause  before  the 
justice  of  the  peace,  a  copy  of  the  statement  of  the 
case  and  the  judgment  rendered  signed  by  the  justice 
of  ithe  peace  and  a  copy  of  the  bond  given  on  appeal 
to  the  circuit  court;  and  the  clerk  of  the  circuit  court 
certifies  to  this  court  in  substance  and  effect  that  all 
these  papers,  thus  copied,  are  and  were  in  the  circuit 
court.     This  was  a*  full  compliance  with  ithe  statute 
set  out  above.    It  was  not  necessary  for    the  justice  of 
peace  to  certify  anyithing.    The  record  before  us  shows 
that  he  returned  the  original  papers  to  the  count  to- 
gether with  the  statement     signed  by  him,  which  the 
statute  required,  and  this  w-as  quite  suflftcient.    Indeed, 
the  appeal  bond  showing  the  parties  below  and  recit- 
ing the  judgment  there  rendered  was  itself  sufficient  to 
give  the  circuit  court  jurisdicition  and  to  enable  it  to 
proceed  with  the  cause. — Larcher  v.  Scott,  2  Ala.  40; 
McAIpin  V.  Pool  Minor,  316;  8,  &  N.  R.  R.  Co.  v,  Pil- 
green^  62  Ala.  305. 

Among  the  original  papers  sent  to  the  clerk  by  the 
justice  of  the  peace  was  a  perfectly  good  complaint,  and 
it  iv^as  entirely  proper  for  a  trial  to  be  had  in  the  cir- 
cuit court  on  that  complaint,  or,  the  defendant  not  ap- 
pearing, for  a  judgment  by  default  to  be  rendered  on 
that  complaint. — lAttleton  v.  Clayton^  77  Ala.  571. 
AflBrmed. 
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Bill  in  Equity  to  oompel  the  Application  of  Proceeds 
from  Mortgage  Sale. 

1.  Mortgage  securing  several  debts;  application  of  proceeds  of 
sale. — Where  a  mortgage  is  given  to  secure  several  notes,  up- 
on two  of  which  there  is  a  surety  who  was  not  a  party  to  the 
mortgage,  upon  the  foreclosure  of  the  mortgage,  the  mort- 
gagee must  see  that  a  just  proportion  of  the  proceeds  of  the 
sale  is  applied  to  the  discharge  of  the  notes  upon  which  the 
surety  is  bound,  and  the  portion  of  the  proceeds  at  such  sale 
applicable  to  the  debt  on  which  the  surety  is  bound  will  be 
credited  as  a  payment  pro  tanto  on  such  debt,  and  the  surety 
to  that  extent  discharged. 

Appeal  from  the  Chancery  Court  of  Jacksou. 
Heard  before  the  Hon.  William  H.  Simpson. 
The  bill  in  this  case  was  filed  by  the  appellant,  F.A. 
Bostick,  against  the  appellees  on  August  4,  1899,  and 
,   averred  substantially  the  following  facts:    On  July  5, 

1898,  J.  W.  Shoemaker  purchased  a  certain  tract  of 
land  fi*oni  the  defendants  for  the  sum  of  $4,000.  This 
was  a  credit  transaction  and  Shoemaker  executed  his 
four  promissory  notes  to  his  vendors,  one  for  |500 
due  November  1,  1898,  one  for  $1,000  due  January  1, 

1899,  one  for  $1,000  due  November  1,  1899,  and  one 
for  $1,500  due  January  1,  1900.  The  complainanit,  F. 
A.  Bostick,  signed  the  first  of  these  notes  executed  by 
Shoemaker  by  deed  and  Shoemaker  executed  a  mort- 
gage to  them  upon  the  same  property  to  secure  the  pay- 
ment of  the  four  notes  above  mentioned.  Upon  de- 
fault in  the  payment  of  the  first  two  notes,  ithe  defend- 
ant brought  a  suit  in  the  circuit  court  againat  the  ap- 
pellant as  surety  on  the  first  two  notes,  and  on  March 
7,  1899,  rec»overed  a  judgment  against  the  complainant 
in  the  sum  of  $7,738.72.  On  June  12,  1899,  the  defend- 
ants, by  virtue  of  the  power  contained  in  the  mortgage, 
foreclosed  said  mortgage  and  at  said  foreclosure  sale 
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became  the  puiThoser  of  the  property  for  |1,600.  Shortly 
after  the  foreclosure  of  the  mortgage  and  the  purchase 
of  the  mortgaged  property  by  the  defendants  they  sold 
the  property  so  purchased  to  one  Smith  for  the  sum  of 
f4y000.  It  was  then  averred  in  the  bill  that  it  was  un- 
derstood and  agreed  between  the  complainant  and 
Shoemaker  on  the  one  side  and  the  defendants  on  the 
other,  that  the  complainant  should  be  protected  as  such 
surety  by  the  mortgage  which  was  to  be  executed  on 
the  property  so  purchased  by  Shoemaker  and  the  de- 
fendants; ithat  this  mortgage  was  to  be  primarily  for 
the  protection  of  the  complainant  as  surety  on  said  two 
notes;  that  the  mortgage  executed  was  not  such  a  mort- 
gage as  was  agreed  to  be  given,  and  did  not  give  ito 
complainant  the  primary  protection  agreed  upon;  that 
said  mortgage  not  only  secured  the  first  two  notes, 
but  also  the  entire  indebtedness  as  evidenced  by  the 
other  two  notes,  and  that  it  was  stipulated  therein  that 
upon  the  failure  to  pay  either  one  of  said  notes,  the 
whole  mortgage  indebtedness  should  become  due  and 
payable  and  the  mortgage  should  be  foreclosed,  and 
that  in  this  respect  the  said  mortgage  departed  from  the 
agreement  and  understanding  between  the  complain- 
ants and  the  defendants ;  that  the  complainant  was  en- 
titled to  the  benefit  of  the  proceeds  arising  from  the 
foreclosure  of  said  mortgage  or  from  any  fund  realized 
from  the  properity  described  in  said  mortgage  and  has 
the  right  to  have  it  applied  for  his  benefit  on  such  two 
notes  on  which  he  is  surety,  in  preference  to  the  note 
on  which  h(  is  not  surety;  that  the  defendants  have 
received  ouit  of  the  prcK*eeds,of  such  mortgaged  prop- 
erty a  sum  sufficient  to  liquidate  the  two  notes  which 
he  signed  as  surety,  and  that  he  is  entitled  to  have  such 
notes  cancelled  and  to  be  discharged  from  further  lia- 
bility on  account  of  his  said  sui'etyship,  and  that  the 
stipulation  contained  in  said  mortgage  as  hereinabove 
stated,  providing  for  the  maturity  of  all  the  notes  upon 
default  being  made  in  the  payment  of  any  one  of  them, 
was  without  the  knowledge  or  consent  of  the  complain- 
ant. 

The  prayer  of  the  bill  was  that  a  reference  be  ^ken 
before  the  register  to  ascertain  what  had  been  received 
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by  the  defendante  on  account  of  the  foreclosure  and 
©ale  of  the  mortgage,  or  any  sum  specifically  received 
on  the  resale  of  .the  property,  "and  that  the  amount  so 
ascertained  may  be  by  the  order  and  decree  of  this 
court  applied  for  the  benefit  of  complainant  as  surety 
on  said  notes  aforesaid,  and  that  if  the  amount  be 
sufficient  that  the  same  may  be  cancelled  and  that  the 
judgment  obtained  thereon  against  this  complainant 
may  also  be  adjudged  and  decreed  to  be  satisfied,  and 
if  said  sum  should  be  less  than  the  amount  necessary 
to  satisfy  said  notes  and  said  judgment,  that  the  same 
'  may  be  applied  to  the  exclusive  credit  of  this  complain- 
ant pro  tanto  on  said  notes  on  which  he  is  surety  and 
the  same  may  be  satisfied  to  that  extenft."  It  was  ateo 
prayed  that  said  judgment  against  the  complainant  be 
marked  satisfied  and  cancelled.  The  defendants  de- 
murred to  th-p  bill  and  prayed  to  dismiss  the  same  for 
ithe  want  of  equity. 

Upon  the  submission  of  the  cause  upon  the  demurrer 
and  motion,  the  court  rendered  a  decree  sustaining  the 
demurrer  and  motion,  and  ordered  the  bill  dismissed. 
From  this  decree  the  complainant  appeals,  and  assigns 
the  rendition  thereof  as  error. 

F.  A.  BosTiCK,  for  appellant,  cited  White  v.  Life 
Aaso.,  63  Ala.  419 ;  Knight  v.  Curry ^  62  Ala.  404;  Hen- 
derson  v.  Huey,  45  Ala.  275;  Bank  r.  Moore,  3  L.  R. 
302;  Lehman  t\  Hughes^  73  Ala.  302;  Holland  v.  Kim- 
brough,  52  Ala.  249;  Cunningham  r.  Milner,  56  Ala- 
522  ;"l  Greenleaf  on  Evidence,  §  279;  Code,  §  2629. 

J.  B.  Tally  and  Martin  &  Bouldin,  contra,  cited 
Morrison  v.  Bank,  23  Ala.  39;  Insurance  Go.  v.  Bank, 
17  Ala.  101;  Opp  v.  Ward,  21  Ala.  220;  Lyon  v.  Lev- 
itt, 3  Ala.  430;  24  Am.  &  Eng.  Ency.  Law,  200,  note  1; 
202,  note  5;  18  Am.  &  Eng.  Ency.  Law,  234,  note  2;  240, 
note  1. 

TYSON,  J. — The  bill  in  this  cause  presents  two 
theories  upon  which  the  complainant  relies  to  hav^  the 
two  notes  which  he  executed  as  surety  for  the  mort- 
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gagor,  and  upon  which  judgment  was  recovered  against 
him,  before  the  sale  under  the  power  contained  in  the 
mortgage  was  had,  satisfied  and  discharged.  The  first 
of  these  proceeds  upon  the  averment  ithat  the  terms  of 
the  mortgage,  to  which  he  is  not  a  party,  are  not  in  ac- 
cordance with  the  understanding  had  with  him  by  which 
he  agreed  to  become  bound  as  surety.  This  phase  of 
the  case,  however,  is  not  insisted  upon  in  argument. 

The  other  phase  of  the  bill  presents  a  case  for  equit- 
able relief,  not  to  the  extent  of  having  the  entire  pro- 
ceeds derived  from  the  sale  under  the  mortgage  ai^plied 
to  a  release  or  sajtisfaction  of  the  judgment,  but  only 
pro  rata.  By  the  terms  of  the  mortgage,  upon  default 
in  the  payment  of  the  first  maturing  note,  upon  which 
complainant  was  surety,  the  whole  mortgage  debt,  in- 
cluding the  other  one  upon  which  he  was  surety  as 
well  as  (the  two  notes  executed  by  the  mortgagor  alone, 
became  due  and  payable.  In  short,  the  default  at  ma- 
turity of  the  first  maturing  note  matured  the  other 
three,  thereby  destroying  all  priority  in  (the  distribution 
of  the  proceeds  of  the  sale,  of  one  note  over  another. 

2  Jones  on  Mortgages,  §  1703;  also  §§  1179-1183. 
Again  the  mortgage  conferring  no  authority  upon  the 

mortgagees  to  apply  the  proceeds  of  the  sale  of  the 
mortgaged  proi)erty  to  the  payment  of  any  notes  to  the 
exclusion  of  the  others,  the  law  applied  the  proceeds  to 
the  enitire  debt  secured  by  the  mortgage.  This  being 
true,  the  complainant  as  surety  has  the  right  to  have 
the  proceeds  of  the  sale  (sixteen  hundred  dollars)  ap- 
plied in  just  proporton  to  the  discharge  of  that  i)or- 
ition  of  the  debt  for  which  he  is  bound. — Fielder  v. 
Varner^  45  Ala.  429;  Orleans  Co.  Nat.  Bank  v.  Moore, 

3  L.  R.  A.  302;  2  Jones  on  Mortgages  (5th  ed.),  § 
1706. 

It  is  scarcely  necessary,  in  conclusion,  to  say  that, 
under  no  possible  aspect  of  the  case  is  the  complain- 
ant, and  for  that  matter  can  never  become,  entitled  ito 
have  the  proceeds  of  the  sale  to  Smith  by  the  respond- 
ents, as  purchasers,  applied  to  a  discharge  of  his  liability 
to  them. 

The  decree  of  ithe  court  dismissing  the  bill  for  want 
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of  equity  is  reversed,  and  a  decree  will  be  here  rendered 
overruling  the  motion. 
Reversed  and  rendered. 


Christopher  v.  Stewart, 

Proceedings  in  Probate  Court  upon  Insolvent  Estate. 

1.  Claim  against  insolvent  estate;  objection  must  he  filed  within 

the  time  fixed  by  statute, — Objections  to  the  aUowance  of  a 
claim  a^lnst  an  insolvent  estate,  upon  which  issue  is  to  be 
made  up  between  the  claimant  and  the  party  interposing  the 
objection  under  the  statute,  (Ck>de,  5  313),  must  question  the 
merits  or  validity  of  the  particular  claim  for  matters  separate 
from  its  status  in  respect  of  its  filing;  and  if  such  objections 
are  not  filed  within  the  time  prescribed  therefor  by  the  statutts, 
after  the  declaration  of  insolvency,  all  defenses  existing  or  oc- 
curring within  that  period  are  barred. 

2.  Same;  statute  of  limitations. — The  statute  of  limitations  does 

not  run  against  a  claim  which  has  been  filed  against  an  insolv- 
ent estate;  hence  where  an  objection  to  such  claim  is  based  on 
the  statute  of  limitations  and  ia^flled  after  the  time  prescribed 
by  the  statute  for  filing  object^Hm^Mar  created  by  the  lat- 
ter statute  is  not  avoided  by  a  statement  annexed  to  such  ob- 
jection that  the  objection  arose  after  the     claim    was    filed. 

3.  Bame;  same;  what  decree  will  support  an  appeal. — Where  objec- 

tions to  a  claim  against  an  Insolvent  estate  are  filed  after  the 
time  prescribed  therefor  by  statute  and  are  apparently  invalid, 
an  order  of  the  probate  court,  made  in  advance  of  the  settle- 
ment, striking  them  from  the  file,  will  not  support  an  appeal; 
the  order  in  such  case' not  being  within  the  purview  of  subdi- 
vision 6,  section  458  of  the  Code,  or  of  other  statutes,  provid- 
ing for  appeals. 

4.  Mandamus;  when  toill  not  lie  from  Supreme  Court  to  probate 

judge, — The  Supreme  Court  has  no  power  to  grant  a  writ  of 
mandamus  to  the  probate  judge,  when  there  has  been  no  appli- 
cation to  the  circuit  court  or  other  court  having  power  to 
grant  the  writ 

Appeal  from  the  Probate  Court  of  Etowah. 
Heard  l)efore  the  Hon.  J.  H.  Lovejoy. 
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On  August  14th,  1900,  R.  L*  Christopher,  as  guar- 
dian of  Viva  and  Estella  Stewart,  who  were  the  sole 
heirs  and  distributees  of  J.  S.  Stewart,  deceased,  filed 
a  petition  addressed  to  the  judge  of  probate  of  Eto- 
wah county,  in  which  he  avenged  that  said  J.  S.  Stew- 
art died  in  Etowah  county  on  February  14,  1892;  that 
letters  of  administration  were  granted  upon  his  estate 
on  May  12,  1892;  that  on  November  3,  1892,  said  es- 
tate was  declared  insolvent,  and  on  December  18,  1893, 
an  administrator  of  said  insolvent  estate  was  appoint- 
ed and  entered  upon  the  discharge  of  his  duties;  that 
the  administrator  of  said  insolvent  estate  has  never 
made  any  partial  settlement  of  said  estate,  and  that  no 
order,  decree  or  action  had  been  taken  in  said  insolv- 
ent estate  from  December  18,  1893,  up  to  the  time  of 
filing  the  petition ;  that  said  estate  consists  of  person- 
al and  real  estate;  that  many  claims  by  alleged  credit- 
ors were  filed  against  said  estate  after  the  decree  of 
insolvency;  that  these  claims  consisted  of  open  ac- 
counts, stated  accounts,  notes  and  judgments,  but  none 
of  them  were  ever  allowed  by  the  court,  and  they  are 
now  barred  by  the  statute  or  limitations  of  three  and 
six  years. 

It  was  further  averred  in  the  petition  as  follows: 
'T'hat  petitioner  files  objections  to  said  accounts,  which 
objections  have  accrued  since  the  filing  of  said  claims, 
which  accounts  and  objections  are  hereto  attached 
and  marked  ^Exhibit  A,'  and  prays  that  said  exhibit  be 
made  a  part  of  this  petition;  that  said  objections  are 
such  as  have  accrued  after  the  twelve  months  allowed 
for  filing  objections  to  such  claims  under  Section  313, 
Code,  1896;  Section  2245,  1886." 

The  prayer  of  the  petition  was  that  after  due  notice 
issued  to  each  claimant,  the  court  state  an  issue  to  be 
made  up  between  each  of. said  claimants  and  the  peti- 
tioner to  try  the  correctness  of  said  claim,  and  on  final 
hearing  that  said  claim  be  stricken  from  the  file.  To 
each  of  the  claims  set  out  in  Exhibit  A  to  the  petition, 
the  petitioner  filed  several  grounds  of  objection.  Most 
of  these  grounds  were  that  the  respective  claims  were 
barred  by  the  statute  of  non-claim  or  by  the  statute 
of  limitations  of  three  and  six  years.     To  some  of  the 
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claims  the  objection  was  interposed  that  they  had 
never  been  presented  to  the  administrator  or  filed  in 
the  probate  court  within  nine  months  after  the  decree 
of  insolvency.  In  many  of  the  objections  to  the  claims 
it  was  stated  that  "said  objection  has  accrued  since 
said  claim  wa^  filed." 

The  creditors  set  forth  in  said  petition  separately 
moved  the  court  to  strike  said  petition  and  the  ob- 
jections from  the  file,  upon  the  following  grounds:  "1. 
The  petition  shows  on  its  face  that  the  abjections  to 
said  claims  come  too  late.  2.  The  petition  shows  on 
its  face  that  the  estate  was  declared  insolvent  on  No- 
vember 3,  1893,  and  the  objections  were  filed  to  the 
claims  August  14,  1900.  3.  The  petition  shows  on  its 
face  that  the  objections  to  the  claim  were  not  made  in 
twelve  months  after  declaration  of  insolvency,  and  that 
said  objections  did  not  accrue  after  twelve  months  al- 
lowed by  law  for  filing  objections  ito  said  claims.  4. 
The  statute  of  limitations  is  no  defense  to  claims 
against  insolvent  estates  unless  raised  by  objections 
filed  within  time  allowed  by  law.  5.  The  statute  of 
non-claim  is  no  defense  to  claims  filed  against  insplv- 
ent  estates  unless  raised  by  objections  thereto  within 
time  allowed  by  law.  *  6.  It  does  not  negative  the  fact 
that  prior  to  declaration  of  insolvency  the  claims  had 
been  duly  filed  in  office  of  judge  of  probate  as  required 
by  section  133  of  Code,  1896." 

Upon  the  submission  of  this  motion,  the  court  ren- 
dered a  decree  sustaining  the  motion,  and  ordered  the 
petition  and  objections  struck  from  the  file.  From 
this  decree  the  petitioner  appeals,  and  assigns  the  ren- 
dition thereof  as  error. 

In  this  court  the  api)ellant  made  a  motion  for  a 
7nandamus  in  the  event  the  decree  appealed  from 
would  not  support  an  appeal ;  the  ma^ndamus  to  be  di- 
rected to  the  judge  of  probate,  requiring  him  to  enter- 
tain and  pass  upon  the  objections  filed  by  the  appel- 
lant. 

P.  E.  CuLLi,  for  appellant,  cited  Hullett  t\  Hood,  109 
Ala.  345;  McGhce  v.  Lomax,  49  Ala.  131;  Thames  v. 
Herbert,  61  Ala.  340;  Thornton  v,  Moore,  61  Ala.  347; 
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Carhart  i\  Clark,  31  Ala.  396;  Bartol  v.  Calvert,  21 
Ala.  194;  Moore  v.  Whiston^  66  Ala.  296;  Chandler  v. 
Wynne,  85  Ala.  301. 

DORTCH  &  Maetin,  contra,  cited  Code,  §  458,  subd.  6 ; 
§  313;  §  3371;  Blq.ke  v.  Uarlwn,  75  Ala.  205;  Cunning- 
ham V.  lAndsa^,  77  Ala.  510;  Wright  v.  Dunklin,  83  Ala. 
317;  Chandler  t\  Wynne,  85  Ala.  301. 

SHARPE,  J.— Appellee    advances    the    proposition 
that  an  appeal  in  this  case  is  unauthorized,  and  we 
think  it  is  correct.     Appellant  relies  on  subdivision  6 
of  section  458  of  the  Code,  which  provides  among  other 
things  for  an  appeal  "upon  any  issue  as  to  the  allow- 
ance of  any  claim  against  insolvent  estates."    The  is- 
sues so  mentioned  are  those  which  may  be  tried  under 
section  313  of  the  Code  whereunder  "at  aiiy  time  with- 
in nine  months  [twelve  months  under  the  Code  of  1886 
here  governing  as  to  the  limitation  of  time]  after  the 
declaration  of  insolvency,  ithe  administrator,   or  any 
creditor,  heir,  legatee,  devisee,  or  distributee  may   ob- 
ject to  the  allowance  of  any  claim  filed  against  the  es- 
tate,   by    filing    objections    thereto    in    w^riting;    and 
thereupon  the  court  must  cause  an  issue  to  be  made 
up  between  the  claimant  and  objector,  in  which  issue 
the  correctness  of  such  claim  must  be  tried  as  in  an 
action  at  law,  if  required;  and  if  it  is  found  for  the 
claimant  to  the  whole  amount  thereof,  the  same  must 
be  allowed,  and  such  claimant  recover  the  costs  of  the 
trial  of  such  issue;  but  if   against  the  claimant,    the 
claim  must  be  rejected,  and  the  party  contesting  re- 
covers the  costs  of  the  trial  of  such  issue."    Objections 
which  under  this  section  must  be  filed  within  the  pre- 
scribed time  and  which  may  be  litigated  tthereunder  to 
a  final  determination  are  those  questioning  the  merits 
or  validity  of  the  particular  claim  for  matters  apart 
from  its  status  in    respect   of   its    filing. — Carhart   v, 
Clark's  Admr.,  31  Ala.  396;  Bartol  v.  Calvert,  21  Ala. 
42.     Those  which  go  to  defaults  in  filing  may  be  made 
at  any  time  even  on  the  settlement,  for  a  claim  not 
filed  in  due  time  is  barred  by  force  of  the  statute  of 
non-claims  and  needs  not  to  he  contested  on  special 
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issues  in  order  to  exclude  it  from  partidpaition  in  the 
estate.  But  where  the  claim  has  been  properly  filed  a 
failure  to  file  objections  within  the  time  allowed  there- 
for, euts  off  the  right  to  contest  it  except  for  defenses 
arising  afiter  that  time  has  expired. — Thornton  v. 
Moore,  61  Ala.  347 ;  Thames  v.  Herbert,  61  Ala.  340. 

The  objections  stricken  by  the  order  here  complained 
of  Avere  filed  more  than  six  years  after  the  alleged  de- 
cree of  insolvency.  Each  objection  is  accompanied  by 
a  statement  to  effect  that  it  accrued  after  the  claim 
was  filed,  but  these  statements  do  not  bring  the  case 
within  the  exception  recognized  in  the  casets  last  refer- 
red to  since  the  exception  applies  only  w^here  the  mat- 
ter of  objection  arose,  not  merely  after  the  claim  is 
filed,  but  after  the  expiration  of  the  time  allowed  in 
ordinary  cases  for  filing  objections.  Of  these  objec- 
tions, those  based  on  the  ground  that  claims  after  being 
filed,  became  barred  by  the  general  statute  of  limita- 
tions are  without  merit.  As  to  claims  against  insolv- 
ent estates,  the  running  of  that  statute  is  suspended  at 
the  time  of  their  presentation.— VFoodrt^/f  v.  Winston, 
68  Ala.  412.  Declaration  of  this  principle  is  expressly 
made  in  the  present  Code.— Code,  §§  2817,  2818. 
Usually  the  place  for  the  adjudication  of  such  claims 
is  in  the  probate  court,  to  the  jurisdiction  of  which  they 
are  drawn  by  the  decree  of  insolvency  and  their  filing. 

What  we  have  written  is  not  by  way  of  reviewing 
the  probate  court's  action,  but  to  show  the  objections 
were  not  such  as  issues  ought  to  have  been  formed  on, 
and  that  tlie  order  striking  out  the  objections  was  not 
made  in  the  trial  of  or  in  prevention  of  any  issue  of  any 
claim  within  the  meaning  of  the  statute  providing  for 
appeals. 

Appellant  submits  a  motion,  to  be  acted  on  if  the 
order  is  held  not  appealable,  for  mandamus  to  require 
the  probate  court  to  entertain  and  pass  on  his  objection. 
The  power  of  this  court  ito  grant  original  applications 
for  nmndnmus  is  confined  to  cases  in  which  no  other 
court  has  jurisdiction. — *Code,  §  3826.  The  probate 
court  is  subject  to  mandmiius  from  the  circuit  court 
and  other  courts  of  like  jurisdiction,  and  for  that  reason, 

Vol.  133 


Digitized  by 


Google 


3M1.]  OF  ALABAMA.  353 

[Long  v.  Campbell  et  al] 

without  regard  to  any  other,  the  writ  cannot  be  granted 
here.— State  v,  Hewlett,  124  Ala.  471;  Ramagnano  v. 
Crook,  88  Ala.  450;  State  ex  rel.  v.  Williams,  69  Ala. 
311;  Ex  parte  Pearson,  76  Ala.  521;  Ew  parte  Russell. 
29  Ala.  817. 

Let  the  attempted  appeal  be  dismissed,  and  the  mo- 
tion for  mandamus  be  overruled. 


Longr  '^  Campbell  et  al. 

Bill  in  Equity  to  have  Deed  of  Assignment   declared 
Fraudulent  and  Vmd. 

1.  Creditor's  hiU  to  declare  void  deed  of  aesignment;  to  what  prop- 

ertif  lien  attaches, — ^The  lien  acquired  by  the  filing  of  a  bill  by 
a  creditor  without  a  lien,  for  the  purpose  of  setting  aside  a 
conveyance  by  his  debtor,  upon  the  ground  of  fraud,  attaches 
only  to  the  property  embraced  in  the  fraudulent  deed  or  con- 
yeyance,  and  does  not  attach  to  any  property  excepted,  from 
the  operation  of  said  deed. 

2.  Fraudulent  conveyance;  deed  of  assignment  to  he  void  must   he 

fraudulent  in  its  inception. — To  declare  a  deed  of  assignment 
void  by  reason  of  fraud,  it  must  be  shown  that  fraud  entered 
into  the  assignment  at  the  time  of  its  execution,  since  no  sub- 
sequent acts  of  the  party  can  invalidate  an  assignment;  and, 
therefore,  if  a  deed  of  assignment,  made  by  a  creditor  for  the 
benefit  of  his  debtors,  was  in  its  inception  hona  fide  and  free 
from  fraud,  collusive  acts  of  the  grantor  and  assignor  subse- 
quent to  its  execution  will  not    render    such    a    deed    void. 

3.  Deed  of  assignment;  not  fraudulent  hy  excepting  therefrom  home- 

stead of  grantor. — A  deed  of  assignment  in  which  the  grantor 
conveys  all  of  his  property  of  every  kind  and  description  "ex- 
cept his  homestead  in  which  he  now  resides,"  is  not  rendered 
fraudulent  by  reason  of  such  exception.  Such  exception  is 
not  such  a  reservation  of  benefit  to  the  debtor  as  avoids  a  con- 
veyance by  him;  and  by  such  exception  the  homestead  is  not 
conveyed  and  is  subject  to  legal  process  by  the  creditors  of 
the  grantor  Just  as  it  was  before  the  malting  of  the  deed  of  as- 
signment. 
i    Equity  pleading;  cross  appeal  necessary  to  review  rulings  adverse 
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to  appellee. — On  an  appeal  from  a  decree  of  the  chancery 
court,  a  cross  appeal  or  cross  assignments  of  error  by  the  ap- 
pellees are  necessary  for  the  appellees  to  have  any  rulings  of 
the  court  adverse  to  them  reviewed  by  the  Supreme  Court. 

Appeal  from  the  Chancery  Court  of  Lauderdale. 

Heard  l)efore  the  Hon.  William  H.  Simpson. 

The  bill  was  filed  by  the  apx)ellant,  John  S.  Long, 
a  simple  contract  creditor,  against  William  P.  Campbell 
and  William  T.  Price,  his  assifpiee,  and  sought  to  set 
aside  as  fraudulent  and  void  a  certain  deed  of  general 
assignment  made  by  said  Campbell  in  August,  1890,  to 
William  T.  Price,  as  assignee,  and  to  enforce  a  lien  in 
behalf  of  the  complainant  on  the  i>roperty  embraced 
in  ithe  deed  of  assignment.  The  assignee  having  died 
pending  the  suit  and  his  estate  being  insolvent,  the  case 
was  revived  against  Samuel  S.*  Broadus,  the  receiver 
of  the  said  estate,  appointed  by  the  United  States  court. 
After  the  death  of  the  assignee  an  amended  bill  was 
filed  praying  for  the  appointment  of  a  receiver  of  the 
assigned  estate,  but  no  action  w^as  taken  by  the  court, 
and  afterwards  S.  S.  Broadus  w^as  appointed  receiver 
by  the  United  States  court  in  the  case  of  the  Louisville 
Banking  Company  against  W.  P.  Campbell,  and  an 
amendment  to  the  original  bill  in  this  case  was  filed 
making  him  a  party. 

The  original  and  amended  bill  show  that  W.  P. 
(^ampl)ell,  who  was  engaged  in  the  business  of  a  private 
banker  at  Florence,  on  the  30th  August,  1890,  made  a 
deed  of  general  assignment  to  William  T.  Price  as  as- 
signee. I^rice  had  been  the  confidential  clerk  and 
cashier  of  Campbell  in  his  banking  business  for  sev- 
eral years,  and  was  wholly  insolvent.  The  bill  alleges 
that  there  w^as  no  change  of  possession  of  the  assigned 
estate,  but  that  W.  P.  (^ampbell  continued  in  the  sole 
possession,  management  and  control  of  the  same  as 
fully  after  the  assignment  as  before.  It  alleges  that 
he  collected  and  disbursed  the  assets  of  the  assigned 
estate  as  he  saw  proper,  paying  and  compromising  with 
certain  creditors  and  leaving  others  unpaid;  that  at 
the  time  of  his  assignment  he  was  indebted  to  complain- 
ant in  the  sum  of  five  thousand  dollars  by  written  guar- 
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anty.  The  facts  briefly  averred  as  to  this  indebtedness 
were  as  follows:  On  the  2d  of  April,  1890,  the  Foster 
Manufacturing  Company,  a  corporation  engaged  in 
business  at  Florence,  executed  to  complainant  its  two 
notes  for  five  thousand  dollars,  each  payable  respective- 
ly in  90  days  and  four  months.  These  notes  were  given 
in  renewal  of  notes  of  similar  amount  executed  by  the 
said  Foster  Manufacturing  Companj,  payable  to  F. 
H .  Foster,  and  by  him  endorsed  to  complainant.  These 
notes  were  not  paid  on  maturity,  and  complainant 
agreed  to  an  extension  of  90  days  and  4  months  pro- 
vided they  were  endorsed  by  all  of  the  directors  of  the 
Foster  Manufacturing  Company,  among  whom  was  W. 
P.  Campbell,  who  was  then  a  private  banker  enjoying 
high  credit.  Said  Campbell  was  not  only  director,  but 
a  large  stockholder  of  the  corporaition,  and  in  addition 
to  his  own  stock  had  a  large  amount  of  stock  of  the 
company  pledged  with  him  for  debts  due  by  F .  H .  Fos- 
ter and  the  company.  After  some  negotiations  it  was 
agreed  that  all  the  directors  except  Campbell  should 
endorse  the  itwo  notes,  Campbell  making  a  written 
agreement  that  he  would  pay  the  note  at  maturity  at  4 
months  if  the  company  failed  to  do  so.  A  copy  of  this 
written  agreement  is  attached  as  an  exhibit  to  the  bill. 
Default  was  made  in  the  payment  of  the  note,  and 
Campbell  having  failed  in  business  in  the  meanwhile, 
declined  to  pay  as  he  had  agreed.  The  bill  alleges  that 
the  deed  of  assignment  was  fraudulent  on  its  face  as 
well  as  made  to  hinder,  delay  and  defraud  creditors; 
that  by  the  express  terms  of  the  deed  Campbell  excepted 
from  its  operation  the  homestead  in  which  he  then  lived, 
which  complainant  alleges  was  of  great  value,  worth 
at  least  ten  thousand  dollars.  The  deed  of  assignment, 
which  was  attached  as  an  exhibit  to  the  bill,  was  as 
follows  down  to  the  habendum  clause:  "This  deed  of 
conveyance,  executed  at  Florence,  Alabama,  on  the  30th 
day  of  August,  1890,  by  and  from  William  P.  Camp- 
bell, party  of  the  first  part,  to  and  with  Wm.  T.  Price, 
jxarty  of  the  second  part,  witnesseth:  That  whereas 
said  party  of  the  firs*  part  in  the  transaction  of  the 
business  as  a  banker  at  Florence,  Alabama,  under  the 
firm  name  of  W.  P.  Campbell  &  Co.,  has  become  in- 
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volved  to  such  an  extent  that  he  is  not  able  to  meet  his 
obligations  as  they  mature,  and  is  anxious  to  provide 
for  the  payment  of  all  amounts  due  by  him  to  his  credit- 
ors: Now,  in  consideration  of  the  premises,  and  the 
payment  of  one  dollar  cash  in  hand  by  said  party  of 
the  second  part  to  said  party  of  the  first  part,  the  re- 
ceijrt  whereof  is  hereby  acknowledged,  said  party  of 
the  first  part  does  hereby  give,  grant,  bargain,  sell  and 
convey  to  said  party  of  the  second  part  all  of  the  prop- 
enty,  real,  personal  and  mixed,  held,  owned  or  possessed 
by  said  party  of  the  first  part,  whether  in  his  individual 
name  or  in  his  firm  name  of  W.  P.  Campbell  &  Co.,  or 
jointly  with  others,  including  all  notes,  accounts  and 
evidences  of  debt,  and  every  species  of  property  what- 
ever, except  his  homestead  in  which  he  now  resides." 
The  bill  then  averred  that  this  reservation  of  property, 
which  was  far  in  excess  of  the  exemption  allowed  by 
law,  made  the  deed  fraudulent  and  void  as  to  creditors. 
The  bill  further  averred  that  no  inventories  or  sched- 
ules were  ever  filed  by  the  assignee  of  Campbell,  that 
Campbell  collected  and  appropriated  the  assets  to  his 
own  use,  and  that  no  dividend  was  ever  declared;  that 
at  the  time  of  the  assignment  the  property  was  con- 
sidered of  great  value,  about  |200,000 ;  and  that  no  set- 
tlement of  any  kind  was  made  by  the  assignee  with 
the  creditors  and  the  assignee  died  insolvent.  It  is  al- 
leged that  Price  was  a  mere  dummy ;  Campbell  exercis- 
ing full  control  and  donunion  over  the  estate,  and  col- 
lecting and  appropriating  the  assets  to  his  own  use  or 
in  the  settlement  of  certain  favored  claims.  The  bill  avers 
that  the  said  assignee  was  merely  nominally  the  as- 
signee, but  that  "yet  in  fact  and  in  truth  he  has  since 
the  said  deed  was  executed  continued  to  be  as  he  w^as 
prior  to  that  time,  merely  the  clerk  of  W.  P.  Campbell, 
exercising  no  more  control  since  than  he  did  before  its 
execution  over  the  property  or  assets  of  said  W.  P. 
Campl>ell,  and  takes  no  action  except  as  directed  and 
controlled  by  the  said  William  P.  Campbell."  The  bill 
further  alleges  that  although  expressly  required  by  the 
pretended  deed  of  trusit  to  employ  clerical  aid  and  make 
accurate  schedule  of  the  assets  and  liabilities  of  the 
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said  Campbell,  the  said  assignee  failed  and  refused  to 
comply  with  the  provisions  of  the  deed  or  to  file  sched- 
ule as  required  by  law  in  the  probate  and  chancery 
courts  of  Lauderdale  county,  and  that  the  failure  to 
so  comply  with  the  requirements  of  the  deed  and  the 
provisions  of  law  was  to  aid  the  said  Campbell  and  to 
benefit  him;  that  the  creditors  of  the  estate  have  been 
kept  in  complete  ignorance  of  the  condition  of  the  es- 
tate and  to  enable  the  said  Campbell  to  speculaite  upon 
the  creditors. 

The  prayer  of  the  bill  was  as  follows :  'That  the  said 
defendants  may  make  a  full  and  true  discovery  and  dis- 
closure of  and  concerning  all  and  singular  the  trans- 
actions and  matters  aforesaid;  that  the  deed  in  this 
bill  mentioned  from  Wm.  P.  Campbell  to  William  T. 
Price,  of  date  August  30,  1890,  be  declared  Void  and 
may  be  vacated  and  annulled;  and  that  it  be  referred 
to  the  register  to  take  and  state  an  account  of  what 
would  be  a  reasonable  attorney's  fee  for  collecting  said 
note  and  a  decree  rendered  in  favor  of  orator  for  the 
amount  of  said  note,  made  exhibit  A  to  this  bill,  and  a 
lien  declared  in  favor  of  orator  on  so  much  of  the  prop- 
erty in  said  deed  described  as  may  be  necessary  to  dis- 
charge orator's  claim  or  on  the  homestead  of  said  W. 
P.  Campbell  before  described,  and  a  sufficient  amount 
of  said  property  in  said  deed  mentioned  or  shown  to 
have  come  into  the  hands  of  said  William  T.  Price  as 
such  pretended  assignee,  or  trustee,  necessary  ito  dis- 
charge orator's  claim  be  sold,  or  that  said  homestead 
be  sold  for  payment  of  sama" 

An  answer  was  filed  by  Campbell  and  Price.  The 
execution  of  the  agreement  or  guaranty  was  admitted. 
It  was  claimed,  however,  that  after  the  endorsement  of 
the  note  guaranteed  the  words  "we  hereby  waive  all  ex- 
emption" was  interpolated.  In  the  language  of  the  an- 
s^^er  it  was  alleged  "that  after  the  notes  went  into  the 
hands  of  the  complainant  the  writing  on  the  back  of 
the  said  note  was  so  altered  as  to  discharge  said  en- 
dorsers from  liability  without  the  consent  of  the  said 
Campbell,  thereby  discharging  him."  All  fraud  was 
denied.  It  was  claimed  that  the  exemption  of  the  home- 
stead was  simply  intended  to  reserve  such  homestead 
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a-s  the  law  exempted.  It  was  alleged  ithat  Campbell's 
control  of  the  property  after  the  asBignment  was  with 
the  consent  of  certain  creditors  expressed  at  a  meeting 
held  after  the  execution  of  the  deed.  It  was  admitted 
that  Campbell  had  purchased,  property,  settled  or  com- 
promised with  certain  creditors  and  exercised  control 
over  the  assigned  estate,  and  that  no  schedules  were 
filed. 

A  demurrer  to  the  effect  that  the  guaranty  showed 
no  consideration  and  Avas,  therefore,  void  under  the 
statute  of  frauds  was  interposed,  and  this  demurrer 
was  overruled  by  the  court. 

S.  S.  Broadus,  as  receiver,  filed  an  ansM'er  and  de- 
murrer to  the  original  and  amended  bills. 

The  seventh  ground  of  demurrer  filed  by  Broadus 
was  that  the  bill  as  amended  failed  to  show  any  legal 
or  equitable  ground  w^hy  the  complainant  should  be 
preferred  in  ?the  payment  of  the  debt  alleged  to  be  due 
by  Campbell  over  the  other  creditors  of  said  Campbell. 
It  is  unnecessary  to  set  out  in  detail  the  facts  as  ad- 
duced. 

On  the  submission  of  the  cause  on  the  pleadings  and 
proof,  the  chancellor  decreed  that  the  defendant,  W. 
P.  Campbell,  was  indebted  to  the  complainant  on  ac- 
count of  his  guaranty  to  pay  the  note  of  the  P.  H.  Fos- 
ter Manufacturing  Company;  that  said  guaranty 
was  not  within  the  meaning  of  the  statute  of  frauds, 
and  that  he  was  not  released  and  discharged  because 
of  the  entry  of  the  clause  waiving  exemptions,  this 
having  been  done  with  Campbell's  knowledge  and  con- 
sent; that  it  does  not  appear  that  the  execution  and 
acceptance  of  the  deed  of  assignment  was  intended  to 
hinder,  delay  or  defraud  the  creditors  of  W.  P.  Camp- 
bell; that  the  subsequent  mismanagement  and  squan- 
dering of  the  assets  of  the  assignor  and  assignee  at  most 
only  gave  the  creditors  the  right  in  equity  to  have  the 
property  placed  in  the  hands  of  a  receiver  of  the  court 
for  preservation  and  proper  application;  that  the  ex- 
ception from  the  deed  of  assignment  of  the  assignor's 
homestead  did  not  render  said  deed  invalid,  and  the 
complainant  is  entitled  to  no  lien  thereon.    It  was  alw» 
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decreed  that  the  seventh  ground  of  demurrer  inter- 
posed by  "Broadus  as  receiver  be  sustained.  It  was  fur- 
ther ordered  that  a  reference  be  held  by  the  register  to 
ascertain  and  report  the  amount  due  complainant  from 
the  defendant.  This  reference  was  held  and  the  register 
made  his  report  of  the  amount  due  from  W.  P.  Camp- 
bell. Before  the  hearing  of  this  report,  W.  P.  Camp- 
bell filed  his  plea  setting  up  that  he  had  been  adjudged 
a  bankrupt.  Thereupon  ithe  chancellor  rendered  his 
decree  suspending  the  further  proceedings  until  the 
Supreme  Court,  to  which  had  been  appealed  the  case  in 
which  he  had  been  adjudged  a  bankrupt,  should  render 
its  decision  in  said  case. 

The  complainant  appeals  and  assigns  as  error  the 
decree  declaring  that  the  deed  of  assignment  was  void, 
and  that  the  complainant  was  entitled  to  no  lien,  and 
assigns  the  rendition  of  this  decree  as  error. 

Emmet  O'Neal  and  Thomas  R.  Roulhac,  for  appel- 
lant.— ^That  the  bill  in  this  case,  and  the  testimony 
taken  in  support  of  it,  clearly  demonstrate  the  illegal 
and  fraudulent  disposition  of  the  property  embraced 
in  the  assignment;  the  continued  control  and  dispo- 
sition of  the  property  by  the  assignor,  the  debtor;  the 
use  of  the  property  to  pay  certain  creditors,  to  the  ex- 
cluf^ion  of  others,  equally  as  valid  and  meritorious;  the 
disappearance  of  the  assets  of  the  trust  fund;  the  ab- 
sence of  security  on  the  part  of  the  assignee  named  in 
the  deed,  and  his  failure  to  exercise  his  functions  and 
discharge  his  duties  as  assignee;  and  the  reservation 
by  the  debtor,  for  his  own  benefit,  of  valuable  property 
rights  over  and  above  the  exemptions  allowed  by  law, 
is  too  plain  for  discussion.  The  deed,  on  its  face,  es- 
tablishes, in  connection  with  the  undisputed  proof  of 
the  value  of  the  property,  the  excessive  reservation  of 
exemptions.  All  of  these  are  elements  and  indicia  of 
fraud ;  each  of  them  suflScient  in  itself  to  entitle  the 
complainant  below  to  the  protection  of  a  court  of  equity ; 
and  that  of  the  reservation  of  any  interest,  beyond  that, 
in  quantity  and  value,  which  the  law  confers  as  exempt 
from  the  collection  of  debts,  is  a  conclusive  one.  And 
this  is  so  not^^ithstanding  the  moat  solemn  assevera- 
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tions  of  an  abst^nee  of  any  intent  to  defraud,  on  the 
part  of  the  debtor;  because  such  a  reservation  neces- 
sarily has  the  effect  of  hindering  and  delaying  the 
creditor;  and  because  iit  operates  for  the  benefit  of  the 
debtor,  when  his  deed  purports  to  yield  up  his  estate 
for  the  benefit  of  his  creditors. — B^icman  v.  Draug- 
han,  3  Stew.  2A3;PulHam  v,  Newbury^  41  Ala.  168;  Ter- 
rell V.  Green,  11  Ala.  213;  Tatum  v.  Hunter,  14  Ala.  537; 
Oorprew  v,  Arthur^  15  Ala.  531;  Uuggins  v.  Perrine, 
30  Ala.  396;  Rives  v,  Walthall^  38  Ala.  329;  iMkins  v. 
Aird,  73  U.  S.,  (6  Wall.)  78;  Howe  Machine  Co.  v. 
Clayhonrn,  6  Fed.  Rep.  440. 

Wherever  the  detHi  of  assignment  contains  any  pro- 
vision for  the  benefit  of  the  assignor,  or  his  family, 
which  thereby  deprives  the  creditors  of  anything,  to 
whicli  the  law  entitles  them,  such  deed  is  construed  to 
be  void  on  its  face. — Gazzam  v,  Poyntz,  4  Ala.  374; 
Henderson  v.  Dawning^  24  Miss.  106;  Holmes  v,  Mar- 
shall, 78  N.  C.  262;  Moore  v.  Hinnant,  89  N.  C.  455; 
Gardner  i\  Commercial  Bank,  95  111.  298. 

Simpson  &  Jones  and  John  T.  Ashcraft,  contra. 
No  fraud  or  collusion  between  Campbell  and  Price  is 
shown  to  have  entered  into  the  execution  and  accep^ 
ance  of  the  deed  of  assignment,  and,  even  if  there  was 
subsequent  collusion  between  them,  it  could  not  affect 
the  security  of  creditors  by  i-irtue  of  said  deed. — Tomp- 
kins V.  Wheeler,  16  Pet.  U.  8.  119;  MaHin  v.  Funk,  31 
Am.  Rep.  677;  Klapp  v.  Hhirk,  13  Pa.  St.  589;  1  .\m.  & 
Eng.  Ency.  of  Law,  (1st  ed.),  869. 

Tlie  exception  in  the  deed  does  not  make  an  excessive 
claim,  being  intended  only  to  save  to  himself  a  legal 
homestead  and  to  show  his  right  by  asserting  his  resi- 
dence ;  biift  an  excessive  claim  of  homestead  'exemption 
does  not  constitute  a  fraud  upon  creditors. — Code,  § 
2046;  Kennedy  ty.  First  National  Bank,  107  Ala.  170; 
Rwhard^on  v.  Stringfellow,  100  Ala.  416;  3  Am.  A 
Eng.  Encv.  Law  (2d  ed.),  43;  Lawrence  v.  Norton,  15 
Fed.  Rep.'  853;  Frank  v.  Myers,  97  Ala.  437. 

DOWDELL,  J. — In  a  bill  by  a  creditor  without  a 
lien  filed  for  the  purpose  of  setting  aside  a  conveyance 
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by  his  debtor  on  the  ground  of  fraud  (Code,  §  818),  the 
lien  acquired  by  the  filing  of  the  bill  attaches  only  to 
the  property  embraced  in  the  fraudulent  deed  or  con- 
veyance. 

If  the  deed  of  assignment  from  Campbell  to  Price, 
made  for  the  benefit  of  the  grantor's  creditors,  was  in 
its  inception  bona  fide  and  free  from  fraud,  collusive 
acts  of  the  grantor  and  assignee  subsequent  to  its  exe- 
cution would  not  render  it  void.  "The  fraud  must 
have  entered  into  the  asisignment  at  the  time  it  was 
made.  No  subsequent  acts  of  the  parties  can  invalidate 
an  assignment  made  bona  fide/' — 1  Am.  &  Eng.  Ency. 
Law  (1st  ed.),  869,  and  notes  citing  authorities.  The 
deed  of  assignment  conveyed  all  of  the  grantor's  prop- 
erty of  every  kind  and  description  "except  his  home- 
stead in  which  he  now  resides."  It  is  contended  by 
counsel  for  appellant  that  this  was  such  a  reservation 
of  benefit  to  the  debtor  grantor  as  would  avoid  the 
conveyance.  It  is  perfectly  clear  that  by  this  excep- 
tion in  the  deed,  ithe  homestead  was  not  conveyed.  It 
is  equally  clear  that  the  property  excepted  from  the 
deed  and  not  conveyed,  was  subject  to  legal  process  by 
the  creditor  just  as  it  was  before  the  making  of  the 
deed  of  assignment.  There  was  nothing  in  the  deed  to 
hinder  or  delay  the  creditor  in  taking  any  legal  proceed- 
ing to  subject  the  excepted  property  to  the  payment  of 
his  debt,  which  he  had  prior  to  its  execution.  There  is 
a  plain  and  evident  distinction  between  the  reservation 
of  a  benefit  and  an  exception  in  a  deed  of  assignment. 
The  reservation,  that  taints  the  deed  and  avoids  the 
conveyance,  whether  expressed  in  the  contract  or  sec- 
retly made,  is  one  of  benefit  to  the  grantor  in  the  prop- 
erty conveyed.  There  was  no  such  reservation  in  the 
present  case;  no  benefit  was  reserved  to  the  grantor  in 
anything  conveyed. — Frank  et  al.  v.  Myers  et  al.,  97 
Ala.  437.  There  is  nothing  in  the  face  of  the  deed  to 
render  it  void.  The  chancellor's  finding  that  there  was 
no  actual  fraud  in  the  transaction  at  the  time  of  the 
execution  of  the  deed  of  assignment,  we  think;  is  fully 
supported  by  the  evidence.  Incapacity,  or  mismanage- 
ment of  the  trust  estate,  on  the  part  of  the  assignee, 
was  ground  for  his  removal  as  trustee,  at  the  instance 


Digitized  by 


Google 


362  SUPREME  COURT  [Nov.  Term. 

[Alabama  Great  Southern  Railroad  Co.  v.  Hall.] 

of  the  creditor,  but  not  ground  for  avoiding  the  deed 
of  assignment.  , 

The  question  as  to  the  validity  of  the  complainant's  | 
claim,  which  is  discussed  at  length  by  counsel  for  ap- 
pellees, is  noft  projmrly  before  us  for  consideration  on 
this  appeal.  There  is  neither  a  cross-appeal,  nor  crosfr 
assignments  of  error  by  appellees,  and  in  order  for  the 
aippellees  to  have  any  rulings  of  the  court  adverse  to 
them,  reviewed  here,  it  was  necessary  for  them  to  prose- 
cute an  appeal,  or  to  cross-assign  errors  under  the 
rules.  I 

The  decree  of  the  chancellor  is  affirmed.  ' 


Alabama  Great  Houthern  Railroad  Co. 

V.  Hall. 

Action  against  a  Railroad  Company  to  recover  Dam- 
ages for  Injuries  to  a  Horse. 

1.  Action  against  railroad  company  for  injury  to  a  horse;  »«#- 
ciency  of  complaint. — In  an  action  against  tf  railroad  company, 
a   complaint   which   "claims    of   the   defendant   the  sum  of 

seventy-five  dollars  as  damages  for  that  on  or  about  the 

day  of  August,  1900,  defendant  negligently  caused  one  horse, 
the  property  of  plaintiff,  to  run  into  a  trestle  on  defendant's 
railroad  and  thereby  injured  it  so  that  it  was  worthless," 
states  a  cause  of  action,  and  is  not  subject  to  demurrer  upon 
the  ground  that  it  fails  to  state  or  show  that  the  defendant 
owed  the  plaintiff  any  duty  in  respect  of  the  animal,  and  that 
its  averments  of  negligence  were    too    vague    and    Indefinite. 

2.'  Same;  duty  of  engineer  upon  seeing  horse  running  in  front  of 
train. — Where  a  horse  frightened  by  an  advancing  train  ran 
directly  towards  a  trestle  of  a  railroad  in  front  of  a  train,  and 
Lue  surroundings  were  such  that  he  would  probably  continue 
his  flight  along  the  track  and  into  the  trestle,  if  the  train 
continued  to  advance,  the  engineer,  seeing  these  things,  owes 
the  owner  of  such  horse  the  duty  of  stopping  the  train  and 
thereby  removing  the  cause  of  the  flight  of  the  animal;  and 
the  railroad  company  is  liable  for  injuries  resulting  to  the 
horse,  if  th*»  engineer  negligently  fails  to  discharge  this  duty. 
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3.  Same:  same;  case  at  'bar, — In  an  action  against  a  railroad  com- 

pany tp  recover  damages  for  injuries  to  a  horse  which  ran 
into  a  trestle  of  the  defendant's  railroad,  where  there  was  evi- 
dence tending  to  show  that  the  train  on  the  defendant's  road 
was  moving  towards  a  trestle  on  the  roadway,  and  plaintiff's 
horse  was  running  on  the  track  between  the  engine  and  the 
trestle,  apparently  frightened  by  the  train,  that  the  track  at 
that  place  was  upon  an  embankment,  several  feet  high,  and 
the  train  was  30  to  50  yards  behind  the  horse  and  going  faster 
than  he  was,  and  that  the  engineer  was  aware  of  the  situation 
and  did  not  seasonably  stoi>  or  check  the  speed  of  the  train, 
which  if  he  had  done  the  horse  would  not  have  continued  his 
flight  into  the  trestle,  and  the  Injury  to  him  would  have  been 
averted,  the  general  affirmative  charge  requested  by  the  de- 
fendant is  properly  refused. 

4.  Same;  same;  what  necessary  to  authorize  plaintiff's  recovery. 

In  such  a  case,  before  the  plaintiff  is  entitled  to  recover,  it  is 
necessary  for  ihe  Jury  to  be  reasonably  satisfied  that  the  horse 
ran  into  the  trestle  in  consequence  of  the  continued  advance 
of  the  train. 

Appeal  from  the  Circuit  Court  of  DeKalb. 

Tried  before  the  Hon.  James  A.  Bilbeo. 

This  was  an  action  brought  by  the  appellee,  A.  L. 
Hall,  against  the  Alabama  Great  Southern  Railroad 
Company,  to  recover  damages  for  injuries  to  a  horse. 
The  plaintiff  claimed  damages  under  separate  counts 
for  injury  to  a  horse  and  a  mule,  but  the  court  gave 
the  general .  aflSrmative  charge  for  the  defendant  as  to 
the  damages  claimed  for  the  mule. 

The  count  of  the  complaint  claiming  damages  for 
the  horse,  and  the  substance  of  the  demurrers  to  ^id 
count  are  set  out  in  the  opinion.  The  recital  in  the 
judgment  entrj^  relative  to  the  rulings  upon  the  demur- 
rer to  this  count  of  the  complaint,  which  was  the 
amended  complaint,  was  as  follows:  "The  defendant 
demurs  to  amended  complaint,  and  on  consideration  of 
the  court  the  demurrer  is  overruled." 

On  the  trial  of  the  cause  it  was  shown  that  the  train 
Avlu(*h  frit!:hl(  lmI  i)u»  JiOi*se  ^  f  'Uc  plaintiff  v.  a.:  ;i  'ocal 
freight  train  going  north.  The  evidence  for  the  plain- 
tiff tended  to  show  the  following  facts :  The  train  had 
backed  into  a  switch  to  get  a  car.  The  horse  in  ques- 
tion was  on  the  side  track  and  ran  along  the  side  ahead 
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of  the  train  for  a  short  distance,  about  75  yards  to  the 
main  line.  When  the  horse  was  on  the  north  side 
track  the  (train  was  going  toward  him  and  was  about 
50  yards  oflf.  The  horse  then  ran  up  the  line  to  the 
trestle,  ran  on  the  trestle  and  fell  through  it.  The  tres- 
tle was  from  30  to  35  yards  north  of  the  point  where 
the  side  track  comes  into  the  main  line.  The  horse  was 
frightened  by  the  train  and  ran  along  the  track  ahead 
of  it  until  he  fell  into  tlie  trestle.  The  engineer  did  not 
blbw  the  whistle  or  ring  the  bell  of  the  engine.  The  en- 
gineer began  checking  the  train  before  the  engine  got  on 
the  main  line,  but  the  engine  and  cars  were  moving 
when  the  horse  fell  in  the  trestle.  When  the  train 
stopped,  the  engine  was  on  the  main  line  and  the  ten- 
der and  rest  of  the  train  were  on  the  swiitch,  and  the 
engine  was  about  30  yards  from  the  horsa  The  engine 
did  not  come  in  contact  with  the  horse  and  did  not  get 
nearer  to  him  than  about  30  yards.  The  engine  was 
going  faster  than  the  horse  and  was  gaining  on  him. 
The  fall  of  the  horse  was  proven,  and  it  was  shown  that 
he  was  worthless  after  the  accident.  The  engineer  on 
said  train,  as  a  witness  in  behalf  of  the  defendant,  tes- 
tified that  he  saw  the  horse  start  down  the  side  track 
towards  the  main  line;  that  at  that  time  the  train  was 
running  at  five  or  six  miles  an  hour,  and  should  have 
been  stopped  in  from  15  to  30  feet;  that  the  horse  was 
about  200  feet  in  front  of  the  engine  and  the  engine 
nevei*  got  closer  than  150  feet  to  him,  and  when  he  stop- 
ped the  engine,  it  had  just  gotten  on  the  main  line.  It 
was  shown  that  the  main  track  was  upon  an  embank- 
ment. The  engineer  testified  that  the  embankment  did 
not  have  precipitous  sides,  but  was  an  ordinary  em- 
bankment. A  witness  for  the  plaintiff  testified  that 
when  the  mule  went  down  the  embankment  he  partly 
slided  down. 

The  court  in  it«  oral  charge  to  the  jury  instructed 
them  as  follows:  "When  the  animals  got  on  the  main 
line,  there  are  ft  wo  matters  for  the  jury  to  consider, 
first,  were  the  animals  in  such  a  state  of  fright  at  that 
time,  that  they  would  have  fallen  into  the  trestle  any- 
way, if  it  reasonably  appears  that  the  animals  wauid 
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have  coDftinued  in  their  flight  and  fallen  into  the  tres- 
tle whether  the  train  moved  further  or  not,  then  the 
plaintiff  can  not  recover,  (but  if  that  does  not  reason- 
ably appear,  then  when  the  animals  got  on  the  main 
line,  if  the  engineer  saw  that  they  were  headed  toward 
the  trestle,  it  became  the  duty  of  the  engineer  on  per- 
ceiving the  animals  on  the  track  to  take  steps  to  stop 
the  train,  and  if  the  engineer  fail  to  do  so  and  this  train 
ran  on  and  the  horse  ran  into  the  trestle,  the  plaintiff 
is  entitled  to  a  verdict,  if  the  jury  should  also  believe 
from  the  evidence  that  the  failure  of  the  engineer  to 
check  his  train  contributed  to  running  the  horse  into 
the  trestle)."  The  defendant  separately  excepted  to 
that  portion  of  the  charge  copied  above  which  is  with- 
in the  parentheses,  and  also  separately  excepted  to  the 
court's  refusal  to  give  the  general  aflBrmaitive  charge 
requested  by  it. 

There  were  verdict  and  jud^nent  for  the  plaintiff, 
assessing  his  damages  at  f 81.  The  defendant  appeals, 
and  assigns  as  error  the  rulings  of  the  court  upon  the 
pleadings  and  the  giving  of  the  portion  of  the  court's 
oral  charge  to  which  jthe  defendant  excepted,  and  the 
refusal  to  give  the  general  affirmative  charge  requested 
by  the  defendant. 

Amos  E.  Goodhue,  for  appellant,  cited  Stanton  v, 
I  J.  &  N,  R.  It  Co,,  91  Ala.  382;  Oxford  Lake  Line  Co,  v, 
Stedham,  101  Ala.  376. 

Davis  &  Haralson,  contra^  cited  Mary  Lee  C,  &  R. 
Co.  V.  Cfiamblks^  97  Ala.  171;  Georgia  Pac,  R.  Co.  v. 
Davis,  92  Ala.  307;  Western  R.  Co.  v.  Lazarus^  88  Ala. 
453;  Oxford  Lake  Line  Co,  v.  Stedham,  101  Ala.  376. 

McCLELLAN,  C.  J.— Action  by  Hail  against  the 
railroad  company.  The  complaint  is  as  follows: 
"Plaintiff  claims  of  the  defendant  the  sum  of  seventy- 
five  dollars  as  damages  for  that  on  or  about  the  .... 
day  of  August,  1900,  defendant  negligently  caused  one 
horse,  the  property  of  plaintiff,  to  run  into  a  trestle 
on  defendant's  railroad,  and  thereby  injured  it  so  it 
was  worthless."     (There  was  also  a  mule  in  the  coni- 
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plaint  and  in  the  trestle,  but  ae  no  injury  to  it  was 
proved  and  the  court  charged  affirmatively  for  defend- 
ant as  to  the  damages  claimed  as  to  it,  we  pretermit  the 
mule. )  There  was  a  demurrer  ito  the  complaint  on  the 
grounds  that  it  failed  to  aver  or  show  that  defendant 
owed  the  plaintiff  any  duty  in  respect  of  the  animal 
and  that  its  averment  of  negligence  was  too  vague  and 
indefinite.  The  demurrer  was  overruled,  and  properly, 
under  the  authority  of  Western  R'y.  Go.  v.  Lazarus,  88 
Ala.  453;  Oxford  Lake  Line  Co.  v.  Stedham,  101  Ala. 
376;  and  Louisville  &  Nashville  Railroad  Oo.  v.  Mar- 
bury  Luinber  Go.^  126  Ala.  .237.  (We  do  not  decide 
whether  there  was  a  judgment  entry  as  to  this  de- 
murrer. ) 

On  the  evidence  before  them  it  was  open  to  the  jury 
to  find  that  defendant's  train  was  being  moved  for^'ard 
toward  a  trestle,  that  plaintiff's  horse  was  on  the  track 
between  the  engine  and  the  trestle  running,  in  apparent 
fright  of  the  train,  toward  the  trestle,  that  the  track 
along  which  the  horse  ran  was  on  an  embankment  five 
or  six  feet  high,  the  sides  of  which  while  not  "precipi- 
tous" were  yt^t  at  such  an  incline  as  that  a  horse  in 
attempting  to  go  down  them  would  partially  slide,  that 
the  train  was  from  thiry  to  fifty  yards  behind  the  horse 
and  going  faster  than  he  was — "gaining  on  him," — that 
the  engineer  was  aware  of  the  situation  but  did  not  sea- 
sonably stop  or  check  the  si)eed  of  his  train,  that  had 
he  done  so  the  horse  would  not  have  continued  hi 5 
flight  onto  and  into  the  trestle,  and  the  injury  to  the 
animal  would  have  been  averted.  In  view  of  the  phase 
of  the  case  presented  by  these  tendencies  of  the  evidence, 
the  court  properly  refused  the  affirmative  charge  re- 
quested by  the  defendant.  Seeing  the  horse  running 
directly  toward  the  trestle  in  fear  of  the  advancing 
train,  the  surroundings  being  such  as  that  he  would 
probably  continue  his  flight  along  the  track  into  the 
trestle  if  the  train  continued  to  advance,  the  engineer 
owed  the  plaintiff  the  duty  of  stopping  the  train  and 
thereby  removing  the  cause  of  the  flight  of  the  ani- 
mal, and  if  he  negligently  failed  to  discharge  this  duty 
and  in  consequence  the  horse  was  injured,  the  defend- 
ant is  liable. 
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Of  course,  it  was  a  matter  of  inference  for  the  jury 
whether  the  horse  would  or  not  have  continued  his 
flight  into  the  trestle  had  the  train  been  stopped  when 
it  should  have  been;  and  it  was  necessary,  of  course, 
for  the  jury  to  be  reasonably  satisfied  that  he  ran  into 
the  trestle  in  consequence  of  the  continued  advance  of 
the  train  before  they  were  authorized  to  return  a  ver- 
dict for  the  plaintiff.  That  part  of  the  oral  charge  to 
which  an  exception  was  reserved,  taken  as  a  whole  and 
in  connection  with  its  context  is  not  an  erroneous  state- 
ment of  law^  in  this  regard,  for  while  in  its  opening 
clause  it  is  open  to  a  construction  which  might  author- 
ize a  verdict  for  the  plaintiff  ui>on  the  jury  not  being 
reasonably  satisfied  that  tfie  hoi'se  would  have  gone 
into  the  trestle  in  any  event,  when  it  was  necessary  for 
them  to  find  that  he  would  not  have  gone  there  but  for 
defendant's  negligence,  yet  the  last  clause  corrects  this 
faulty  tendency  by  requiring  the  jury  to  find  for  plain- 
tiff only  in  the  event  the  failure  to  stop  the  train  con- 
tributed to  the  injury. 

Nor,  in  our  opinion,  was  the  oral  charge  bad  when 
referred  to  the  evidence,  for  asserting  that  when  the 
horse  got  on  the  main  line  and  the  engineer  saw  that 
he  was  headed  for  the  trestle,  it  became  the  duty  of  the 
engineer  to  take  steps  to  stop  his  train.  The  evidence 
is  undisputed  that  the  horse  was  frightened  by,  and  in 
flight  from,  the  train  and  that  he  was  running  on  a 
considerable  embankment,  his  easiest  route  of  flight, 
but  for  the  trestle  being  on  and  along  the  track.  On 
these  facts  there  was  such  obvious  danger  of  the  horse 
running  into  the  trestle  from  the  time  he  got  on  and 
began  to  run  along  the  main  track  as  to  impress  the 
mind  of  an  ordinarily  prudent  man  in  the  place  of  the 
engineer  with  the  necessity  of  removing  the  cause  of 
the  horse's  fright  and  flight  by  stopping  the  pursuing 
engine,  and  it  then  became  the  engineer's  duty  to 
stop  it. 

We  find  no  error  in  the  record,  and  the  judgment 
must  be  affirmed. 
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138    388 

i?5  J50        Massillon   Engine  &   Thresher  Co.  v. 

Arnold  &  Co. 

Statutory  Trial  of  the  Right  of  Property. 

1.  Bill  of  exceptions;  when  will  not  he  considered  on  appeal, — When 

the  bill  of  exceptions  is  signed  by  the  presiding  judge  in  vaca- 
tion, and  there  does  not  appear  In  the  record  that  an  order 
was  made  by  the  court  in  term  time  authorizing  it  to  be  signed 
after  the  adjournment  of  the  court  at  which  the  trial  was  had. 
and  there  appears  no  agreement  of  counsel  as  provided  by 
statute,  such  bill  of  exceptions  will  not  be  considered  by  the 
appellate  court  for  any  purpose;  and  the  recital  at  the  close 
of  said  bill  of  exceptions  that  it  was  tendered  and  approved 
"within  the  time  prescribed  by  the  court  in  which  the  bill 
of  exceptions  may  be  signed/'  amounts  to  nothing  more  than 
the  statement  of  the  judge,  and  is  insufficient  to  supply  the 
omission  of  an  order  of  the  court. 

2.  Trial  of  the  right  of  property;  sufficiency    of    verdict, — ^Whlle 

under  the  provisions  of  the  statute  it  is  the  duty  of  the  jury  on 
the  trial  of  the  right  of  property  to  assess  in  their  verdict  the 
value  of  each  item  of  property  Involved  separately,  if  practi- 
cable, (Code,  §  4143),  if  there  appears  no  evidence  as  to  the 
value  of  each  item  of  the  property,  and  it  Is  recited  in  the 
verdict  of  the  jury  that  the  jury  find  "the  issue  in  favor  of 
the  plaintiff  for  the  property  described  as  per  agreement,"  the 
fact  that  the  jury  fail  to  assess  in  their  verdict  each  item  of 
property  in  controversy  separately,  does  not  render  such  ver- 
dict insufficient  to  support  a  judgment  in  lavor  of  the  plaintiff: 
the  court  presuming  under  such  circumstances  that  it  was 
either  impracticable  for  the  jury  to  assess  such  items  of  the 
property  separately,  or  that  the  failure  to  do  so  was  in  accord- 
ance with  the  agreement  referred  to  therein. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  A.  H.  Alston. 

This  was  a  statutory  trial  of  the  right  of  property  b^ 
tween  the  appellee,  J.  J.  Arnold  &  Co.,  as  plaintiflf  in 
attachment,  and  the  appellant,  the  Massillon  Engine  & 
Thresher  Company,  as  claimant,  and  was  instituted  in 
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the  following  manner :  J.  J.  Arnold  &  Co.,  as  plaintiflfe 
in  attachment,  sued  out  a  writ  of  attachment  against 
Morford  &  Whitehead,  and  caused  the  writ  fto  be  levied 
upon  the  proi)erty  in  controversy.  Thereupon  the  Mas- 
sillon Engine  &  Thresher  Company,  made  affidavit  and 
bond  and  intei-posed  a  claim  to  said  property,  setting  up 
the  fact  that  the  property  levied  upon  under  the  writ  of 
attachment  was  n-ot  the  property  of  Morford  &  White- 
head, but  wa^  the  property  of  the  claimant.  Upon  the 
interposition  of  this  claim,  issue  was  formed  as  diiTCted 
under  the  statute,  and  on  this  issue  the  trial  was  had. 

It  is  unnecessary  to  set  out  <the  facts  of  the  case,  as 
under  tlie  rulings  of  the  court  the  bill  of  exceptions  can 
not  be  considered.  The  facts  as  to  the  signing  of  the 
bill  of  exceptions  are  sufficiently  stated  in  the  opinion. 

The  verdict  of  the  jury,  as  shown  by  ithe  judgment 
entry,  was  ae  foUoA^^:  "We,  the  jury,  find  the  issue 
in  favor  of  the  plaintiff  for  the  property  described  as 
per  agreement,  one  saw  mill,  consisting  of  boiler,  engine 
and  fixtures  levied  on  by  the  sheriff,  and  described  in 
said  levy,  or  the  alternate  value  of  said  saw  mill,  which 
value  is  assessed  by  the  jury  at  the  sum  of  eight  hun- 
dred and  fifty  dollars."  Upon  this  verdict  judgment 
was  rendered  for  the  plaintiff.  The  claimant  appeals, 
and  assigns  as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

Von  L.  Thompson^  for  appellant. — The  verdict  of  the 
jury  was  insufficient  to  support  the  judgment. 

Under  section  4143  of  the  Code  the  law  'requires  that 
as  far  as  is  practicable,  it  is  the  duty  of  the  jury  to 
assess  the  value  of  each  article  separately.  The  jury 
failed  to  do  this  and  the  judgment  rendered  on  that  ver- 
dict is  error,  and  this  alone  ought  ito  work  a  reversal 
of  the  case.  It  is  sufficient  to  refer  to  citations  of  au- 
thirities  under  the  above  section  in  the  Code. 

J.  E.  Brown^  contra. 

TYSON,  J. — What  purports  to  be  a  bill  of  exceptions 
in  this  record  was  signed  by  <the  presiding  judge  in  va- 
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cation.  Nothing  appears  in  tlie  record  of  tlie  court  be- 
low «howinj»  that  any  order  was  made  by  the  court  iu 
term  time,  authorizing  a  bill  of  exceptions  to  be  signed 
after  the  adjournment  of  the  court  at  which  -the  trial 
was  liad.  The  recital  at  the  close  of  what  purports  to 
be  the  bill  of  exceptions :  ^'Tendered  and  approved,  this 
15th  day  of  April,  1901,  within  the  time  prescribed  by 
the  court  in  which  ithe  bill  of  exceptions  may  be  signed," 
amounts  to  nothing  more  than  the  statement  by  the 
judge  and  is  insufficient  to  supply  the  omission  of  so 
important  retiuirement  as  the  making  of  an  order  by 
the  court.  It  cannoit,  therefore,  be  considered  for  any 
purpose. — Dant::lvr  v,  iiwift  Creek  Mill  Co.,  128  Ala. 
410. 

With  the  paper  purporting  to  be  a  bill  of  exceptions 
eliminated,  all  the  assignments  of  error,  except  the  13th, 
are  disposed  of  since  they  relate  exclusively  to  exceptions 
rc*served  upon  the  trial  to  the  rulings  of  the  court  upon 
the  admission  and  exclusion  of  testimony  and  the  re- 
fusal of  written  t^harges.     The  13th  assignment  is  pred- 
icated upon  the  failure  of  the  jury  in  their  verdict  to 
assess  each  item  of  property-  in  controversy  separately. 
It  is  true  that  in  suits  involving  the  trial  of  right  of  prop- 
erty it  is  made  the  duty  of  the  jury,  if  practicable,  by 
their  verdict  to  assess  the  value  of  each  item  of  prop- 
erty involved  separately. — (^ode,  §  4143,  and  authorities 
<*ited  thereunder.     It  is  also  true,  if  it  is  impracticable 
to  assess  the  value  of  each  piei*e  of  property  involved, 
the  jury  are  under  no  duty  to  do  so.     In  the  absence 
of  all  evidence  on  this  point,  we  are  bound  to  indulge 
the  presumption  that  the  jury  did  what  is  required  of 
tln^m.     lit  is  but  fair  to  assume  that  they  found  it  im- 
practicable to  assess  each  item  of  the  property  found  to 
belong  to  the  plaintiff,  being  a  "saw  mill,  consisting  of 
boiler  engine  and  fixtures."     Besides  there  appears  by 
the  recitals  in  the  verdict  to  have  been  an  agreement  by 
Avhich  the  jury  were  to  be  governed  in  their  findings 
The  judgment  entry  shows  that  the^e  was  a  contest.    It 
rec*ites  an  appearance  in  person  by  plaintiff  and  claimant 
and  their  respective  attorneys,  that  the  issue  was  made 
up  under  the  direction  of  the  court  upon  which  there 
was  a  joinder.    Clearly  the  only  infei*ence  to  be  drawn 
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is  that  the  agreement  referred  to  in  the  verdict  was  en- 
tered into  by  the  resi)eetive  parties  litigant  or  their 
attorneys  during  the  progress  of  the  trial,  and  that  it 
had  referen<»e  to  the  character  of  verdict  the  jury  were 
to  render.  As  the  record  at  which  we  are  authorized 
to  look,  does  not  contain  a  copy  of  this  agreement,  and 
nothing  to  the  contrary  appearing,  we  feel  safe  in  in- 
dulging the  presumption  that  it  covered  the  very  defect 
in  the  verdict,  if  it  exists,  now  insisted  upon.  Doubt- 
less the  jurj-  carried  out  the  terms  of  that  agreement 
whatever  they  were;  at  least  we  will  so  presume.  The 
burden  being  upon  appellant  to  affirmatively  show  error, 
we  cannot  presume  its  existence.  On  the  contrary,  the 
presumption  must  be  indulged  in  favor  of  the  correct- 
ness of  the  judgment  appealed  from. 
Affirmed. 


Gadsden  i&  Attalla  Union  Railway  Co. 
V.  Julian,  Admr. 

Action  against  Railroad  Company  to  recover  Damages 
for  killing  Plaintiff's  Intestate, 

1.  Action  against  railroad  company;  sufjlciency  of  complaint. — In 
an  action  against  a  railroad  company,  a  count  of  the  com- 
plaint in  the  tollowing  words:  "ihe  plaintiff  who  sues  as  the 
administrator  of  the  estate  of  James  C.  Julian,  deceased, 
claims  of  the  defendant  corporation  the  sum  of  iwenty-flve 
thousand  dollars  as  damages  for^  the  negligent  killing  of 
plaintiff's  intestate,  a  minor  less  than  eleven  years  of  age,  by 
running  against  and  over  the  plaintiff's  intestate  with  an  elec- 
tric car,  which  said  killing  occurred  on  or  about  the  22d 
day  of  June,  1900,"  is  insufficient  and  subject  to  demurrer. 

Appeal  from  the  City  Court  of  Oadsden. 

Tried  before  the  Hon.  John  H.   Dlsqi  e. 

This  was  an  acrtion  brought  by  the  appellee,  K.  W. 
Julian,  as  administrator  of  the  estate  of  James  C.  Julian, 
deceased,  against  the  Gadsden  &  Attalla  T^nion  Rail- 
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way  Co.    The  complaint  contained  four  counts.    On  the 
present  appeal  it  is  unnecessary  to  set  out  the  sec- 
ond and  third  counts.     The  first  and  fourth  counts 
of  the  complaint  were  as  follows:    "First     The  plain- 
tiff, who  sues  as  the    administrator  of    the  estate  of 
James   C.   Julian,   deceased,   claims  of  the  defendant 
corporation   the  sum   of  twenty-five   thousand  dollars 
as  damages  for  the  negligent  killing  of  plaintiflf's  in- 
testate, a  minor,  less  than  eleven  years  of  age,  by  run- 
ning against  and    over    plaintiff's    intestate    with    an 
electric  car,  which  said  killing  occurred  on  or  about 
the  22d  day  of  June,  1900.''     Fourth.     The  plaintiff, 
who  sues  as  the  administrator  of  the  estate  of  James 
C.  Julian,  deceased,  claims  of  the  defendant  the  sum 
of    twenty-five  thousand   dollars   as   damages   for  the 
negligent    killing    of    plaintiff's    intestate,    a    minor, 
less  than  eleven  years  of  age,  by  running  against  him 
with  an  electric  car,  which  said  killing  occurred  on  or 
about  the  22d  day  of  June,  1900,  in  Etowah  county, 
Alabama." 

To  the  first  and  fourth  counts  of  the  complaint  the 
defendant  separately  demurred  upon  the  following 
grounds:  1.  They  show  no  duty  the  defendant  owed 
the  plaintiff  which  it  negligently  failed  to  perform. 
2.  They  show  that  plaintiff's  intestate  was  a  tres- 
passer on  defendant's  track,  and  they  aver  nothing 
more  than  simple  negligence  in  his.  killing.  3.  They 
do  not  show  the  particular  act  of  negligence  complained 
of.  4.  They  do  not  state  the  particular  acts  or  matters 
which  constituted  the  willful,  wanton  or  intentional 
negligence  complained  of.  6.  They  are  too  vague  and 
uncertain.  7.  They  fail  to  allege  any  facts  which  show 
willful,  wanton  or  intentional  negligence. 

There  is  a  recital  in  the  record  that  "defendant  de- 
murs to  the  third  count  on  the  same  grounds  set  out 
in  his  demurrer  to  the  second  count,  assigning  each 
ground  separately,"  but  the  grounds  of  the  demurrer 
to  the  second  count  do  not  appear  in  the  record.  The 
court  overrub^d  the  defendant's  demurrers  to  the  com- 
plaint. On  the  present  appeal  the  defendant  assigns 
as  error  the  court's  overruling  its  demurrers  to  the 
complaint. 
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DoRTCH  &  Martin  and  W.  J.  BoykiNj  for  appellants, 
cited  Cheicning  v.  Ensley  R.  R.  Co.y  93  Ala.  27;  A.  G. 
8.  R.  R.  Co.  V.  Moorer^  116  Ala,  642;  Jefferson  v.  Bir. 
R,  &  E.  Co.j  116  Ala.  294. 

Goodhue  &  Blackwood,  contra,  cited  Ensley  R.  R. 
Go.  V.  Cheicning,  93  Ala.  24;  L.  <fc  N.  R.  R.  Co.  v. 
Jones,  83  Ala.  376;  M.  &  M.  R.  R.  Co.  v.  Crenshaw,  65 
Ala.  566;  8.  &  N.  R.  R.  Co.  v.  Thompson,  62  Ala.  494; 
Gov.  at  R.  R.  Co.  V.  Hanlan,  53  Ala.  80. 

SHARPE,  J. — Counts  1  and  2  of  tlie  complaint  are 
each  wanting  in  particularity  of  averment,  in  that  they 
fail  to  show  either  that  plaintiff's  intestate  when  in- 
jured was  not  a  trespasser  on  defendant's  track,  or 
that  defendant's  servants  in  charge  of  the  train  became 
aware  of  his  perilous  position  on  the  track  and  were 
thereafter  guilty  of  actionable  misconduct — Ensley  R. 
R.  Co.  V.  Chewning,  93  iVla.  25;  Savannah  &  W.  R.  R. 
Co.  V.  Meadors,  95  Ala.  137 ;  Highland  Ave.  d  B.  R.  R. 
Co.  V,  Robbins,  124  Ala.  113;  L.  d  N.  R.  R.  Co.  v.  Brown, 
121  Ala.  221. 

A  child  as  well  as  an  adult  may  be  a  trespasser; 
and  ordinarily  a  railroad  company  is  under  no  more 
obligation  to  keep  a  lookout  for  children  who,  without 
enticement  for  which  it  is  responsible,  may  go  on 
the  track  at  a  place  they  have  no  right  to  be,  than  to 
look  out  for  adults. — Highland  Ave.  &  B.  R.  R.  Co. 
V.  Robbins,  supra;  A.  G.  S.  R.  R.  Co.  v.  Moorer,  116 
Ala.  642 ;  3  Elliott  on  Railroads,  §  1259.  Therefore,  the 
averment  of  infancy  contained  in  counts  1  and  4  does 
not  supply  the  facts  essential  to  show  a  duty  breached. 
The  demurrers  to  these  counts  respectively  should  have 
been  sustained. 

The  demurrer  to  count  3  fails  for  want  of  specific 
grounds,  since  it  merely  adopts  the  grounds  in  what  is 
referred  to  as  the  demurrer  to  count  2,  and  no  demurrer 
to  count  2  is  found  in  the  record. 
Reversed  and  remanded. 
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Hood  etal.  v.  Southern  Railway  Co. 

Bill  in  Equity  to  enjoin  Ejectment. 

1.  Injunction :  railroad  company  can  not  enjoin  ejectment  for  right 

of  way  which  has  not  been  paid  for,  without  offering  to  com- 
pensate the  owners. — Where  a  right  of  way  for  a  railroad  has 
not  been  acquired  by  the  railroad  company,  either  by  valid 
conveyance  or  under  condemnation  proceedings  for  such  pur- 
pose, the  railroad  company  can  not  maintain  a  bill  to  enjoin  an 
action  of  ejectment  brought  against  it  by  the  owners  of  the 
land  over  which  the  road  was  constructed,  without  offering 
in  the  bill  to  do  equity  by  paying  compensation  for  the  lands 
so  used  for  a  right  of  way;  and  this  principle  obtains  al- 
though the  owners  of  the  land  may  have  had  knowledge  of 
the  location  and  construction  of  the  railroad  company's  track 
across  its  lands,  and  allowed  it  to  expend  large  sums  ol 
money  for  the  purpose,  without  interference. 

2.  Same;  fact  that  some  of  the  owners  of  the  property  had  con- 

veyed their  interest  immaterial. — In  such  a  case,  the  neces- 
sity for  offering  to  do  equity  by  the  complainant  railroad  com- 
pany is  not  removed  by  the  fact  that  some  of  the  owners  may 
have  subsequently  sold  their  interest  in  the  lands  to  persons 
unknown  to  the  complainant;  since  the  offer  to  make  compen- 
sation should  be  made  to  the  original  owners  of  the  land. 

3.  Equity  pleading;  bin  does  not  lie  from  interlocutory  decree  on 

motion  to  strike  parts  of  the  hill. — An  appeal  does  not  lie 
from  an  interlocutory  decree  on  a  motion  to  strike  parts  of 
the  bill,  and  the  fact  that  the  ruling  on  such  motion  is  con- 
tained in  an  interlocutory  decree  on  demurrer  does  not  confer 
jurisdiction  on  the  appellate  court  to  review  the  rulings  on 
the  motion  to  strike. 

Appeal  from  the  Chanreiy  Court  of  Etowah. 

Heard  before  the  Hon.  Richard  B.  Kelly. 

The  bill  in  this  case  was  filed  by  the  appellees,  the 
Southern  lUiilway  Company,  against  the  appellants,  J. 
C.  Hood,  and  others,  on  April  23,  1898.  As  amended 
the  bill  avers  substantially  the  following  facts :  In  1887 
the  Kome  &  Decatur  Railroad  Company  entered  upon 
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the  land  in  question,  and  huilt  its  road  across  a  strip 
of  land  described  in  the  bill;  this  strip  of  land  being 
used  by  said  company  as  its  right  of  way  and  being 
100  feet  wide  and  3,800  feet  long.  The  plaintiff  is  the 
legal  successor  in  interest  of  the  Rome  &  Decatur  Rail- 
road Company.  Since  the  Rome  &  Decatur  Railroad 
was  built  the  complainant  and  its  predecessor  in  own- 
ership have  spent  large  sums  of  money  "in  improving 
repairing  and  keeping  up  said  road  bed  and  right  of 
way,  which  was  necessary  for  the  performance  of  its 
business.''  The  complainant  is  compelled  to  have  the 
use  of  the  strip  of  land  in  order  to  operate  its  railroad. 
From  the  completion  of  the  road  in  1887  the  complain- 
ant and  the  companies  under  which  it  claims  have 
constantly  operated  said  railroad,  transporting  freight, 
passengers  and  the  United  States  mail,  and  "during  all 
of  said  time  the  respondent,  though  knowing  of  such 
operation  and  maintenance  of  said  railroad  over  said 
lands  and  the  constant  expenditure  of  money  on  im- 
provements and  repairs  on  the  same,  by  orators  and 
those  under  whom  it  claims,  yet  has  never  protested 
against  the  same  until  the  4th  day  of  November,  1896, 
when  they  brought  an  action  of  ejectment  against  orator 
for  the  recovery  of  said  lands.'' 

It  was  then  averred  in  the  bill  as  amended  "that  it  is 
informed  and  believes  and  on  such  information  and 
belief  charges  that  before  the  filing  of  this  bill  some 
of  the  defendants  parted  with  their  interest  in  said 
lands  to  W.  H.  Hood  or  to  some  other  person  unknown 
to  complainant  and  have  no  further  interest  in  the 
siime;  that  the  names  of  the  defendants  so  disposing 
of  said  int€*Tests  are  unknow^n  to  complainant;  that 
complainant  is  ready  and  willing  and  here  offers  to 
pay  to  such  of  respondent8  as  may  be  entitled  thereto 
compensation  for  the  lands  taken  and  occupied  by  it 
as  such  right  of  way  and  for  the  injury  done  to  the  ad- 
jacent lands,  such  as  they  may  be  entitled  to  in  equity 
and  good  conscience,  but  can  not  make  such  compensa- 
tion without  first  knowing  who  may  be  entitled  thereto." 

As  part  of  the  paragraph  of  the  bill  from  which  the 
quotation  just  above  made  is  taken,  and  to  the  end  of 
knowing  who  might  be  entitled  to  compensation,  the 
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complainant  propounded  several  interrogatories  to  the 
respondents. 

The  prayer  of  the  bill  was  that  the  action  of  eject- 
ment brought  by  the  respondents  as  averred  in  the  bill, 
to  recover  the  strip  of  land  in  question,  should  be  en- 
joined, and  that  the  respondents  be  decreed  to  be  es- 
topped from  setting  up  any  claim  of  title  to  said  strip 
of  land,  and  that  the  injunction  be  made  perpetual. 

To  the  bill  as  amended  the  respondents  demurred 
upon  the  ground  that  the  offer  to  do  equity  was  insuffi- 
cient and  it  did  not  contain  a  sufficient  offer  to  make 
compensation.  The  defendants  also  moved  the  court 
to  strike  out  the  interrogatories  contained  in  the  bill  as 
amended,  upon  the  ground  that  they  were  impertinent, 
and  were  not  warranted  by  any  statement  made  in  the 
bill. 

Upon  the  submission  of  the  cause  upon  the  demurrer 
and  the  motion  to  strike  the  interrogatories,  the  chan- 
cellor overruled  both  the  demurrer  and  the  motion  to 
strike  the  interrogatories.  The  respondents  appeal,  and 
separately  assign  as  error  that  part  of  the  decree  over- 
ruling the  demurrer  and  that  part  of  the  decree  over- 
ruling the  defendant's  motion  to  strike  the  interroga- 
tories  from  the  bill. 

DoRTCU  &  Martin^  for  appellant,  cited  S.  &  3i^  AXa. 
R,  R,  Co.  V,  A.  (/.  fif.  R,  R,  Co.,  102  Ala.  236;  Evans 
V.  H,  d  W,  R,  Co.,  90  Ala.  54;  Pique  v.  Arendale.  71 
Ala.  91;  Heudricl'H  v.  Kelly,  64  Ala.  388;  Franklin  v. 
Pollard  Mill  Co.,  88  Ala.  3i8. 

Burnett  &  Culli^  contra. 

DOWDELL,  J. — If  the  respondents  owned  the  lands 
at  the  time  of  the  taking  by  the  Railroad  Company, 
their  right  to  compensation  is  not  affected  by  a  subse- 
quent convevance  of  their  title  in  the  lands  to  an- 
other.—aS\  <e\v.  Ala.  R.  R.  Co.  v.  A.  G.  S.  R.  R.  Co.. 
102  Ala.  236;  Evans  v.  aS\  d  W.  R'y  Co.,  90  Ala.  54. 

To  give  the  bill  equity,  the  offer  to  make  compen- 
sation for  the  lands  taken  by  the  Railroad  Co.  should 
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be  full  and  complete  and  unconditional.  The  bill  as 
amended,  which  was  demurred  to,  did  not  do  this,  but 
coupled  with  the  offer  to  make  compensation  a  condi- 
tion, and  one  that  was  wholly  immaterial.  The  com- 
plainant is  bound  to  know  under  the  law,  that  the 
owners  of  the  land  at  the  time  of  the  trespass  are  the 
ones  entitled  to  compensation  in  damages,  and  the  fact 
that  some  of  the  owners  may  have  subsequently  sold 
their  interest  in  the  lands  to  persons  unknown  to  the 
complainant,  furnishes  no  excuse  for  a  failure  to  offer 
to  make  compensation  to  the  original  owners,  since  their 
vendees  acquired  no  right  to  such  compensation.  The 
demurrer  to  the  bill  as  amended  should  have  been  sus- 
tained. 

The  statute  does  not  authorize  an  appeal  from  an  in- 
terlocutory decree  on  a  motion  to  strike  parts  of  a 
bill,  and  the  fact  that  the  ruling  on  such  is  contained 
in  an  interlocutory  decree  on  the  demurrer,  from 
which  latter  decree,  the  statute  does  authorize  an  appeal 
(Code,  §  427),  does  not  confer  jurisdiction  to  review 
the  ruling  on  the  motion  to  strike.  Such  ruling  may 
be  reviewed  only  when  assigned  as  error  on  appeal  taken 
from  the  final  decree  in  the  cause. 

The  decree  of  the  chancellor  overuling  the  demurrer 
to  the  bill  as  amended  will  be  reversed,  and  a  decree 
here  rendered  sustaining  the  demurrer. 

Reversed   and  rendered. 


Butler  V.  Butler  et  aK 

Statutory  Action  in  the  Nature  of  Ejectment, 

Ejectment;  when  adverse  possession  shoton. — In  an  action  of 
ejectment,  where  the  plaintiffs  claim  title  as  heirs  at  law  of 
their  deceased  father,  and  the  defendant  who  was  also  a  son 
of  the  deceased  claimed  title  by  adverse  possession,  and  It  Is 
.shown  without  conflict  that  during  the  period  of  defendant's 
occupation  of  the  land  down  to  the  death  of  the  father,  the 
father  lived  on  the  land  with  the  defenaant  and  his  family, 
that  the  defendant  gave  in  the  lands  for  taxes  in  the  name  of 
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his  father,  and  by  other  unequivocal  acts  recognized  the  lat- 
ter's  title  to  the  land,  and  the  evidence  further  shows  that 
the  defendant  entered  into  possession  by  permission  of  the 
father  and  not  in  hostility  to  him.  the  law  in  such  case  refers 
the  possession  to  the  title,  and  the  defendant  is  shown  not  to 
have  been  in  adverse  possession;  and  under  such  eviaence  the 
plaintiffs  will  be  entitled  to  recover. 

2.  Same:  adverse  possession;  when  declarations  by  defendant  not 

admissible  in  evidence. — In  an  action  of  ejectment,  wnere  the 
plaintiffs  claim  title  as  heirs  at  law  of  their  deceasea  father, 
and  the  defendant  who  was  also  a  son  of  the  deceased  claims 
title  by  adverse  possession,  and  it  is  shown  that  during  the 
period  of  the  defendant's  occupation  of  the  land  down  to  the 
death  of  the  father,  the  latter  also  lived  on  the  land  with  the 
defendant  and  his  family,  and  by  unequivocal  acts  throughout 
that  period  recognized  the  title  of  his  father  to  the  lands, 
and  that  his  possession  was  acquired  by  permission  of  the 
father,  declarations  of  the  defendant  to  a  third  person  that 
he  claimed  the  land  as  his  own,  are  of  no  consequence,  and 
are  immaterial  and  inadmissible  in  evidence. 

3.  Same;  same;  inadmissible  evidence. — In  such  a  case,  tne  decla- 

rations of  the  father  and  the  fact  that  he  had  given  the 
land  to  the  defendant  and  that  he  had  put  the  defendant  in 
possession  are  inaumissible  in  evidence. 

4.  Ejectment  by  tenants  in  common;  proper  judgment  tnerein. — In 

an  action  of  ejectment,  where  the  plaintiffs  and  defendants 
are  tenants  in  common,  and  the  plaintiffs  claim  an  undivided 
interest  in  said  lands,  upon  a  verdict  returned  In  favor  of 
the  plaintiffs,  a  judgment  in  their  favor  declaring  that  they 
recover  of  the  defendant  the  undivided  interest  sued  for  in 
the  complaint  is  proper,  and  in  such  case  it  is  not  material 
whether  all  of  the  tenants  in  common  are  joined  in  the  actiou. 

Appeal  from  the  Circuit  Court  of  Randolph. 

Tried  before  the  Hon.  A.  H.  Alston. 

This  was  a  statutory  action  of  ejectment  brought  by 
the  appellees  jigainst  the  appellant,  to  recover  the 
possession  of  an  undivided  thrt^-fcmrths  interest  in 
certain  lands  specifically  described  in  the  complaint. 

The  cause  was  tried  upon  the  plea  of  the  general 
issue.  The  facts  of  the  case  necessary  to  an  understand- 
ing of  the  decision  on  the  present  appeal  are  suflSciently 
statcHl  in  the  opinion. 

There  were  verdict  for  the  plaintiffs,  and  judgment  was 
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rendered  in  favor  of  the  plaintiffs,  declaring  that  they 
were  entitled  to  the  undivided  three-fourths  interest  in 
the  lands  described  in  the  complaint.  From  this  judg- 
ment the  defendant  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

B.  B.  &  W.  H.  Bridges  and  Olivee  &  Overtox,  for 
appellant. — Judgment  can  be  recovered  by  the  plain- 
tiff only  to  the  extent  of  his  interest  in  the  demanded 
premises  recording  to  his  right  and  title  therein  as 
proven. — (5  Am.  &  Eng.  Ency.  Law  (1st  ed.),  245;  Nye 
r.  Loritt,  24  S.  E.  Kep.  345.' 

Declarations  of  a  person  who  is  in  possession  of  prop- 
erty made  in  good  faith,  explanatory  of  his  possession, 
are  competent  and  admissible  as  part  of  the  res  gestae, 
whenever  the  fact  of  possession  itself  is  pertinent  to 
the  issue,  no  matter  who  may  be  the  parties  to  the 
litigation. — Humes  r.  O'Bryan  d  Washington^  74  Ala. 
64;  Dothard  r.  Benson j  72  Ala.  541;  Kirldand  v,  Trott, 
66  Ala.  417;  1  Greenleaf  on  Evidence,  §  109;  Fontaine 
V.  Beers,  19  Ala.  722;  Bliss  v.  Winston,  1  Ala.  344. 

Declarations  or  entries  made  by  a  person  since  de- 
ceased, against  his  interest  at  the  time,  are  admissible 
against  a  third  person  whose  right  may  be  affected. 
Hart  V.  Kendall,  82  Ala,  144;  Humes  v,  (rBryan  & 
Washington,  supra;  Beasley  r.  Clark,  14  So.  Rep.  744; 
Beasley  v.  Hotvell,  117  Ala.  499;  1  Greenleaf  on  Evi- 
dence, supra;  Fontaine  v.  Beers,  supra;  Bliss  v,  Win- 
ston, Hupra;  Pittman  v.  Pittman,  124  Ala.  306;  Wis- 
dom  v.  Reeves,  110  Ala.  418. 

The  fact  of  adverse  possession  cannot  be  proven  by 
reputation. — Woods  i\  Montevallo  C.  d  T,  Co,,  84  Ala. 
569;  Humes  v.  O'Bryan  &  Washington,  supra;  Benje 
r.  Crcagh's  Admr.,  21  Ala.  151. 

Samuel  Henderson^  contra,  cited  Sedgwick  &  Wait 
on  Trial  of  Title  to  L^nd  (2d  ed.),  §  733;  Newell  on 
Ejectment,  723,  §  33 ;  Jones  r.  Pelham,  84  Ala.  208. 

JfcCLELLAN,  C.  J.— This  statutory  action  in  the 
nature  of  ejectment  is  prosecuted  by  Clark  Butler  and 
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others,  sons  and  daughters  of  W.  H.  Butler,  deceased, 
against  Daniel  Butler,  also  a  son  of  said  W.  H.  But- 
ler. Plaintiffs  derive  their  title  as  heirs  at  law  of 
their  father.  Defendant,  conceding  the  original  title  of 
the  father,  claims  that  the  title  is  now  vested  in  him  by 
adverse  possession.  It  is  shown  without  conflict  that 
during  all  the  period  of  defendant's  occupation  of  the 
land  down  to  the  death  of  W.  H.  Butler  in  January, 
1899,  the  latter  was  also  living  on  the  land,  he  and  de- 
fendant and  defendant's  family  living  together  thereon. 
The  law  in  such  cases  refers  the  possession  to  the 
title,  and,  hence,  prima  facie  the  possession  throughout 
that  period  was  in  W.  H.  Butler,  and  defendant  had 
no  possession  adverse  to  him.  It  is  shown,  also  without 
conflict,  that,  so  far  from  claiming  adversely  to  his 
father,  Daniel  Butler  by  unequivocal  acts,  such  as  giv- 
ing the  land  in  for  taxes  in  the  name  of  his  father, 
throughout  that  period  recognized  the  title  of  W.  H. 
Butler  in  and  to  the  premises.  Nor  is  there  any  room 
for  controversy  on  the  evidence  adduced  or  offered  that 
Daniel  entered  not  in  hostility  to  but  by  permission  of 
W.  H.  Butler.  And  if  he  ever  at  any  time  brought 
home  to  his  father  a  knowledge  of  a  disavowal  of  the 
servient  and  permissive  character  of  his  occupation, 
there  is  no  hint  of  it  in  the  evidence  introduced  on  the 
trial.  In  the  absence  of  such  evidence  the  fact  that 
the  defendant  declared  to  third  persons  that  he  claimed 
the  land  as  his  own  was  of  no  consequence,  and  evidence 
of  it  was  properly  excluded  from  the  jury. — Jones  v. 
Pelham,  84  Ala,  208. 

Nor  did  the  court  err  in  excluding  the  proposed  evi- 
dence as  to  declarations  of  W.  H.  Butler  to  the  effect 
that  he  had  given  the  land  to  Daniel,  the  defendant 
Of  course,  these  declarations  were  not  competent,  and 
they  were  not  offered  to  show  a  conveyance  to  Daniel. 
Their  sole  office  in  the  case  would  have  been  to  show 
that  Daniel,  and  not  W.  H.,  held  the  possession  of  the 
premises,  and  that  the  possession  of  the  former  was  ad- 
verse to  the  latter.  Considered  as  showing  this,  they  also 
necessarily  showed  their  own  incompetency,  since  with 
the  declarant  out  of  possession  there  was  no  predicate 
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for  his  declarations,  they  were  not  within  the  doctrine 
of  res  gestae^  or  any  exception  to  the  rule  against  hear- 
say. 

As  to  the  further  declarations  of  W.  H.  Butler  to 
the  effect  that  he  had  put  Daniel  in  possession,  it  need 
only  to  be  said  that  their  tendency  was  to  prove  what 
was  not  controverted  in  the  case  and  what  was  of  detri- 
ment rather  than  advantage  to  the  defendant,  to-wit, 
that  Daniel  entered  and  held  possession  by  permission 
of  his  father. 

On  the  considerations  adverted  to  first  above  with  the 
evidence  as  it  was  before  the  jury,  the  plaintiffs  were 
entitled  to  the  affirmative  charge  which  the  court  gave; 
and  they  would  have  been  none  the  less  so  entitled  had 
the  testimony  of  Whit  Butler  that  he  "never  knew  it  to 
be  anybody's  lands  but  W.  H.  Butler's"  and  of  T.  J. 
Lorvorri  that  he  "never  heard  of  anybody  claiming  the 
land  but  W.  H.  Butler,"  been  excluded.  Hence  we  need 
not  inquire  whether  tiie  court's  rulings  in  respect  of 
said  testimony  were  correct  or  not. 

Plaintiffs  and  defendant  being  tenants  in  common  in 
the  land  as  heirs  at  law  of  W.  H.  Butler,  deceased,  the 
effect  of  the  judgment  for  plaintiffs  is  to  let  them  into 
possession  with  the  defendant.  As  each  one  of  the 
dispossessed  tenants  is  entitled  to  be  thus  let  in,  it  is 
not  material  whether  all  of  them  have  joined  in  this 
action. 

AflBrmed. 


Wilkinson  v.  Wilkinson. 

Bill  in  Equity  for  a  Divorce. 

Bill  for  a  divorce;  equity  pleading;  orders  of  chancellor  for 
taking  further  testimony  after  submission  of  cause. — On  a  bill 
filed  by  a  husband  against  his  wife  for  a  divorce  upon  the 
ground  of  voluntary  abandonment,  a  decree  pro  confesso  was 
rendered.  The  cause  was  then  submitted  by  complainant  for 
decree  In  vacation  upon  testimony  taken  by  him.    After  the 


Digitized  by 


Google 


382 


SUPREME  COURT 


[Nov.  Tenn. 


[Wilkinson  v.  Wilkinson.] 

submission,  the  chancellor,  for  the  purpose  of  informing  him- 
self as  to  whether  there  existed  a  defense  to  the  bill,  prepared 
interrogatories  to  be  propounded  to  the  defendant,  which  he 
directed  the  register  to  have  answered.  The  register  obeyed 
these  instructions,  but  the  complainant  had  no  knowledge  or 
notice  of  the  time  ana  place  of  taking  the  answers,  nor  wa5 
he  given  an  opportunity  to  file  cross  interrogatories,  to 
cross  examine  the  defendant  as  a  witness.  Held:  That  in 
such  a  proceeding  the  complainant  was  denied  a  right  to 
which  he  was  entitled,  and  that  the  answers  of  the  respond- 
ent to  the  interrogatories  so  propounded  should  not  have 
been  considered  by  the  chancellor  as  evidence,  and  that, 
therefore,  a  decree,  based  upon  such  answer  denying  to  com- 
plainant the  divorce  as  prayed  for,  was  erroneous. 

Afi»eal  from  the  Chan(*ery  Court  of  Tallapoosa. 

Heard  before  the  Hon.  Richard  B.  Kklly. 

The  bill  in  this  ea.se  was  filed  by  the  appellant,  W. 
H.  Wilkinson,  against  the  appellee,  Man'^  W.  Wilkin- 
son ;  and  prayed  for  a  divorce  from  the  defendant  upon 
the  ground  of  voluntary  abandonment  of  the  complain- 
ant. The  facts  of  the  case  necessary  to  an  understand- 
ing of  the  decision  on  the  present  appeal  are  suffi- 
ciently stated  in  the  opinion. 

On  the  final  submission  of  the  cause  the  chancellor 
rendered  a  decTee  denying  the  relief  prayed  for  and  or- 
dering the  bill  dismissed.  From  this  decree  the  com- 
plainant appeals,  and  assigns  the  rendition  thereof  as 
error. 

James  W.  Strother,  for  appellant. 

No  counsel  marked  as  appearing  for  appellee. 


TYSON,  J.— The  bill  in  this  cause  was  filed  by  the 
husband  against  the  wife  for  a  divorce  upon  the  ground 
of  voluntary  abandonment.  It  contains  all  the  neces- 
sary statutory  allegations. — Code,   §§   1485,   1492. 

After  decree  pro  confcsso  the  complainant,  in  accord- 
ance with  the  provisions  of  the  act  of  the  General  Assem- 
bly approved  December  14, 1898,  (Acts,  1898-99,  p.  118), 
submitted  his  cause  for  decree  in  vacation,  upon  the 
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testiuionj'  taken  by  him.  After  the  submission,  the 
chaucellor,  for  the  purpose  of  informing  himself  as  to 
whether  there  existed  a  defense  to  the  bill,  prepared 
interrogatories  to  be  propounded  to  the  defendant, 
which  he  directed  the  register  to  have  answered.  This 
the  register  did,  and  those  answers  were  considered 
by  him  upon  the  hearing  as  evidence  in  the  cause.  It 
does  not  appear  that  the  complainant  knew  that  this 
order  had  been  made  in  the  cause,  or  ever  saw  the 
interrogatories.  Nor  does  it  appear  that  he  had  any 
notice  of  the  time  and  place  of  the  taking  the  an- 
swers upon  the  interrogatories  by  the  register,  or  was 
given  an  opportunity  to  file  cross-interrogatories,  or  to 
cross-examine  the  witness.  For  aught  appearing,  the 
whole  proceeding  was  ex  parte.  Indeed,  from  all  that 
appears  in  the  record,  it  uiay  be  affirmed  that  it  was  an 
ex  parte  deposition. 

While  it  is  true,  that  such  suits  are  regarded  as  of 
a  tripartite  character — a  triangular  proceeding  sui 
generis — wherein  the  public,  or  government,  occupies 
in  effect  the  position  of  a  third  party,  and  the  court  is 
bound  to  act  for  the  public  in  such  cases  {Powell  v, 
Powell,  80  Ala.  595;  Ribet  r.  Rihet,  39  Ala.  348),  and 
may  to  that  end,  ex  mero  mot  a,  at  any  time  before  final 
decree,  direct  an  inquiry  to  ascertain  tlie  fact  of  the 
existence  of  a  defense  [i^imith  i\  Smith ,  4  Paige,  432; 
7  Ency.  PI.  &  Pr.,  88),  we  apprehend,  in  making  the 
inquiry,  the  rights  of  the  complainant  are  not  to  be 
abridged  or  disregarded,  but  nxust  be  respected.  When 
an  inquiry  of  this  sort  is  instituted  by  the  chancellor, 
iiivolviug  as  it  necessarily  does  the  right  of  the  com- 
plainant to  maintain  his  suit,  there  is  no  reason  why 
the  complainant  should  be  precluded  or  debarred  of  the 
rights  which  he  has,  of  having  notice  of  the  inquiry  as 
well  as  the  right  to  cross-examine  the  witnesses  who 
may  be  examined  by  the  court  and  to  introduce  evi- 
dence in  his  own  behalf.  The  fact  that  the  issue  is  made 
with  him  by  the  court  instead  of  by  the  respondent,  does 
not  and  cannot  deprive  him  of  his  right  of  trial  accord- 
ing to  the  forms  of  law,  the  right  to  know  the  issue  he 
is  expected  to  meet,  to  cross-examine  the  witnesses  who 
may  be  called  to  testify  against  him  upon  the  issue,  and 
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to  introduce  evidence  to  disprove  the  truth  of  the  de- 
fense attempted  to  be  set  up  by  the  court  to  defeat  his 
bill.  No  good  reason  can  be  assigned,  and  for  that 
matter  none  can  exist,  why  the  government  should  be 
accorded  an  advantage  in  this  class  of  cases  which  it 
does  not  and  cannot  have  in  causes  where  the  State,  its 
representative,  is  a  party  on  the  record.  In  whatever 
form  the  inquiry  may  be  instituted,  it  is  safe  to  say 
the  complainant  is  entitled  to  be  heard.  To  deprive 
him  of  this  right  would  be  to  deny  to  him  due  process 
of  law.  It  follows  that  the  answers  of  the  respondent 
to  the  interrogatories  cannot  be  considered  as  evidence. 
Reversed  and  remanded. 


Southern  Railway  Co.  v.  Jackson. 

Action  by  Employee  against  Railroad  Company  to  /'•- 
cove7'  Damages  for  Personal  Injuries. 

1.  Bill  of  exceptions;  when  stricken  from  Kie  file  on  appeal. — Wher« 

a  bill  of  exceptions,  copied  in  the  transcript  in  a  case  on  appeal 
contains  a  verbatim  report  of  the  examination  of  all  the  wlt- 
nesses,  and  further  contains  much  that  transpired  during  the 
trial,  such  as  remarks  of  the  Judge  and  of  counsel,  questions 
not  answered  and  rulings  not  excepted  to,  which  was  wholly 
unnecessary  to  be  considered  by  the  appellate  court  in  pass- 
ing on  the  questions  presented  for  review,  there  is  such  a  flag- 
rant violation  of  the  rule  of  practice  regarding  the  prepara- 
tion of  bill  of  exceptions,  (Code,  p.  1201,  Rule  83),  that  such 
bill  of  exceptions  will  ,upon  proper  motion  made,  T)e  stricken 
from  the  transcript. 

2.  Action  against  railroad  company  for  negligence;  sufficiency  of 

complaint — In  an  action  against  a  railroad  company  by  an 
employe  to  recover  damages  for  personal  injuries  sustained 
while  the  plaintiff  was  in  the  employ  of  the  defendant,  a  com- 
plaint which  avers  that  at  the  time  of  receiving  the  injuries 
sustained  the  plaintiff  was  In  the  discharge  of  his  duties  as 
conductor  of  a  switch  engine,  and  while  assisting  in  getting 
out  cars  from  the  yard  of  the  defendant,  then  avers  that  after 
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said  cars  had  been  coupled  up,  he  gave  a  signal  to  the  engi- 
neer to  pull  out,  and  then  "got  on  a  ladder  on  the  end  of  one 
of  the  cars  at  or  near  the  rear  end  of  said  train  of  cars, 
preparatory  to  riding  to  another  part  of  the  yard  of  the  de- 
fendant, as  it  was  his  duty  to  do  to  discharge  his  duties  as 
such  conductor,  •  ♦  •  whereupon  said  engineer  tnamlng 
him]  negligently  did  something  unknown  to  plaintiff,  but 
known  to  such  person,  which  caused  said  car,  upon  which 
plaintiff  was  holding  to  by  the  ladder  thereon,  to  give  a  vio- 
lent and  sudden  jerk  or  lurch  which  caused  plaintiff  to  be 
jerked  or  thrown  off  of  said  car  and  ladder  and  under  said 
train  of  cars,  whereby  he  was  injured,"  sufficiently  states  a 
cause  of  action. 

3.  Same;  contributory  negligence;  sufficiency  of  plea. — In  an  action 

against  a  railroad  company  by  an  employe  to  recover  dam- 
ages for  personal  injuries,  a  plea  which  avers  that  "the  plain- 
tiff's own  negligence  proximately  contributed  to  the  injuries 
complained  of,"  is  too  general  and  subject  to  demurrer.  A 
plea  of  contributory  negligence  should  aver  i.act8  constituting 
me  contributory  negligence  Interposed  as  a  defense. 

4.  Pleading  and  practice;  pleading  over  after  demurrer  sustained; 

error  without  injury. — ^Where  it  appears  that  the  defendant, 
after  demurrers  were  sustained  to  his  original  plea,  had, 
under  an  amended  plea,  the  benefit  of  all  defenses  he  was  en- 
titled to  make  under  the  original  plea,  the  rulings  or  the  court 
in  sustaining  the  demurrer  to  the  original  plea,  if  erroneous, 
is  error  without  injury. 

Appeal  from  the  Circuit  Court  of  Calhoun. 

Tried  before  the  Hon.  John  Pblham. 

This  was  an  action  brought  by  the  appellee,  J.  M, 
Jackson,  against  the  Southern  Railway  Company,  to 
recover  damages  for  personal  injuries. 

The  complaint  as  amended  contained  six  counts. 
Each  of  the  counts  of  the  complaints  averred  that  the 
plaintiff  was  in  the  employment  of  the  defendant  and 
at  the  time  of  receiving  the  injuries  complained  of  was 
in  the  discharge  of  his  duties  as  conductor  of  a  switch 
engine  which  was  being  operated  in  the  defendant's 
yard;  that  the  "injuries  were  caused  by  reason  of  the 
negligence  of  Luke  Austin,  a  person  who  was  in  the 
service  or  employment  of  the  defendant  as  engineer,  and 
who  had  charge  or  control  of  the  switch  engine  of  de- 
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fendaiit  in  the  yards  of  the  defendant.-'  The  specifica- 
tions of  negligence  in  the  counts  of  the  complaint  were 
as  follows:  "Plaintiff,  while  conductor  of  said  switch 
engine,  and  in  the  discharge  of  his  duties  as  such  con- 
ductor, was  assisting  in  getting  out  local  cars,  and 
after  said  train  of  cars  had  been  coupled  up  he  gave 
the  signal  to  pull  out  {and  he  then  got  on  a  ladder  on 
the  end  of  one  of  the  ears  at  or  near  the  rear  end  of 
said  train  of  ears)  preparatory  to  riding  to  another  part 
of  the  yards  of  defendant  as  it  was  his  duty  to  do  to 
discharge  his  duties  as  such  conductor  of  said  switch 
engine  at  th^t  place,  whereupon  said  (Luke  Austin, 
the)  engincH^r  negligently  did  something  unknown  to 
plaintiff,  but  known  to  such  person,  which  caused  said 
car  upon  which  plaintiff  was  holding  to  by  the  ladder 
thereon,  to  give  a  violent  and  sudden  jerk  or  lurch, 
which  caused  plaintiff  to  be  jerked  or  thrown  off  of 
said  car  and  ladder  and  under  the  said  train  of  cars, 
whereby  he  was  injured  as  aforesaid  by  having  his  right 
leg  cut  off  below  the  knee  and  his  left  leg  run  over, 
injuring,  disabling,  and  maiming  him  for  life,  as  afore- 
said.''   The  plaintiff  sued  for  $50,000  damages. 

The  defendant  filed  the  plea  of  the  general  issue  and 
in  addition  to  several  other  special  pleas  setting  up 
the  contributory  negligence^  on  the  part  of  the  plain- 
tiff, the  defendant  filed  the  following  special  pleas  (the 
portions  of  the  pleas  in  parentheses  being  added  by 
amendment)  :  "Second.  For  further  answer  to  the 
complaint  as  amended  and  separately  to  each  count 
thereof  the  defendant  says  that  the  plaintiff's  own  negli- 
gence proximately  contributed  to  the  injuries  com- 
I)lained  of." 

"Seventh.  For  further  answer  to  the  complaint  as 
amended  and  separately  to  each  count  thereof,  defend- 
ant says  that  the  plaintiff's  own  negligence  contributed 
proximately  to  the  injuries  ccmiplained  of,  in  this,  that 
the  plaintiff  carelessly  and  negligently  undertook  to 
board  a  car  on  a  moving  train  by  putting  only  one  hnnd 
and  foot  on  the  ladder  of  the  car,  and  doing  so  from  the 
platform  of  a  depot  near  by,  Avhich  was  hazardous  and 
dangerous  method  of  boarding  said  train.      (And  de- 
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fendant  avers  that  in  negligently  assuming  such  danger- 
ous and  hazardous  position,  plaintiff  thereby  contrib- 
uted proximately  to  the  injuries  mentioned  in  the  com- 
plaint ) 

"Eighth.  For  further  answer  to  the  complaint  as 
amended  and  separately  to  each  count  thereof,  the  de- 
fendant says  that  the  plaintiff's  own  negligence  proxi- 
mately contributed  to  the  injuries  complained  of,  in 
this,  that  at  the  time  said  injuries  were  received  the 
plaintiff  was  foreman  in  charge  of  defendant's  train 
mentioned  in  the  complaint,  and  signalled  the  engineer 
to  start  said  train,  and  after  boarding  the  same,  and 
while  said  train  was  in  motion,  was  standing  between 
two  cars  thereof,  holding  with  the  left  hand  a  rung 
of  the  ladder  constructed  and  designed  to  enable  em- 
ployes to  mount  to  the  top  of  the  cars,  with  the  right 
hand  pressed  against  one  of  said  cars  of  said  train, 
which  said  position  was  dangerous  and  hazardous  and 
rendered  him  liable  by  any  shock  or  jerk  in  the 
operation  of  the  train  to  be  thrown  between  the  cars 
and  injured;  (and  defendant  avers  that  such  danger- 
ous and  hazardous  position  so  assuined  by  the  plain- 
tiff did  proximately  contribute  to  cause  said  injuries; 
and  defendant  avers  that  the  plaintiff  thereby,  by  his 
own  negligence,  proximately  contributed  to  the  injuries 
mentioned  in  the  complaint." 

To  the  second  plea  the  plaintiff  demurred  upon  the 
ground  that  the  act  constituting  the  plaintiff's  negli- 
gence was  not  sufficiently  set  forth.  To  the  seventh  and 
eighth  pleas,  as  originally  filed,  the  plaintiff  demurred 
upon  the  following  grounds :  1.  That  it  was  not 
shown  that  what  the  plaintiff  did  as  mentioned  in  said 
pleas  was  the  proximate  cause  of  his  injuries.  2.  It 
is  not  averred  that  the  plaintiff's  injuries  resulted 
from  the  doing  what  he  alleged  in  said  pleas  to 
have  done.  The  demurrers  to  the  second,  seventh  and 
eighth  pleas,  as  originally  filed,  were  sustained.  There- 
upon the  defendant  amended  the  seventh  and  eighth 
pleas  by  the  addition  of  the  portion  thereof  included  in 
the  parentheses.  The  plaintiff  refiled  the  same  de- 
murrers to  the  seventh  and  eighth  pleas,  as  amended, 
and  these  demurrers  were  overruled. 
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On  the  present  appeal  it  is  unnecessary  to  set  out 
in  detail  the  facts  of  the  case. 

There  were  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  $3,000.  The  defendant  ap- 
peals, and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

In  this  court  a  motion  was  made  by  the  plaintiff  to 
strike  the  bill  of  exceptions  from  the  file  on  the  ground 
that  it  was  in  violation  of  Rule  33  of  the  Circuit  Court 
Practice,  and  was  not  prepared  as  was  required  by  the 
rulings  of  this  court. 

Knox,  Bowie  &  Blackmon^  for  appellant. 

Hoke  Smith^  J.  J.  Willett  and  H.  C.  Peeples^  con- 
tra, cited  H,  d  A.  B.  R.  R.  Co.  v.  Miller,  120  Ala.  535; 
Railroad  Co,  v.  Wilmery  97  Ala.  168. 

SHARPE,  J. — Following  precedents  set  in  Gassen- 
heimer  t\  Marietta  Paper  Co.,  127  Ala.  183,  and  L.  d 
N.  R,  R.  Co.  V.    Hall,   131   Ala.    161,   the    motion  to 
strike  the  bill  of  exceptions  from  the  record  of  this 
cause  will  be  granted.    The  bill  violates  rule  33  of  cir- 
cuit court  practice,  in  that  it  contains  much  of  what 
is  in  substance  repitition  of  testimony  besides  much 
that  is  not  testimony  such  as  remarks  of  the  judge  and 
of  counsel,  questions  not  answered  and  rulings  not  ex- 
cepted to  and  which  are  wholly  unnecessary  to  be  con- 
sidered in  passing  on  the  questions  presented  for  re- 
view.    It  seems  to  containi*a  verbatim  report  of  the 
examination  of  all  the  witnesses  so  that  about  seventy 
typewritten  pages  of  the  transcript  are  employed   to 
present  a   case  wherein   the  facts  are  comparatively 
few. 

In  the  assignments  of  error  which  are  based  on  the 
record  proper  there  is  nothing  to  warrant  a  reversal 
of  the  judgment.  After  the  amendments  allowed,  each 
count  of  the  complaint  which  was  demurred  to  averred 
with  sufficient  particularity  facts  showing  a  cause  of 
action  under  subdivision  5  of  section  1749  of  the  Code 
See  Highland,  etc.,  Co.  v.  Miller,  120  Ala.  538. 
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Plea  2  is  bad  for  generality. — L.  &  N.  R.  R.  Go.  v. 
Markecy  103  Ala.  160. 

By  pleas  7  and  8  as  amended  defendant  was  given  the 
benefit  of  all  defenses  it  was  entitled  to  make  under 
those  pleas  as  they  stood  before  the  amendment,  and, 
therefore,  it  was  not  prejudiced  by  the  judgment  sus- 
taining demurrers  to  the  pleas  as  originally  filed. 
Phoenix  Ins.  Co.  v.  Moog^  78  Ala.  284. 

Affirmed. 


Burke  v.  Brewer. 

Bill  in  Equity  for  Statutory  Redemption. 

1.  statutory  right  of  redemption;  sufficiency  of  tender. — One  of  the 
conditions  precedent  to  the  exercise  of  the  statutory  right  of 
redemption  from  a  sale  under  a  mortgage,  is  me  payment 
or  tender  to  the  purchaser  by  the  mortgagor  of  the  purchase 
money  with  ten  per  centum  thereon  and  all  lawrul  charges 
(Code,  §  3507);  and  the  fact  that  the  purchaser  at  the  fore- 
closure sale  has  within  the  time  allowed  for  redemption  sold 
a  part  of  .^e  land  so  purchased  by  him  and  received  payment 
therefor,  does  not  excuse  the  redemptioner  from  paying  the 
full  amount  of  the  purchase  money  with  ten  per  cent,  and  all 
other  lawful  charges,  in  order  to  entitle  him  to  exercise  the 
statutory  right 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  William  L.  Parks. 

The  bill  in  this  case  was  filed  by  Michael  Burke 
against  Willis  Brewer,  for  the  purpose  of  enforcing  the 
statutory  right  of  redemption.  The  facts  of  the  case  are 
suflBciently  stated  in  the  opinion. 

After  averring  in  his  bill  that  he  had  tendered  the 
defendant  ?5,500,  the  bill  contained  the  recital  that 
the  complainant  paid  into  the  registry  of  said  court 
f 5,500.  There  was  also  an  offer  on  the  part  of  the  com- 
plainant to  do  equity. 

The  prayer  of  the  bill  was  that  the  complainant  be 
permitted  to  redeem  the  lands  described  m  the  bill 


Digitized  by 


Google 


390 


SUPREME  COURT 

[Burke  v.  Brewer.] 


[Nov.  Term, 


from  the  defenclant;  that  there  be  a  reference  to  the 
register  to  ascertain  what  amount  was  necessary  to  be 
paid  in  order  to  effect  such  redemption,  etc. 

On  the  final  submission  of  the  cause,  the  chancellor 
rendered  a  decree  denying  the  relief  prayed  for  and 
ordering  the  bill  dismissed.  From  this  decree  the 
complainant  appeals,  and  assigns  the  rendition  thereof 
as  error. 

W.  C.  Oates,  E.  F.  Jones^  Gordon  Macdonald  and 
John  I).  :McNeel,  for  appellant,  cited  Code,  §  3505; 
Dexter  v.  Amohl,  1  Sumn.  118;  Dorms  i\  Hopkins^  65 
Ala.  588;  Cramer  r.  UV/^so//,  73  Ala.  127;  Otis  v,  Mc- 
Millan, 70  Ala.  46;  Scale  v.  Phieffer,  77  Ala.  278;  Stiu' 
son  i\  Pepper,  47  Fed.  Rep.  676;  Montgomery  v.  Miller j 
131  Mo.  595. 

Powell  &  Middleton,  contra j,  cited  Code,  §  3507; 
Beche  v,  Buxton,  99  Ala.  117;  Cramer  v.  Watson,  73 
Ala.  127;  Caldwell  v.  Smith,  77  Ala.  137. 

DOWDELL,  J.— The  bill  filed  in  this  cause  is  essen- 
tially for  the  enforcement  of  a  statutory  right  of  re- 
demption. It  possesses  not  a  single  element  necessary 
to  the  assertion  by  the  mortgagor  of  any  right  he  may 
claim  to  have  had  to  enforce  his  equity  of  redemption. 
The  regularity  of  the  sales  under  the  respective  mort- 
gages is  not  in  anywise  assailed.  On  the  contrary, 
the  validity  of  those  sales  are  fully  recognized.  Being 
a  bill  pure  and  simple  to  enforce  an  alleged  statutory 
right  of  redemption,  one  of  the  essential  prerequisites 
to  its  maintenance  is  the  payment  or  tender  by  the 
complainant  to  the  respondent,  within  two  years  after 
the  sales  under  the  mortgages,  of  the  purchase  money 
with  ten  per  centum  thereon  and  all  other  lawful 
charges. — Code,  §  3507,  and  authorities  cited  under 
it.  We  do  not  understand  this  proposition  to  be  con- 
troverted, but  the  fact  in  dispute  between  the  parties 
arisei^  over  the  amount  that  should  have  been  tendered. 
Stating  the  complainant's  contention  most  strongly, 
it  is,  that  the  amount  due  to  respondent  was  thir^- 
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six  hundred  dollars  on  the  sales  under  'the  Tulane 
mortgages  and  twenty-seven  hundred  and  forty-five 
dollars  on  the  sale  under  the  Tyson  mortgage,  aggre- 
«:atiug  the  sum  of  sixty-three  hundred  and  forty-five  dol- 
lars. The  testimony  is  in  hopeless  and  irreconcilable 
conflict  (m  this  point.  And  we  shall  not  undertake 
to  determine  who  has  the  right  of  it,  as  it  is  unneces- 
sary under  the  view  we  take  of  the  case.  The  com- 
plainant did  not  tender  the  sixty-three  hundred  and 
forty-five  dollars,  which  he  admits,  both  in  his  bill  and 
testimony,  was  the  amount  of  the  purchase  money  which 
was  a  charge  upon  the  land  sought  to  l)e  redeemed. 
He  predicates  his  contention  for  declining  to  do  so, 
upon  a  credit  claimed  by  him  of  sixteen  hundred  dol- 
lars arising  from  a  sale  of  the  ^'Kendrick  place,"  made 
by  the  resjKmdent  after  he  became  the  owner  of  the 
lands,  the  redemption  of  which  is  not  sought  by  the 
bill;  and  tendered  only  the  ba;lance  of  the  purchase 
money  after  deducting  this  credit.  To  a  better  under- 
standing of  the  question  as  to  his  right  to  this  credit, 
it  will  be  well  to  state,  in  short,  some  of  the  facts.  The 
complainant,  being  the  owner  of  two  separate  tracts  of 
land,  one  known  as  the  "Hale  place''  and  the  other 
as  the  ''Kendrick  place,"  executed  to  one  Tulane  two 
mortgages, — (me  of  these  conveying  the  "Hale  place" 
and  the  other  both  places.  lie  also  executed  to  one 
Tyson  a  mortgage  upon  both  places.  These  mortgages 
were  foreclosed  in  January  and  February,  1896,  and 
both  tracts  purchased  by  the  respondent's  vendors,  from 
whom,  shortly  afterwards,  on  to-wit,  February  12th,  he 
ju-qiiired  the  title  thereto.  In  ^larch  following,  the 
respondent  sold  and  conv(*yed  to  one  Whitten  upon  a 
consideration  of  sixteen  hundred  dollars,  the  "Ken- 
drick  place."  On  the  26th  day  of  September,  1896,  the 
complainant  tendered  to  the  respondent  fifty-five  hun- 
dred dollars,  being  the  balance  claimed  by  complainant 
to  be  due  him  as  purchase  money  and  ten  per  centum 
thereon,  after  deducting  the  sixteen  hundred  dollars, 
which  the  respondent  had  received  from  Whitten.  This 
bill  was  filed  on  the  14th  of  September,  1899,  and  seeks 
only  a  redemption  of  the  "Hale  place,"  keeping  good 
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the  tender  of  the  flfty-flve  hundred  dollars  by  paying 
it  to  the  register  of  the  court. 

The  only  theory  upon  which  it  is  possible  to  sustain 
the  complainant's  right  to  the  credit  claimed,  is,  that 
the  "Kendrick  place"  belonged  to  him  and  not  to  the 
respondent,  at  the  date  of  its  sale  to  Whitten  or  at 
the  date  of  the  tender.  For  if  he  had  been  deprived  of 
his  property  rights  in  and  to  it  by  the  foreclosure 
sale,  the  regularity  of  which  is  not  questioned,  the 
money  paid  by  Whitten  to  respondent  was  not  his  and 
never  could  be. 

It  has  been  uniformly  held  by  this  court  that  the 
right  of  redemption  under  the  statute  is  purely  the 
creature  of  legislation  and  has  no  existence  without  it. 
It  is  merely  a  personal  privilege  confered  upon  the  mort- 
gagor and  is  neither  property,  nor  the  right  of  prop- 
erty— not  subject  to  levy  and  sale  under  execution,  and 
prior  to  the  amendment  of  the  statute  not  assignable. 
Potvers  V.  Andrews^  84  Ala.  291;  Parmer  v,  Parmer, 
74  Ala.  285;  Otis  v.  McMillan,  70  Ala.  61,  62;  Neic- 
burn^s  Heirs  v.  Bass^  82  Ala.  622;  Lehman  v.  Moore, 
93  Ala.  186;  Aiken  v.  Bridgeford,  84  Ala.  295;  Com- 
mercial  Real  Estate  Asso.  v.  Parker,  lb,  298.  It  can 
never  come  into  existence  until  after  the  equity  of  re- 
demption of  the  mortgagor,  the  last  vestige  of  his  right 
in  the  property  conveyed  by  the  mortgage,  has  been  cut 
oflf  by  foreclosure. — Powers  v.  Andrews,  supra.  And 
when  the  equity  of  redemption  has  been  lost  to  him,  he 
has  nothing  left  but  the  personal  privilege  conferred 
by  the  statute,  which  must,  in  order  to  rehabilitate 
himself  with  the  title  to  or  any  interest  whatever  in  the 
lands,  be  conformed  to.  In  other  words,  he  is  bound 
to  perform  every  condition  imposed  by  the  statute  in 
order  to  re-acquire  the  title.  Failing  in  this,  his  right 
to  redeem  is  not  perfected,  and  the  purchaser,  from 
whom  the  redemption  is  sought,  is  the  absolute  owner. 
Spoor  V.  Phillips,  27  Ala.  197;  Otis  v.  McMillan,  supra. 

To  repeat,  one  of  the  essential  conditions  to  the 
exercise  of  this  right  is  the  payment  or  tender  of  the 
whole  of  the  purchase  money  with  ten  per  centum 
thereon  and  all  other  lawful  charges. — Beebe  v,  Rux- 
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ton,  99  Ala.  188,  and  cases  there  cited;  Cramer  v.  Wat- 
souy  73  Ala.  127.  And  until  a  sufficient  tender  is  made, 
the  mortgagor  has  no  right  of  property  in  the  lands. 
This  being  true,  the  "Kendrick  place"  belonged  abso- 
lutely to  the  respondent  or  rather  to  his  vendee  Whit- 
ten  when  the  tender  was  made  and  the  sixteen  hundred 
dollars  belonged  to  the  respondent,  and  not  to  com- 
plainant. He  was,  therefore,  not  entitled  to  have  a 
credit  for  it  on  the  purchase  money  which  he  was  bound 
to  tender,  in  order  to  reinvest  himself  with  the  title  to 
the  land  sought  to  be  redeemed. — Richardson  v.  DunUy 
79  Ala.  170. 

Affirmed. 

Tyson,  J.,  not  sitting. 


Crawford  v.  Slaton. 

Contest  of  Exemption. 

1.  Judgment  for  statutory  penalty;  no  exemptions  allowea  against 

it, — As  against  a  judgment  rendered  in  a  suit  brought  for  the 
recovery  of  the  statutory  i>enalty  for  cutting  trees  upon  the 
lands  of  another,  (Code,  §  4137),  there  is  no  constitutional  or 
statutory  exemptions  allowed  in  this  State;  such  action  ..ding 
an  action  ex  delicto  for  a  tort. 

2.  Exemption;  not  allowed  against  costs  in  an  action  of  tort. — If  in 

an  action  of  tort,  the  plaintiff  fails  in  the  suit  and  judgment 
for  costs  is  rendered  against  him  in  favor  of  the  defendant, 
he  can  not  claim  his  exemptions  as  against  such  judgment. 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

George  P.  Slaton,  the  appellee,  brought  an  action 
against  the  appellant,  John  C.  Crawford,  to  recover  the 
statutory  penalty  for  cutting  trees  upon  his  lands. 

On  the  trial  of  this  suit  the  plaintiff  was  cast  and 
judgment  was  rendered  in  favor  of  the  defendant  for 
costs.  Upon  this  judgment  the  said  Crawford  sued  out 
a  writ   of   garnishment  which   was   served   upon   one 
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Street.  Upou  its  being  shown  that  Street,  the  gar- 
nishee, was  indebted  to  Slaton,  Slaton  filed  his  claim 
of  exemptions  and  included  therein  said  debt  of  Street 
to  him.  The  plaintiff  in  the  garnishment,  said  J.  C. 
Crawford,  interposed  a  contest  to  the  claim  of  exemp- 
tions, and  moved  the  court  to  strike  from  the  file  the 
claim  as  interposed  upon  the  ground,  among  others, 
that  the  judgment  which  was  the  foundation  of  the 
present  suit  was  in  an  action  of  tort.  This  motion  was 
overruled,  and  the  plaintiff  duly  excepted. 

On  the  trial  of  the  contest  of  exemptions,  the  court 
without  a  jur3'  rendered  judgment  in  favor  of  the  de- 
fendant, and  held  that  his  claim  of  exemptions  to  the 
fund  in  the  uands  of  the  garnishee  should  be  allowed. 
To  the  rendition  of  this  judgment  the  plaintiff  duly  ex- 
cepted. The  plaintiff  appeals,  and  assigns  as  error  the 
ruling  of  the  court  in  refusing  to  strike  the  claim  of 
exemptions  from  the  file,  and  in  rendering  judgment  in 
favor  of  the  defendant  on  the  claim  of  exemption. 

Street  &  Isbell,  for  appellants,  cited  12  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  172;  WilUams  r.  Borden,  69  Ala. 
433;  Stuck y  r.  ilcKibbon.  92  Ala.  622;  Pento7i  v.  Dia- 
mond. 92  Ala.  610;  Dangaix  v.  Lunsford.  112  Ala.  403; 
Nothern  i\  Hanncrs.  121  Ala.  587;  Willifi  v.  Byrnes  106 
Ala.  425;  16  Ency.  PI.  &  Pr.,  "penal  actions." 

No  counsel  nmrked  as  appearing  for  appellee. 

McCLELLAN,  C.  J. — An  action  for  penalties  pre- 
scribed for  a  wrongful  act  or  omission,  though  techni- 
cally an  action  of  debt,  is  not  an  action  for  the  recov- 
ery of  a  debt  contracted,  but  an  action  ex  delieto  for 
a  tort. — WilUams  v,  Boirden,  69  Ala.  433.  The  action 
brought  by  Slaton  against  Crawford  for  the  penalties 
prescribed  by  section  4137  of  the  Code  was  of  this  sort 
And  against  the  judgment  in  such  action  whether  for 
costs  and  damages  for  the  plaintiff  or  for  costs  in  favor 
of  the  defendant  there  is  no  exemption  from  levy  and 
sale. — Northern  r.  Banners,  121  Ala.  587.  The  circuit 
court  erred  in  its  rulings  to  the  contrary.  Its  judg- 
ment will  be  reversed  and  the  cause  will  be  renianded. 

Reversed  and  remanded. 
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tVoodroo^  V.  Hundley, 

Proceedings  for  Probate  of  \Vilh 

Probate  of  will;  admissibility  in  evidence  of  circumstances  at- 
tending execution  of  the  toill. — In  the  contest  of  the  probate 
of  a  will,  where  each  of  the  attesting  witnesses  are  dead,  and 
the  principal  issue  is  as  to  whether  or  not  the  will  was  duly 
executed,  and  the  genuineness  of  the  signatures  of  each  of  the 
attesting  witnesses  has  been  shown,  it  is  competent  for  a 
witness  who  was  staying  with  the  testatrix  and  who  had  seen 
the  will  and  recognized  the  signature  of  the  testatrix  imme 
diately  after  its  execution,  to  testify  to  the  circumstances  at- 
tendant upon  the  execution  of  said  will,  such  as  the  reasons 
why  the  will  was  made,  the  going  to  the  room  of  the  testatrix 
of  the  lawyer  and  attesting  witnesses  for  the  purpose  of  its 
execution;  and  this  is  true,  although  such  witness  was  not 
in  the  room  at  the  time  of  the  writing  of  the  will,  or  when 
it  was  signed  by  any  one,  and,  therefore,  did  not  see  its  exe- 
cution. 

Same;  when  evidence  relating  to  revocation  inadmissible. — Ou 
the  contest  of  the  probate  of  a  will,  where  one  of  the  grounds 
of  contest  was  that  the  will  had  been  revoked  and  the  pro- 
ponent had  shown  prima  facie  its  due  execution,  declarations 
of  the  testatrix  that  the  instrument  offered  for  prot>ate  was 
not  her  will,  and  the  fact  that  after  its  execution  she  haa 
sold  or  offered  to  sell  certain  property  disposed  of  by  said 
will,  or  that  there  had  been  a  change  in  the  testatrix'  church 
relations,  or  that  the  estrangement  between  the  testatrix  and 
the  contestant's  father  had  been  adjusted  before  her  death, 
are  immaterial  and  constitute  no  evidence  of  a  revocation  and, 
therefore,  incompetent  as  evidence. 

Contest  of  uHll;  when  general  affirmative  charge  given  as  to 
grounds  of  contest. — ^Where  the  probate  of  a  will  Ts  contested 
upon  several  grounds,  and  there  is  an  entire  absence  of  evi- 
dence to  support  the  same  by  the  grounds  of  contest,  it  is 
proper  for  the  court  at  the  request  of  the  proponent  to  give 
the  general  affirmative  charge  in  favor  of  the  proponent  as 
to  the  grounds  which  were  not  supported  by  any  evidence. 

Same;  charge  to  the  jury. — On  the  contest  of  the  probate  of  a 
will,  a  charge  is  erroneous  and  properly  refused  which  in- 
structs the  jury  that  if  they  "find  from  the  evidence  that  ii 
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is  as  reasonable  to  infer  that  the  alleged  attesting  witnefises 
to  the  paper  offered  in  evidence  as  the  last  will  of  W.,  de- 
ceased, subscribed  their  names  thereto  out  of  ner  presence,  as 
that  any  two  of  them  subscribed  their  names  In  ner  pres- 
ence, then  they  may  find  in  favor  of  the  contestant" 

Appeal  from  the  Probate  Court  of  Limestone. 

Heard  before  the  Hon.  James  E.  Horton. 

The  appellee  in  this  case,  John  Hundley,  filed  his  ap- 
plication in  the  probate  court  of  Limestone  county  ask- 
ing that  the  paper  presented  for  probate  with  said  peti- 
tion be  probated  as  the  last  will  and  testament  of  Miss 
Mary  Ann   Walton,   averring  that  he  was  named  m 
said  will  as  executor.    The  appellant,  James  W.  Wood- 
roof,  one  of  the  next  of  kin  of  said  Mary  Ann  Walton, 
filed  his  contest  for  the  probate  of  said  will  and  as- 
signed the  following  grounds  therefor:     "1.     That  the 
instrument  in  writing  propounded  by  John  Hundley 
as  the  last  will  and  testament  of  said  Mary  Ann  Wal- 
ton, deceased,  was  not  duly  executed  as  her  last  will 
and  testament.     2.     That  said  instrument  in  writing 
was  revoked  by  the  said  Mary  Ann  Walton,  deceased, 
by  another  instrument  in    writing    subsequently   exe- 
cuted in  the  presence  of  witnesses  as  required  by  law 
by  said  Mary  A.  Walton,  deceased,  as  and  for  her  last 
will   and   testament.     3.     That  said   instrument  was 
procured  by  fraud  and  undue  influence  exerted  upon 
said  Mary  A.  Walton,  deceased.     4.     That  said  instru- 
ment was  revoked  by  said  Mary  A.  Walton  by  another 
instrument  in  writing  subsequently  executed  by  said 
Mary  A.  Walton  in  the  presence  of  witnesses  as  required 
by  law.     5.     That  at  the  date  of  said  intrument  in 
writing  said  Mary  A.   Walton's  physical  and  mental 
condition  was  such  as  to  render  her  incapable  of  exe- 
cuting a  valid  last  will  and  testament.     6.     That  said 
instrument  in  writing  was  revoked  by  said  Mary  A. 
Walton  by  tearing  the  same  apart  with  the  intention  of 
revoking  it."    Each  of  the  witnesses  whose  names  were 
affixed  to  said  will  as  attesting  witnesses  were  sworn 
to  be  dead.     The  proponent  proved  the  death  of  the 
testatrix,  the  genuineness  of  her  signature  attached  to 
said  will,  the  death  of  the  three  witnesses  whose  names 
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appeared  as  attesting  witnesses,  and  the  genuineness  of 
their  signatures,  and  also  introduced  evidence  tending 
to  show  that  the  will  offered  for  probate  was  executed 
by  the  testatrix  in  Nashville,  Tennessee,  just  before  she 
was  going  to  undergo  a  serious  operation,  and  that  it 
was  prepared  for  her  by  an  attorney  in  Nashville, 
her  idea  being,  as  stated,  that  not  knowing  whether  or 
not  she  would  survive  the  operation,  she  wished  to  have 
her  property  disposed  of  as  she  desired.  This  will  was 
executed  on  the  11th  of  September,  1876. 

Mrs.  Fannie  M.  Hundley,  a  witness  for  the  propon- 
ent, testified  that  she  had  known  the  testatrix  since 
1854 ;  that  she  was  a  legatee  and  devisee  under  the  will ; 
that  she  accompanied  the  testatrix  to  Nashville  when 
she  went  for  the  purpose  of  having  the  operation  per- 
formed. She  then  testified  to  having  occupied  the  same 
room  with  the  testatrix  and  was  in  said  room  when 
the  attorney  and  the  witnesses  whose  names  were  signed 
as  attesting  witnesses  came  to  the  room  for  the  pur- 
pose of  having  the  will  executed;  that  a  few  minutes 
after  these  persons  entered  she  retired  from  the  room 
and  was  absent  for  an  hour  or  more;  that  as  she  was 
returning  to  the  room  she  met  said  persons  coming 
from  the  room  of  Miss  Walton;  that  when  she  entered 
the  room  she  saw  a  table  near  Miss  Walton's  bed  and 
lying  on  said  table  she  saw  the  will  which  is  sought  to 
be  probated;  that  the  last  page  of  said  will  was  ex- 
posed, and  she  saw  the  signature  of  Miss  Walton  af- 
fixed thereto,  and  also  that  of  the  attesting  witnesses; 
but  she  was  not  present  when  said  will  was  signed  and 
when  the  witnesses  whose  names  were  signed  thereto 
signed  it. 

The  contestant  separately  objected  to  each  portion  of 
this  witness'  testimony,  as  stated  above,  upon  the  ground 
that  she  was  not  in  the  room  at  the  time  of  the  writ- 
ing of  the  will,  or  when  it  was  signed  by  the  testatrix, 
or  either  of  the  attesting  witnesses.  The  court  over- 
ruled each  of  such  objections,  and  to  each  of  these  rul- 
ings the  contestant  separately  excepted. 

The  contestant  sought  to  introduce  in  evidence  cer- 
tain statements  made  by  the  testatrix,  to  the  effect  that 
the  will  which  she  had  executed  in  Nashville  was  not 
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her  will,  and  also  that  before  her  death  she  had  con- 
veyed certain  property  or  had  offered  to  sell  other  prop- 
erty which  was  disposed  of  in  said  will;  that  certain 
of  the  beneficiaries  named  in  the  will  were  not  kin  to 
her,  while  the  testatrix  was  a  half  sister  of  the  con- 
testant's father,  and  also  that  the  estrangement  which 
had  existed  between  the  testatrix  and  the  contestant's 
father  had  been  adjusted  and  passed  over  some  time 
before  her  death,  and  also  that  there  had  been  a  change 
in  the  church  relations  of  the  testatrix.  To  each  por- 
tion of  this  testimony  as  offered  by  the  contestant  the 
proponent  separately  objec*ted.  The  court  sustained 
each  of  such  objections,  refused  to  allow  the  introduc- 
tion of  such  testimony,  and  to  each  of  such  rulings  the 
contestant  separately  excepted. 

The  evidence  as  to  the  revocation  of  the  will  of  the 
testatrix  was  substantially  the  same  as  was  shown  on 
the  former  appeal  ^  in  this  case,  and  special  reference 
is  here  made  to  the  facts  pertaining  thereto  as  found  in 
said  report  in  127  Ala.  642. 

The  court,  at  the  request  of  the  proponent,  gave  to 
the  jury  the  following  written  charges,  to  the  giving  of 
each  of  which  the  contestant  separately  excepted:  (2.) 
"I  charge  you,  gentlemen  of  the  jury,  that  there  is  no 
evidence  before  you  to  support  the  second  ground  of 
contest."  (3.)  "I  charge  you,  gentlemen  of  the  jury, 
that  there  is  no  evidence  before  you  to  support  the 
fourth  ground  of  contest."  (4.)  "I  charge  you,  gen- 
tlemen of  the  jury,  that  there  is  no  evidence  l)efore 
you  to  support  the  fifth  ground  of  contest.''  (5.)  "I 
charge  you,  gentlemen  of  the  jury,  that  there  is  no  ev- 
idence before  vou  to  support  the  sixth  ground  of  con- 
test." 

Among  the  many  charges  requested  by  the  contest- 
ant, and  to  the  refusal  to  give  each  of  which  the  con- 
testant separately  excepted,  was  the  following:  (13.) 
"If  the  jury  find  from  the  evidence  that  it  is  as  reason- 
able to  infer  that  the  alleged  attesting  witnesses  to  the 
paper  offered  in  evidence  as  the  last  will  of  Mary  Ann 
Walton,  deceased,  subscribed  their  names  thereto  out 
of  her  presence,  as  that  any  two  of  them  subscril>ed 
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their  naiiies  in  her  presence,   then  they  may  find  in 
favor  of  the  contestant." 

There  were  verdict  and  judgment  in  favor  of  the  pro- 
ponent, and  the  will  was  ordered  to  be  admitted  to 
probate  as  the  last  will  and  testament  of  Mary  Ann 
Walton.  The  contestant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which  excep- 
tions were  reserved. 

R.  W.  Walker^  Milton  Humes  and  W.  T.  Sanders, 
for  appellant. — In  the  case  of  the  death  or  absence  of 
the  attesting  witnesses,  an  attestation  clause  is  prima 
facie  evidence  that  the  will  was  executed  with  the  for- 
malities therein  recited,  and  that  if  there  is  no  attes- 
tation clause,  due  execution  of  the  will  must  be  proved 
in  some  other  way  to  entitle  the  paper  to  admission  to 
probate. — 29  Am.  &  Eng.  Ency.  Law,  199;  6  Lawson's 
R.  R.  &  P.,  §§  3199,  3200;  32  Am.  Rep.  650;  25  N.  Y. 
429,  note,  and  the  rule  repeatedly  stated  by  the  author- 
ities, that,  ^'in  no  case  will  the  presumption  of  compli- 
ance with  the  statutory  formalities  recited  arise  unless 
the  will  appears  upon  its  face  to  have  been  duly  exe- 
cuted.— 29  Am;  &  Eng.  Encv.  Law,  202;  Schouler  on 
Wills  (2d  ed.),  §  347;  1  Jar.\m  Wills  (5th  ed.),  §  86; 
Same  (6th  ed.),  §  92,  pp.  123,  124;  1  Red.  on  Wills 
(4th  ed.),  234. 

The  provision  for  secondary  evidence  made  by  section 
4276  of  the  Code  is  manifestly  based  upon  the  assumption 
that  the  prinmry  evidence  was  available  when  the  paper 
was  executed  and  has  onh'  been  rendered  unavailable  by 
subsequent  events.  Secondary  evidence  is  admitted  in 
consequence  of  a  change  of  conditions  rendering  una- 
vailable the  prinmry  evidence  which  could  have  been 
produced  but  for  such  change  of  conditions.  It  is  the 
subsequent  death,  insanity,  or  inccmipetency  of  the  wit- 
nesses which  authorizes  proof  of  their  handwriting.  The 
expression  "absence  from  the  State'-  found  in  such  con- 
nection must  be  constnied  as  referring  to  the  absence 
from  the  State  of  one  who  was  present  in  the  State  when 
the  paper  was  signed.  In  other  words,  the  assumption 
underlying  this  provision  for  secondary  evidence  is 
that   the  pa])er  was  signcMl   in   this   State.     The   pro- 
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vision  has  reference  to  wills  made  in  this  State,  not  to 
wills  made  elsewhere.    There  is  nothing  to  indicate  that 
the  provision  had  reference  any  more  to  wills  made  in 
other  States  of  the  Union  than  to  wills  made  in  any 
foreign  country.    It  is  not  to  be  supposed  that  the  pro- 
vision was  intended  to  apply  to  wills  made  in  any  part 
of  the  world.    Unless  this  supposition  can  be  indulged, 
the  operation  of  the  provision  for  secondary  evidence 
must  be  restricted  to  wills  made  in  this  State.    The 
result  is  that  wills  made  out  of  the  State  must  be  proved 
in  the  manner  required  before  the  enactment  of  this 
statute.     That  proof  must  be  evidence  showing  a  com- 
pliance with  the  requirements  of  the  Alabama  law.  No 
such  proof  was  adduced  in  this  case.     In  the  absence 
of  such  proof,  the  predicate  for  the  admission  of  said 
paper  as  Miss  Walton's  will  was  not  established,  and 
the  court  should  have  given  the  aflBLrmative  charge  in 
favor  of  the  cohtestant— Code,  §§   4263,  4276;  In  re 
Thomas'  Will,  111  N.  C.   409,  16  S.  E.  Rep.  226;  Uni- 
versity V.  Blount y  Term  Rep.  13   (N.  Co.);  Blount  v, 
Patton,  2  Hawk.  241;  Harvin  v.  Spring ^  10  Ired.  181; 
Estate  of  Bogart,  6  Civil  Proc.  128;  Matter  of  Cottrell, 
5  Civil  Proc.  340;  Barnetcall  v.  Murrell,  108  Ala.  367. 
But  as  the  whole  question  turns  at  last  on  the  ascer- 
tainment of  the  testator's  intention,  the  testator's  decla- 
rations, both  contemporaneous  with,  and  subsequent  to, 
the  act,  must  be  admissible  in  evidence  to  explain  it; 
for  an  act  may  often  amount  to  a  revocation,  w^hen  de- 
clared by  the  testator  to  be  so  intended,  which  standing 
alone  would  not  justify  a  like  inference. — 1  Jarman  on 
Wills  (5th  ed.)     (Bigelow)  183  note  (b) ;  1  Greenleaf  on 
Ev.  (14th  ed.),  §  273;  Weeks  v.  McBeth,  14  Ala.  474; 
Schouler  on  Wills,  §  431.    "Usually  the  intention  with 
which  the  act  of  spoliation  or  obliteration   is    done  is 
for  the  determination  of  the  jury,  especially  if  it  be  of 
an  equivocal  nature." — 29  Am.  &  Eng.  Ency.  Law,  326. 

Thos.  C.  McClellan  and  Oscar  Hundley^  contra, 
cited  Woodroof  v.  Hundley,  127  Ala.  640;  Barnetcall 
V,  Murrell,  108  Ala.  366;  19  Am.  &  Eng.  Ency.  Law  (1st 
ed.),  note,  p.  1077. 
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TYSON,  J. — There  was  Imt  one  issue  of  fact  for  the 
doteriuination  of  the  jury,  on  the  trial  of  the  case,  not- 
withstanding there  were  numerous  grounds  of  contest 
interposed.  That  issue  was,  whether  tlie  evidence  of- 
fered 1)V  the  proponent  \\as  sufficient  to  authorize  the 
jury  to  find  that  the  will  was  duly  executed.  Confessedly 
if  the  will  was  properly  admitted  in  evidence,  the 
jury  had  the  right  to  so  find.  So  then,  preliminary  to 
the  introduction  of  the  will  in  evidence,  it  was  incumb- 
ent upon  the  pro])onent  to  show  prima  facie  its  due 
execution.  This  lie  did,  when  he  uuide  proof  of  the 
death  of  the  testatrix,  the  genuineness  of  lier  sigiuiture, 
the  death  of  the  three  persons  whose  names  appear  as  at- 
testing witnesses  and  the  genuineness  of  their  signa- 
tures, when  coupled  with  the  <*ircumst4inces  testified  to 
bv  ^frs.  ITundlev. — Woodroof  r.  HuniUcif,  127  Ala. 
640. 

But  it  is  insisted  that  ilrs.  Hundley's  testimony  was 
irrelevant  and  should  not  have  been  admitted.  This 
insistence  seems  to  be  predicated  upon  the  theory  that 
she  was  not  in  the  room  at  the  time  of  the  writing  of 
the  will,  or  when  it  was  signed  by  anyone.  In  other 
words,  she  did  not  see  its  execution.  We  do  not  un- 
derstand the  rule  to  be,  wiien  the  attesting  witnesses 
are  dead  that  all  the  circumstances  tending  to  show 
their  attestation  in  the  presence  of  the  testator  can- 
not be  proven.  The  establishment  of  that  fact,  we  take 
it,  may  be  proven  by  circumstances  as  well  as  by  di- 
rect or  positive  evidence.  Indeed,  were  the  witnesses 
living  the  fact  of  their  attestation  in  the  presence  of 
the  testator,  when  controverted,  we  doubt  not,  might  be 
shown  by  circumstantial  evidence.  Otherwise,  \yvoot  of 
the  execution  of  a  will  would  be  restricted  to  the  testi- 
mony of  the  witnesses  attesting  it  and  its  probate  de- 
pendent upon  their  veracity.  Such  a  rule  would  place 
it  in  the  power  of  a  single  witness,  to  defeat  its  pro- 
bate and  effectually  destroy  it.  Indeed  this  result  would 
follow,  should  the  witnesses,  though  honest  and  truth- 
ful, be  unable  to  recall  the  fact  of  attestation  in  the 
presence  of  the  testator.     The  circumstances  bearing 
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upon  the  execution  of  the  will,  as  detailed  by  Mrs, 
Hundley,  were  clearly  competent. 

The  evidence  w^ith  respect  to  the  revocation  of  the 
will  by  tearing  was  substantially  the  same  on  this  trial 
as  upon  the  former.     In  our  opinion  heretofore,  we 
held,  after  a  careful  and  thorough  consideration  of  the 
question,  that  no  act  of  revocation  had  been  shown,  and 
that  all  declarations  of  the  testatrix  subsequent  to  the 
making  of  the  will  tending  to  show  that  she  had  re- 
voked it  were  clearly  incompetent.    We  adhere  to  what 
we  said  in  that  opinion  upon  this  question  as  well  as 
upon  the  one  involving  the  proof  of  its  execution.    There 
wus  ni.  error  in  the  exclusion  of  the  declarations  of  the 
testatrix  oflfered  by  the  contestant.     So,  too,  the  fact 
that  the  testatrix  had,  before  her  death,  conveyed  cer- 
tain pro]>erty,  or  that  she  had  offered  or  attempted  to 
sell  certain  other  property,  that  certain  beneficiaries 
named  in  the  will  were  not  of  kin  to  her,  or  were  dead, 
or  that  there  had  been  a  change  in  the  testatrix's  church 
relations,  or  the  estrangement  between   the   testatrix 
and  the  contestant's  father  had  passed  away  some  time 
before  her  death,  were  incompetent.     None  nor  all  of 
these  things  w^ere  nor  could  be  evidence  of  a  revoca- 
tion. 

The  assignments  of  error  are  so  numerous,  that  it  is 
impracticable  to  treat  each  of  them  separately.  How- 
ever, all  of  those  insisted  upon  in  argument  and  based 
upon  exceptions  reserved  to  the  admission  of  testimony 
are  disposed  of  by  what  we  have  said.  We  have  only  left 
for  consideration  written  charges  given  at  the  request 
of  the  proponent  and  those  refused  to  the  contestant 
As  to  those  given  for  proponent,  there  was  clearly  no 
error.  There  was  an  entire  absence  of  evidence  to  sup- 
port the  grounds  of  contest  designated  in  each  of  them. 
As  to  those  refused  to  contestant,  only  one  is  insisted 
upon — No.  13.  This  charge  was  clearly  misleading  if 
not  wholly  bad.  The  rule  is  "if  any  theory  consistent 
with  the  validity  of  the  will  can  be  suggested,  which  ap- 
pears to  the  court  to  be  as  probable  as  the  theory,  on 
which  tlie  argument  for  the  invalidity  is  based,  tJie  will 
as  found  must  be  maintained.'' — Barneicall  i\  ^fnrreU, 
108  Ala.  379,  380. 
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There  is  no  error  in  the  record,  and  the  decree  of  the 
probate  court  admitting  the  will  to  probate  is  affirmed. 


Clem  V.  Wise. 

statutory  Action  of  Detinue. 

1.  Evidence;  admUsibility  of  paper  signed  hy  directors  of  corpora- 

tion.— A  writing  signed  by  directors  of  a  corporation,  recit- 
ing the  meeting  of  the  board  and  stating  that  by  unanimous 
consent  of  the  board  of  directors,  the  corporate  assets  were 
sold  to  a  designated  person  and  authorizing  the  president  of 
the  corporation  to  transfer  all  of  the  corporation's  interest  in 
its  assets  to  said  person,  is  admissible  as  evidence  of  a  sale 
and  the  authority  of  the  president  to  make  the  transfer  in 
behalf  of  the  corporation,  in  connection  with  a  by-law  of  the 
corporation  providing  that  the  corporate  powers  of  the  com- 
pany were  vested  in  the  board  of  directors,  and  the  oral  testi- 
mony of  the  president  that  said  sale  and  transfer  were  made. 

2.  Action  of  detinue;  when  sufficient  transfer  of  mortgage, — In  an 

action  of  detinue,  where  the  plaintiff  claims  the  property  sued 
for  under  a  mortgage  alleged  to  have  been  transferred  to  him 
by  a  corporation,  which  mortgage  was  shown  to  have  been 
lost,  and  the  president  of  the  corporation  testified  that  he  de- 
livered and  transferred  to  the  plaintiff  said  mortgage,  but 
*  did  not  write  out  any  transfer  thereof  on  the  back  of  the 
mortgage  until  after  the  suit  was  brought,  such  evidence  is 
sufficient  to  carry  to  the  jury  the  question  whether  or  not 
the  plaintiff  was  the  legal  owner  of  the  mortgage. 

3.  Assignment  of  mortgage;  right  of  transferee  to  maintain  suit 

for  mortgaged  property. — Under  a  transfer  which  is  not 
merely  of  the  debt,  but  which  is  appropriate  to  pass  title  to 
the  security,  the  transferee  can  maintain  a  suit  at  law  for 
the  mortgaged  property. 

4.  Jurisdiction  of  justice  of  the  peace;  waiver  of  objection. — On  an 

appeal  from  a  judgment  of  the  justice  of  the  peace,  his  want 
of  jurisdiction  can  not  be  availed  of  unless  the  objection  there- 
to was  made  before  the  justice  of  the  peace;  and  tne  question 
comes  too  late  if  presented  for  the  first  time  on  motion  for  a 
new  trial  in  the  circuit  court  where  the  cause  was  carried  on 
appeal. 
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Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.   H.   C.   Speake. 

This  was  a  statutory  action  of  detinue  brought  by  the 
appellee,  (ieor^je  \V.  Wise,  ajjainst  the  appellant,  Wiley 
Clem,  to  recover  two  mules.  The  suit  was  originally 
commenced  in  a  justice  of  the  peace  court  and  from 
a  judgment  rendered  in  said  court  in  favor  of  the 
plaintiff  the  defendant  appeaUnl  to  the  circuit  court. 
In  the  circuit  ccmrt  the  plaintiff  filed  a  new  complaint 
for  the  recovery  in  detinue  of  the  same  mules. 

On  the  trial  of  the  case  it  was  shown  that  one  J.  M. 
Todd,  (Ml  January  17,  1S98,  executed  a  mortgage  upon 
the  mules  involved  in  the  controversy  to  the  Wise  Mer- 
cantile Company,  a  corporation  organized  to  carry  on 
the  mercantile  business,  and  that  this  mortgage  was 
duly  recorded  in  the  probate  office.  The  loss  of  this 
mortgage  was  provi^l  and  a  certifie<l  coi)y  of  said  mort- 
gage taken  from  the  records  in  the  office  of  the  judge  of 
probate  was  introduced  in  evidence. 

The  plaintiff',  as  a  witness  in  his  own  behalf,  testified 
that  he  was  formerly  president  of  the  Wise  Mercantile 
Company;  that  Ik*  and  J.  H.  Humphrey  and  J.  R.  Mar- 
tin were  the  stockholders  and  directors  of  said  Wise 
^lercantile  Company;  that  he,  the  plaintiff,  purchased 
from  the  \Vise  Mercantile  Company  the  mortgage,  a 
co])y  of  which  was  introduced  in  evidence,  together  with 
the  oth(»r  pro]>erty  owned  by  said  mercantile  compapy. 
The  plaintiff'  then  introduced  in  evidence  the  following 
writing,  signed  by  (i.  W.  Wise,  J.  If.  Humphrey  and 
J.  1{.  Martin:  ^^The  Hoard  of  Directors  of  the^  Wise 
^fercantile  Co.  met  today  and  by  unanimous  consent 
sold  the  entire  business  interests  and  goods  and  chat- 
tels, accounts,  notes  and  mortgages  to  Geo.  W.  Wise, 
and  we  hereby  authorize  the  president  of  the  Wise 
^fercantile  Co.  to  transfer  all  its  interest  to  said  (jeo. 
W.  Wise,  for  which  he  is  to  collect  from  saixl  Greo.  W. 
Wise  full  face  value  of  all  stock  and  such  dividend  as 
is  shown  when  trial  balance  is  gotten  off,  and  to  pay 
such  amount  as  may  be  due  to  each  stockholder,  for 
which  he  is  to  receive  and  cancel  all  capital  stock  out- 
standing.    The  president  is  also  hereby  authorized  to 
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have  the  charter  cancelled  on  record,  so  as  to  show 
that  the  Wise  Mercantile  Co.  is  no  longer  a  corporation, 
and  has  gone  out  of  business."  The  defendant  objected 
to  the  introduction  of  said  paper  in  eviden(*e  upon  the 
grounds:  1.  TJiat  it  did  not  appear  that  it  was  exe- 
cated  by  anj'  one  authorized  and  competent  to  execute 
it  2.  That  it  did  not  appear  that  the  same  was  a 
valid  transfer  to  the  plaintiff.  The  court  overruled  the 
objection,  allowed  the  paper  to  be  introduced  in  evi- 
decense,  and  the  plaintiff  duly  excepted.  The  plain- 
tiff then  introduced  in  evidence  the  following  by-law 
of  the  Wise  Mercantile  Company:  ''The  corporate 
powers  of  this  company  are  vested  in  a  board  of  three 
(3)  directors,  who  shall  be  elected  annually  by  a  ma- 
jority of  stock  voted  from  among  the  stockholders,  and 
shall  hold   office  until   succeeiled." 

The  further  testimony  of  the  plaintiff  relating  to  his 
taking  possession  of  the  assets  of  the  mercantile  com- 
pany after  its  sale  to  him,  is  copied  in  the  opinion. 

J.  M.  Todd,  as  a  witness  for  the  plaintiff*,  testified 
that  prior  to  the  execution  of  the  mortgage  upon  the 
mules  sued  for  to  the  Wise  ^lercantile  Company,  he 
executed  a  mortgage  upon  the  same  mules  to  one  Bing- 
ham, but  that  the  mortgag(*  to  Bingham  was  not  re- 
corded until  a  year  after  the  registrj^tion  of  the  Wise 
Mercantile  Company  mortgage;  that  said  Bingham  took 
possession  of  the  mules  from  the  witness  Todd  after 
the  exei-ution  an<l  registration  of  the  m()rtgage  given 
to  the  Wise  Mercantile  Company,  and  he  carried  said 
mules  to  Limestone  county  and  sold  them  to  the  defend- 
ant, who  knew  of  the  mortgage  held  by  the  Wise  Mer- 
cantile Company,  and  that  said  Bingham  also  knew  of 
the  existence  of  the  mortgage  to  the  Wise  ^lercantile 
Company.  The  value  of  the  mules  was  shown  to  be 
from  f60  to  |75  each,  and  the  value  of  the  hire  or  use 
of  them  was  shown  to  be  |20. 

Upon  the  plaintiff  being  reintroduced  as  a  witness, 
he  testified  that  he  had  no  knowledge  or  notice  of  any 
kind  of  the  existence  of  the  mortgage  given  by  Todd  to 
Bingham;  that  after  the  Wise  Mercantile  Company 
mortgage  became  due  he  learned  that  the  defendant  had 
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the  mules,  and  that  he  demanded  them  of  the  defendant, 
who  refused  to  surrender  them. 

Upon  the  introduction  of  all  the  evidence  for  the 
plaintiff,  the  defendant  moved  the  court  to  exclude  the 
plaintiff's  evidence  upon  the  following  grounds:  1. 
It  was  not  shown  that  the  mortgage  was  transferred 
to  the  plaintiff.  2.  It  was  not  shown  that  the  paper 
signed  by  the  directors  of  the  Mercantile  Company  was 
executed  by  any  one  competent  to  execute  it.  3.  Said 
paper  did  not  constitute  a  valid  assignment  and  trans- 
fer of  the  mortgage  in  question.  4.  It  was  not  shown 
that  said  mortgage  was  the  property  of  the  plaintiff, 
upon  which  he  could  maintain  a  suit.  The  court  over- 
ruled this  motion  and  the  defendant  duly  excepted. 

There  were  several  charges  requested  by  the  plaintiff 
and  the  defendant,  but  under  the  opinion  on  the  pres- 
ent appeal  it  is  unnecessary  to  set  them  out  in  detail. 

There  was  verdict  returned  in  favor  of  the  plaintiff, 
assessing  the  value  of  the  mules  at  |60  each,  and  the 
damage  for  the  detention  of  the  mules  at  |20. 

The  defendant  filed  a  motion  for  a  new  trial  upon 
the  ground,  among  others,  that  the  court  erred  in  allow- 
ing the  jury  to  ijeturn  a  verdict  for  a  sum  greater  in 
value  than  the  jurisdiction  of  the  justice  of  the  peace, 
and  because  the  verdict  of  the  jury  shows  that  the 
court  had  no  appellate  jurisdiction  of  the  case.  This 
motion  for  a  new  trial  was  overruled,  and  the  defend- 
ant duly  excepted.  The  judgment  of  the  court  was  that 
the  plaintiff  have  and  recover  of  the  defendant  and 
the  sureties  on  his  replevy  bond  "said  sum  of  one  hun- 
dred and  twenty  dollars,  the  alternate  value  of  said 
property,  besides  the  sum  of  twenty  dollars  damages  for 
the  detention  of  the  same,  besides  the  costs  in  this  be- 
half expended,  for  the  collection  of  which  let  execu- 
tion issue."  The  defendant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which  excep- 
tions were  reserved. 

Thos.  C.  McClellan,  for  appellant. — "The  general 
rule  is,  that  to  maintain  detinue,  or  corresponding  statu- 
tory action  for  the  recovery  of  chattels  in  specie,  the 
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plaintiff  must  be  clothed  with  the  legal  title,  or  must 
have  the  right  to  the  immediate  possession  of  the  goods 
sued  for"  at  the  commencement  of  the  suit. — Bouldin  v. 
Organ  Co.,  92  Ala,  182;  Graham's  Case,  74  Ala.  432; 
Russell  t\  WalkeVj  73  Ala.  315;  Reese  v.  Harris^  27  Ala. 
301;  3  Brick.  Dig.,  306,  §  3. 

To  constitute  a  valid  assignment  or  transfer  of  a 
chattel  mortgage  so  as  to  invest  in  the  assignee  a  suffi- 
cient title  or  right  on  which  such  assignee  may  main- 
tain detinue  the  assignment  or  transfer  must  be  in  writ- 
ing endorsed  on  the  mortgage.  There  can  be  no  parol 
transfer,  as  here  involved,  or  transfer  by  delivery 
merely,  of  a  chattel  mortgage  as  to  give  to  the  assignee 
a  detinue-maintaining  title. — Code,  §  2151;  Gafford  v. 
Lofton  ,94:  Ala.  333;  Til  son's  Case,  57  Ala.  331;  Russell 
V.  Waikery  73  Ala.  315;  Jones  on  Chat.  Mort.,  §  517; 
Hodges  v,  Wilkinsony  17  L.  R.  A.  545;  Black's  Case, 
116  Ala.  90;  Jackson's  Case,  73  Ala.  155;  Fulgham  v. 
Morris,  75  Ala.  245. 

Where  the  amount  of  the  verdict  exceeds  the  amount 
claimed  by  the  plaintiff,  or  of  jurisdiction,  a  motion 
for  a  new  trial  is  the  proper  remedy. — Code,  §  2662  and 
authorities  cited  to  subdivision  4;  1  Brick.  Dig.,  776,  §§ 
39,  40,  and  authorities  there  cited;  Carter  v.  Alford,  64 
Ala.  236;  Smith  v.  Dick,  95  Ala.  311. 

W.  T.  SanderSj  contra,  cited  2  Am.  &  Eng.  Ency. 
Law,  1057;  Bolin  v.  Sandlin,  27  So.  Rep.  464;  L.  d 
X.  R.  R.  Co.  V.  Barker,  96  Ala.  435 ;  West.  R.  v.  Lazarus, 
88  Ala.  453;  Burns  v.  Henry,  67  Ala.  209;  Glaze  v. 
Blake,  56  Ala.  379. 

SHARPE,  J.— If  it  be  conceded  that  the  writing 
signed  by  the  directors  of  the  mercantile  corporation 
was,  as  is  contended  for  appellant,  "no  more  than  a  min- 
ute of  what  was  done  at  a  directors'  meeting,"  and  that 
it  did  not  operate  in  itself  to  transfer  the  mortgage 
through  which  the  plaintiff  claimed  the  property  sued 
for,  yet  as  a  minute  of  such  meeting  it  was,  in  connec- 
tion with  the  by-law  vesting  the  power  of  the  corpora- 
tion in  the  directors  and  the  plaintiff's  oral  testimony, 
admissible  as  evidence  of  a  sale  and  as  authoritv  in 
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plaintiff  as  president  to  make  the  transfer  in  behalf  of 
the  corporation. 

The  bill  of  exceptions  shows  plaintiff  testifieil  with- 
out objection  ''that  he  as  president  of  said  companv  de- 
livered and  transferred  to  himself  individually  all  of 
the  assets  of  said  corporation  and  became  the  absolute 
ow  ner  thereof,  and  as  such  president  delivered  and 
transferrtnl  to  himself  as  an  individual  the  said  mort- 
gage alH)ve  referred  to;  that  he  did  not  write  out  any 
transfer  of  said  mortgage  on  the  back  thereof  until  after 
the  suit  was  brought."  This  testimony,  together  with 
the  writings  introduced  in  evidence  was  sufficient  to 
carry  to  the  jury  the  question  of  whether  the  plaintiff 
was  the  legal  owner  of  the  mortgage,  because  from  it 
they  could  ha^^e  inferred  the  execution  of  such  trans- 
fer, other  than  by  indorsement,  as  may  have  been  nec-es- 
sary  to  create  his  ownership.  Vor  that  purpose  a  separ 
ate  writing  could  have  been  made  as  ett'ei*tual  as  a  wTit- 
ing  (m  the  uu>rtgage  itself.  The  case  of  Gafforcl  v.  Ijof- 
ton,  94  Ala.  333,  and  other  authorities  cited  by  appel- 
lant as  opposed  to  this  proposition  show  that  a  chattel 
uu)rtgage  may  be  legally  assigned  by  an  indoi*semcnt 
thereon,  but  they  do  not  negative  the  validity  of  separ- 
ate assignments. 

Under  a  transfer  which  is  not  merely  of  the  debt  but 
which  is  appropriate  to  pass  title  to  the  security,  the 
transferee  nuiy  maintain  a  suit  at  law  for  the  mortgaged 
proiKn'ty. — (hifford  r.  Lofton,  sfipra;  Tison  i\  People's 
etc.  .4/<.s-'y/.,  57  Ala.  323;  Hod</ex  /;.  Wilkinson,  17  L.  R. 
A.  (N.  C),  545;  Mayer  r.  Soulier,  48  Mich.  411;  Bar- 
hour  r.  White,  37  111.  165;  Langdon  v.  Buel,  9  Wend. 
80. 

If  the  pro])erty  was  of  value  greater  than  one  hun- 
dred dollars  when  the  suit  was  pending  in  the  justice's 
ccmrt  that  fact  might  have  been  there  pleaded  to  the 
jurisdiction,  but  objection  to  the  jurisdiction  not  hav- 
ing been  made  in  that  court,  was  not  available  as  pre- 
sented for  the  tirst  time  on  the  motion  for  new  trial  in 
the  circuit  court.— /..  d  X.  R,  N,  Co.  r.  Barker.  96  Ala. 
435;  Western  R.  Co.  r.  Lazarufi,  88  Ala.  453;  Glaze  v. 
Blake,  56  Ala.  379;  Bums  r.  Heunj,  67  Ala.  209. 
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The  ju(l{?ment  is  irrefi:iilar  in  that  it  is  not  rendered 
against  the  defenchmt  alone  for  the  property  or  its 
value  in  the  alternative,  (Code,  §  1476)  ;  but  this  irregu- 
larity is  not  assigned  as  error. 

The  assignments  of  error  not  insisted  on  in  briefs  are 
regarded  as  waived.  • 

Affirmed. 


Cross  V.  Esslinger.  ..^  4/5^^ 

Artifni  for  t^tatutory  PcnaJtf/. 

1.  Pleading  and  practice;  error  without  injury;  appeal. — ^Where  in 
the  trial  of  a  casie  after  the  plaintiff's  demurrers  to  special 
pleas  are  overruled,  and  his  replications  to  the  special  pleas 
are  stricken  from  the  file,  he  declines  to  take  issue  on  the 
special  pleas  and  takes  issue  on  the  plea  of  the  general  issue, 
but  introduced  no  evidence  in  support  of  his  complaint,  any 
error  in  the  rulings  of  the  court  on  the  pleadings  are  with- 
out injury,  and  he  can  not  have  such  rulings  reviewed  on  ap- 
peal. 

Appeal,  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  O.  Kyle. 

This  suit  was  brought  by  the  ai)pellant,  J.  C  Cross, 
against  the  appellee,  B.  F.  Esslinger,  to  recover  the 
statutory  penalty  under  section  10(>5  of  the  Code  of 
189(),  for  failure  to  mark  partial  payment  on  the  mar- 
gin of  the  record  of  a  mortgage,  after  refjuest  in  writ- 
ing. The  defendant  pleaded  the  gneral  issue  and  two 
special  pleas,  Nos.  2  and  3.  The  plaintiff  demurred  to 
these  pleas,  ^^'hich  demurrers  were  overruled.  There- 
upon the  plaintiffs  filed  several  replications  to  the  sec- 
ond and  third  pleas.  The  <lefendant  moved  the  court  to 
strike  these  replications  from  the  file  upon  the  ground 
that  they  present  no  facts  that  could  arise  on  the  joinder 
of  issue  up(m  the  pleas  t-o  which  the  replications  were 
filed,  and  l)ecause  said  replications  were  no  answer  to 
the  said  pleas.  The  court  sustained  this  motion  and 
ordered  the  replication  stricken    from    the    file.      The 
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judgment  entry  recites:  "Plaintiflf  declining  to  plead 
further  and  no  evidence  being  taken,  issue  being  joined 
upon  the  plea  of  the  general  issue,  thereupon  comes  a 
jury,"  etc. 

Judgment  was  rendered  in  favor  of  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  rulings  of 
the  court  upon  the  evidence. 

J.  H.  Ballentine^  for  appellant. 

No  counsel  marked  as  appearing  for  appellee. 

McCLELLAN,  C.  J. — The  appellant  is  in  no  plight 
to  have  this  court  review  the  rulings  of  the  circuit  court 
on  his  demurrer  to  the  special  pleas  and  on  the  motion 
of  defendant  to  strike  his  replications  to  said  special 
pleas.  The  demurrer  to  the  special  plea  having  been 
overruled,  and  the  replications  to  said  pleas  having 
been  stricken,  there  was  left  in  the  case  defendant's 
pleas  of  the  general  issue  and  special  pleas  2  and  3. 
Plaintiff  then  declined  to  take  issue  on  the  special  pleas 
and  took  issue  on  the  plea  of  the  general  issue.  Where- 
upon a  jury  came,  but,  as  the  judgment  entry  shows, 
the  plaintiff  offered  no  evidence  in  support  of  his  com- 
plaint, and  verdict  of  course  went  for  the  defendant  on 
the  plea  of  the  general  issue,  and  judgment  was  entered 
accordingly.  The  plaintiff  should  have  taken  issue  not 
only  on  the  plea  of  the  general  issue,  but  also  on  the 
special  pleas,  and  should  have  proved  his  complaint 
under  the  general  issue  and  thereby  put  the  defendant 
to  proof  of  the  special  pleas.  It  is  of  no  consequence 
that  the  plaintiff  considered  that  the  defendant  w^ould 
recover  on  the  special  pleas,  however  fully  the  case 
might  be  made  out  for  plaintiff  on  the  general  issue. 
The  circuit  court  could  not  know  this  in  the  absence  of 
evidence,  nor  can  we.  The  case  stands  here  essentially 
as  if  the  plaintiff  had  declined  to  take  issue  on  the  plea 
of  the  general  issue  as  well  as  upon  the  special  pleas, 
and  the  legal  presumption  in  both  cases  is  that  the 
plaintiff  could  not  prove  the  cause  of  action  laid  in  the 
complaint,  that  the  defendant  was  entitled  to  judgment 
on  his  denial  of  that  cause  of  action — the  general  issue; 
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and  the  conclusion  is  that,  inasmuch  as  plaintiff  had  no 
cause  of  action,  he  was  in  no  sense  or  degree  injured  by 
the  rulings  on  the  demurrer  to  the  special  pleas  and  the 
motion  to  strike  the  replications,  be  those  rulings  never 
so  erroneous. — Andrews  v.  Hall  et  al.  132  Ala.  and  cases 
there  cited. 

Upon  the  foregoing  considerations,  the  judgment  of 
the  circuit  court  must  be  affirmed. 


Hicks  Bros.  v.  Swift  Creek  Mill  Co.         j  j 

183    411 

Action  for  Trespass.  jS  sS 

1.  Adverse  possession;  can  not  arise  from  premissive  entry. — Where 

entry  is  made  upon  land  by  permission  of  the  owner,  the 
possession  following  such  entry  is  not  adverse,  but  is  in  sub- 
ordination to  the  rightful  title. 

2.  License  to  enter  land;  when  in  parol  revocable;  estoppel. — A 

parol  license  to  do  an  act  upon  the  land  of  another  is  revoc- 
able at  the  option  of  the  licensor,  although  the  licensee  has 
performed  acts  thereunder,  or  has  expended  money  In  reli- 
ance thereon;  and  the  fact  that  the  license  Is  executed  or  that 
money  has  been  expended  by  the  licensee  does  not  equitably 
estop  the  licensor  from  revoking  the  license. 

3.  Same;  revoked  by  sale. — A  license  to  do  or  perform  an  act  up- 

on the  lands  of  another  being  a  personal  privilege,  is  revoked 
by  the  death  of  the  licensor  or  by  his  conveyance  or  the  lands 
to  another,  or  whatever  would  deprive  him  of  doing  the  acts 
in  question  or  giving  permission  to  others     to     do     them. 

4.  Same;  can  not  ripen  into  an  casement. — Since  an  easement  Is 

an  interest  in  or  over  the  soil  of  another,  a  mere  parol  license 
to  do  ah  act  upon  the  land  of  the  licensor  can  not  ripen  into 
an  easement,  conferring  any  permanent  interest  in  said  land, 
which  is  not  revocable  by  sale  thereof. 
6.  Trespass;  recovery  of  exemplary 'Or  vindictive  dama>ges. — In  an 
action  of  trespass,  exemplary  or  vindictive  damages  are  re- 
coverable if  the  trespass  is  committed  with  a  bad  motive, 
with  an  intent  to  harrass  or  oppress  or  to  injure. 

Appeal  from  the  Circuit  Court  of  Autauga. 
Tried  before  the  Hon.  A.  H.  Alston. 
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Appellants  on  the  7th  day  of  September,  1900,  insti- 
tuted the  present  action  of  trespass  in  the  circuit  court 
of  Autiiuga  county,  against  the  appellee,  alleging  that 
the  plaintiffs  being  the  owners  of  land  which  is  known 
as  *'The  Jim  Nunn  Creek  Place,"  defendant  "construct- 
ed, and  has  since,  without  the  consent  of  the  plaintiffs, 
maintained  on  said  lands,  a  ditch  for  the  purpose  of 
floating  logs  down  the  same  to  Autaugaville  to  the  mill 
of  the  defendant;  that  in  constructing  the  said  ditch, 
and  to  provide  a  supply  of  water,  said  defendant,  at  the 
point  on  said  land  where  said  ditch  crosses  what  is 
known  as  ^Pineywoods'  or  *Pine  Creek,'  which  latter 
creek  flows  easterly  across  said  lands  to  Swift  creek  and 
accorded  drainage  to  said  lands,  erected  a  dam  across 
said  Pine  Creek,  whereby  the  waters  accustomed  to  flow 
along  said  Pine  Creek  into  Swift  Creek  were  prevented 
from  so  flowing  away,  and  the  channel  of  said  Pine 
Creek  was  so  filled  up  that  on  occasions  of  heavy  rains 
the  said  water  and  sand,  instead  of  flowing  as  it  was  and 
is  accustomed  to  flow  into  the  said  Swift  Creek,  has 
flowtnl  out  of  the  said  channel  of  Pine  Creek,  ♦  ♦  * 
over  and  across  the  lands  of  the  plaintiffs  and  out  of 
said  dit(*h  over  and  across  the  plaintiffs'  lands,"  caus- 
ing damage,  etc. ;  that  said  ditch  and  obstruction  had 
been  maintained,  and  said  ditch  used  and  operated  by 
the  defe^ndant  for  a  period  of  one  year,  and  ever  since 
the  plaintiffs  became  the  owner  of  said  lands;  and  that 
plaintiff's  have  sustained  damage  to  the  amount  of 
15,000,  for  which  they  sue. 

In  addition  to  the  facts  stated  in  the  opinion,  the 
plaintiff  introduced  evidence  tending  to  show  that  from 
the  date  of  the  plaintiff's'  purchase  of  the  lands  to  the 
bringing  of  the  present  suit,  the  defendant  used  said 
ditch  and  dam  for  floating  the  logs  in  and  down  said 
ditch  to  the  plaintiffs'  lands. 

There  was  evidence  tending  to  show  damage  to  the 
lands  from  the  overflow  of  Pine  Creek  (across  which 
the  dam  was  erect(»d)  in  case  of  heavy  rains  during  said 
period,  on  account  of  said  dam  in  the  way  of  rendering 
the  land  too  wet  for  cultivation  and  in  depositing  sand 
thereon,  and  the  amount  of  such  damage.     But  the  evi- 

VoL.  133. 


Digitized  by 


Google 


1901.]  OF  ALABAMA.  413 

[Hicks  Bros.  v.  Swift  Creek  Mill  Co,] 

(lence  on  this  point  Avas  contradictory — the  defendant's 
evidence  tending  to  show  that  there  was  no  damage  to 
the  hind,  and  none  resulting  from  the  ditcli  or  dam,  and 
that  if  there  was  any  damage  to  the  lands  at  all,  it  was 
(m  acc(mnt  of  the  overflow  of  Swift  Creek  by  unusual 
and  extraordinarily  heavy  rains,  and  not  on  account 
of  the  said  ditch  or  dam.  Tlie  evidence  further  tended 
to  show  that  plaintiffs  made  claim  of  the  defendant  with- 
in a  few  months  after  thej'  purchased  the  land,  for  rent, 
they  made  no  objection  to  the  structures  being  there, 
but  wanted  rent  for  the  land,  and  that  the  defendant 
continued  to  operate  said  structures,  until  the  time  of 
bringing  this  suit. 

It  was  also  shown  without  conflict  that  the  erection  of 
the  said  dam  and  ditch  was  made  at  great  cost  and  ex- 
pense^ of  money  an<l  labor  to  the  defendant,  and  that 
said  permission  was  obtained  before  said  work  was  done; 
that  the  defendant  was  then  and  has  since  been  engaged 
in  operating  a  saw  mill  in  Autauga  county,  for  squaring 
timber  for  market,  and  that  said  ditch  was  used  for  the 
purpose  of  floating  logs  from  the  defendant's  lands  to 
the  said  saw  mill.  There  was  no  evidence  that  the  dam 
or  ditch  was  ere<*ted  or  operated  in  a  negligent  manner, 
and  there  was  no  evidence  that  the  defendant  had  done 
anything  with  reference  to  the  said  ditch  or  dam  since 
the  purchase  by  the  plaintiffs  except  to  run  logs  down 
said  ditch  to  the  defendant's  mill,  and  it  did  not  appear 
that  any  special  damage  complained  of  by  the  plaintiffs 
resulted  from  the  running  of  the  said  logs. 

The  court  in  its  general  charge  to  the  jury  instructed 
them  that  the  plaintiff's  were  not  entitled  to  recover,  ex- 
cept for  damages,  if  any  were  sliown,  resulting  from 
negligent  operaticm  and  maintenance  of  the  dam  and 
ditch  mentioned  in  the  complaint.  The  plaintiffs  separ- 
ately excepted  to  this  portion  of  the  court's  oral  charge. 
The  court  further  charged  the  jury  that  if  the  ditch  and 
dam  complained  of  were  constructed  prior  to  the  time 
the  plaintiffs  purchased  the  land,  and  by  and  with  an 
agreement,  or  consent  of  Norwood  Smith,  who  then 
owned  the  land,  and  the  defendant  was  using  and  ope- 
rating the  ditch  and  dam  under  such  consent  and  agree- 
ment when  the  plaintiffs  purchased  in  1899,  and  the 
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plaintiffs  when  they  purchased  were  informed  of  this 
fact,  then  they  took  the  lands  in  that  condition,  and  could 
not  claim  damages  of  the  defendant  for  the  reasonable 
apd  careful  operation  and  use  of  said  structures  by  the 
defendant  for  the  purposes  for  which  they  were  con- 
structed. To  the  giving  of  this  charge  the  plaintiffs  ex- 
cepted. 

Plaintiffs  requested  the  court  to  give  to  the  jury, 
among  others,  the  following  written  charges:  (1.)  "If 
the  defendant  had  notice  that  the  land  upon  which  they 
entered  was  the  plaintiffs,  and  if  with  such  notice  the 
defendant  persisted  in  entering  upon  the  same  for  the 
period  between  the  purchase  of  the  land  to  the  bringing 
of  this  suit,  without  the  consent  of  the  plaintiffs,  this  is 
evidence  tending  to  show  malice  and  a  reckless  disre- 
gard of  the  property  right,  for  which,  in  the  discretion 
of  the  jury,  exemplary  damages  may  be  awarded."  (4.) 
"That  there  is  in  this  case  no  evidence  of  any  legal  auth- 
ority in  the  defendant  to  enter  upon  the  plaintiffs'  land, 
and  maintain  and  operate  its  ditch  across  the  plaintiffs' 
land."  The  court  refused  to  give  each  of  the  charges 
asked  by  the  plaintiffs,  and  the  plaintiffs  separately  ex- 
cepted. 

The  court  at  the  request  of  the  defendant  gave  to  the 
jury,  among  others,  the  following  written  charges:  (B.) 
"The  court  charges  the  jury  that  the  plaintiffs  can  re- 
cover no  damages  to  the  lands  known  as  the  Jim  Nunn 
Creek  Place,  except  for  such  damages  as  may  have  been 
occasioned  after  their  purchase  of  said  lands,  and  prior 
to  the  bringing  of  this  suit."  (F.)  "The  court  charges 
the  jury  that  if  the  ditch  and  dam  complained  of  were 
cut  and  made  by  the  defendant  in  1896,  by  and  under 
a  license  from  the  then  owner  of  said  land,  and  it  re- 
quired the  expenditure  of  money  and  labor  to  cut  the 
ditch  and  make  the  dam,  then  the  defendant's  use  of  the 
ditch  and  dam  has  not  been  wrongful  ajid  the  plaintiff 
can  not  recover  in  this  action."  (J.)  "The  court  charges 
the  jury  that  if  the  ditch  and  dam  complained  of  were 
constructed  during  the  year  1896,  by  and  with  an  agree- 
ment and  consent  of  Norwood  Smith,  who  then  owned 
the  land,  known  as  the  Jim  Nunn  Creek  Place,  and  de- 
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fendant  was  using  and  operating  said  ditch  and  dam 
under  such  consent  and  agreement  when  plaintiff's 
claim  to  have  purchased  said  land  in  1899,  and  plaintiffs 
were  informed  of  this  fact  when  they  purchased,  then 
the  plaintiffs  can  not  recover  of  the  defendant  in  this 
case."  (K.)  "The  court  charges  the  jury  that  if  they 
are  reasonably  satisfied  from  the  evidence  that  prior  to 
the  purchase  of  the  lands  known  as  the  Jim  Niinn  Creek 
Place  by  the  plaintiffs  and  while  said  lands  were  owned 
by  Norwood  Smith,  and  the  defendant  constructed  the 
ditch  and  dam  in  question  on  said  land,  by  and  with 
the  consent  and  agreement  of  said  Smith,  and  said 
ditch  and  dam  were  on  said  lands  at  the  time  plaintiffs 
purchased  the  same,  and  w^ere  being  then  used  and  ope- 
rated by  the  defendant  in  the  same  manner  it  had  been 
used  previous  to  plaintiffs'  purchase,  and  that  defend- 
ant has  been  guilty  of  no  negligence  in  the  operation  of 
said  ditch  and  dam  since  the  purchase  of  said  lands  by 
the  plaintiffs,  then  your  verdict  should  be  in  favor  of 
the  Swift  Creek  Mill  Co."  To  the  giving  of  each  of 
these  charges  the  plaintiffs  separately  excepted. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiffs  appeal,  and  assign  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

GuNTEB  &  GuNTER^  for  appellant — There  is  no  use 
in  discussing  the  question  of  adverse  possession  in  any 
aspect  as  avoided  the  operation  of  the  conveyance  to 
the  plaintiffs,  as  there  was  no  purchase  or  contract  of 
purchase  with  the  defendant  by  the  former  owner,  and 
because  in  case  of  a  license  merely,  there  is  no  adverse 
possession  against  the  owner. — Wiseman  v,  Luckinger^ 
84  N.  Y.  44;  St.  Vincent  v  .Troy,  76  N.  Y.  108;  Jackson 
V,  Bahcock,  4  John.  418;  Luce  v.  Carlcy,  24  Wend.  451, 

A  license  to  construct  and  operate  a  ditch  across  lands 
conveys  no  interest  in  the  land  and  is  revoked  by  a  con- 
veyance of  the  land.  The  right  to  maintain  and  operate 
a  ditch  over  or  across  land,  for  any  purpose,  is  an  inter- 
est in  the  land,  and  no  contract  for  such  a  right  is  oper- 
ative in  law,  unless  it  is  in  writing  and  subscribed,  as 
provided  by  the  statute  of  frauds. — 10  Ency.  of  Law, 
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(2(1  (Ml.),  398-9;  *S7r//7r//  r.  Crahh,  139  Ind.  200,  46  Am. 
St.  nv]X  379;  Riddle  r.  Broun,  20  Ala.  412;  Clanton  r. 
^rruqifH,  95  Ala.  279;  McMahon  r,  Williams,  79  Ala. 
2{\h{ FranLlin  r.  Pollard  Mill  To.,  S8  Ala.  318;  Ham- 
mond r.  Winchester,  82  Ala.  470;  Tillis  ?;.  Tread  welly 
117  Ala.  445. 

'*Aii  easement  implies  an  interest  in  the  land  in  or 
over  wliieli  it  is  enjoyed. — Rowhotham  r.  Wilson,  8  El. 
&  Hlac.  123;  Washbnrn  (m  Easement^s,  69.  While  a 
lie(Mise  carries  no  sneh  interest,  and  is  revocable  at  the 
will  of  the  owner  of  the  servient  estate.'' — Notes  to  6 
Law.  Rep.  159;  Ve(fhte  r.  liaritan,  19  N.  J.  Eq.  153;  tJx 
parte  (Unrhern,  1  (.\)w.  568;  Wolfe  r.  Frost,  4:  Sandf.  72; 
Foster  r.  Browninq,  4  R.  I.  47;  Mnrdoek  r.  Whitneij,  15 
Wend.  381;  J////r/'  r,  .1.  rfj  aV.  R,  R,  (Uk,  6  Uill.  61;  *SV/- 
den  r.  IK  d-  H,  R,  R.  Co,,  29  N.  Y.  639;  Baheoek  r,  I  t- 
ter,  1  Keyes,  397;  Washbnrn  on  Real  Property,  542, 
and  eases  cited. 

A  parol  license  to  do  certain  acts  on  land  is  revocable, 
not  only  at  the  will  of  the  owncT  of  the  property,  but 
also  by  his  di^ath,  by  alienation  or  demise,  and  by  what- 
ever wcnild  dei)rive  the  oripjinal  owner  of  the  right  to 
do  the  acts  in  ipiesticm,  or  give  permission  to  others." 
Hadh'ins  r.  Farrimfion,  150  Mass.  19;  U7/i7c  v.  Railway 
Co.,  139  X.  V.  24*;  Welsh  r.  Taijlor,  134  N.  Y.  450; 
Wheeloek  r.  Xoonan,  108  X.  Y.  148;  DeHaro  r.  l\  H., 
5  Wall.  627;  Biaby  i\  Bent,  59  Cal.  r^2\)\  i<pac\j  v.  Evans^ 
152  Ind.  432;  Xunnelljj  r.  .V.  /.  Co.,  94  Tenn.  410,  28  L. 
R.  A.  428;  Rirkcr  r.  Kelly,  10  Am.  Dec.  41,  2-3,  notes. 

When  any  tr(*s]>ass  is  knowingly  commitUxl  and  is  con- 
tinnons  and  is  persisted  in  after  noti(*e,  no  stronger  case 
for  ex(Mnplary  damages  for  trespass  to  property  can  be 
stated. —  \ase  r.  Stiekney,  8  Minn.  81 ;  Sceman  v,  Feeney, 
19  Minn.  82;  Fanrell  r.'  Warren,  51  111.  467;  Clerenger 
r.  Dnnairay,  84  111.  367;  Trauerman  r.  Lippincott,  39 
3Io.  App.  478;  Coetz  r.  Amhs,  27  Mo.  28;  Li/nd  i\  Picket , 
82  Amer.  Dec.  89;  15  (Vn.  Dig.  1891,  et  seq, 

LoMAx,  Crum  &  Wi^iL,  contra. — A  license,  a«  a  term 
of  real  estate  law,  we  understand  is,  ^'an  authority  to  do 
a  particular  act  or  series  of  acts  upon  the  lands  of  an- 
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other  without  possessing  any  estate  therein."  It  may  be 
created  by  writing,  by  parol  or  it  may  be  inferred  from 
circumstances  in  the  relationship  of  the  parties.  The 
licensee  has  the  right  to  do  anything  which  is  necessary 
for  the  full  enjoyment  of  the  license,  so  long  as  he  acts 
within  the  terms  of  the  license,  and  is  entitled  while  so 
acting,  to  complete  protection. 

While  some  of  the  States  have  held  that  a  parol  license 
so  executed  is  revocable,  this  court,  with  those  of  a 
majority  of  the  other  States,  and  following,  as  the 
authorities  frequently  say,  "the  most  reasonable  and 
better  rule  of  law,"  has  expressly  held  that  an  executed 
parol  license,  where  the  licensee  has  gone  to  expense 
in  consequence  thereof,  is  irrevocable , — upon  the  theory 
that  the  revocation  under  such  circumstances  would 
clearly  work  a  fraud  upon  the  licensee^  and  that  the 
licensor  by  standing  by  and  allowing  the  licensee  to 
make  expenditures,  relying  upon  the  license,  has  estop- 
ped himself  from  revoking  the  license. — 13  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.),  1145;  Rhodes  v.  Oti^,  33  Ala. 
578 ;  Rerick  v,  KerUy  16  Am.  Dec.  497 ;  Ricker  v.  Kelly ^ 
10  Am.  Dec.  38;  DeOraffenried  v.  Savage,  9  Col.  App. 
Ferguson  v.  Spencer ^  127  Ind.  66 ;  Buchanan  v.  Railroad 
Co.,  71  Ind.  265. 

A  license,  not  creating  an  easement  nor  giving  rise  to 
an  interest  in  land,  is  not  toithin  the  statute  of  frauds^ 
and  need  not  be  in  writing.  The  form  of  the  authority 
is  immaterial  and  does  not  affect  its  nature,  and  a  writ- 
ten license,  even  though  under  seal,  has  only  the  same 
effect  as  an  oral  license.  The  statute  of  frauds,  we  in- 
sist, has  no  application  to  this  case. — 18  Am.  &  Eng. 
Encyc.  Law  (2d  ed.),  1130;  Rhodes  v.  Otis,  33  Ala. 
supra;  Sampson  v.  Burnside,  13  N.  H.  264 ;  Fenlimen  v. 
Smith,  4  East.  108;  Taylor  v.  Waters,  7  Taunt.  374; 
Cook  V.  StearnSj  11  Mass.  536;  Ricker  v.  Kelly,  10  Am. 
Dec.  38 ;  Hazelton  v.  Putnam,  54  Am.  Dec.  158 ;  Wood- 
bury V.  Parshly,  26  Am.  Dec.  739. 

If,  therefore,  the  licensor  could  not  have  maintained 
an  action  of  trespass  against  appellee  for  the  use  of  the 
ditch  so  constructed,  as  we  think  we  have  clearly  shown, 
his  grantors,  appellants  here,  took  no  right  superior  to 
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him.  Certainly  he  could  not  indirectly  do  what  he 
could  not  do  directly.  See  also  Williams  v.  Flood,  63 
Mich.  487;  Campbell  i\  If.  R,  Co..  110  Ind.  490;  Bu- 
chanan V,  Railroad  Co.^  71  76.  265;  McKellip  v.  Mc- 
Ilhenny,  28  Am.  Dec.  711;  Snoirden  v.  Wilas,  supra; 
Himons  v.  Moorhouse,  88  Ind.  395;  Stevens  v,  Benson^ 
19  Ind.  3Q9;  Prince  v.  Case,  27  Am.  Dec\  675. 

TYSON,  J. — Practically  but  a  single  question  is  pre- 
sented for  our  consideration  and  determination.  It  is 
whether  the  defendant,  who  is  sued  for  a  trespass  upon 
the  yjlaintiffs'  lands,  acquired  an  irrevocable  license  from 
the  plaintiffs'  grantor  to  use  and  maintain  a  ditch  and 
dam  for  the  purpose  of  floating  logs.  The  facts,  out 
of  which  this  question  arose,  are  undisputed  and  ai-e 
these:  One  Smith,  being  the  owner  of  the  lands,  in 
1896  gave  verbal  permission  to  the  defendant  to  con- 
struct and  operate  the  ditch  and  dam  upon  them, 
which  was  done  by  it  at  great  cost  In  August,  1899,  the 
plaintiffs  became  the  owners  of  the  lands  by  deed  upon 
which  these  structures  were  constructed,  and  went  into 
possession  of  them,  with  full  knowledge  that  the  de- 
fendant was  actively  using  and  operating  the  ditch 
and  dam,  claiming  the  right  to  do  so,  under  the  per- 
mission given  them   by   Smith. 

Preliminary  to  a  discussion  of  the  question,  it  may 
not  be  amiss  to  say  that,  under  these  facts,  no  ques- 
ti(m  of  adverse  possession  can  possibly  arise.  The  en- 
try by  defendant  being  permissive,  its  possession  was  not 
adverse,  but  was  in  subordination  of  the  rightful  title. 
Collins  V.  Johnson,  57  Ala.  304;  Jesse  French  Piano 
Co.  r,  Forbes,  129  Ala.  471;  18  Am.  &  Eng.  Ency. 
Law  (2ded.),  1130. 

It  is  not  insisted  by  appellee  that  the  permission 
granted  to  it  created  an  easement.  Clearly  such  an  in- 
sistence, if  made,  would  be  untenable,  for  the  reason 
that  it  would  have  required  a  deed  to  have  conveyed  such 
a  right.  For  "an  easement  must  be  an  interest  in  or 
over  the  soil,"  and  does  not  lie  in  livery,  but  in  grant. 
Wash,  on  Easements,  p.  6;  10  Am.  &  Eng.  Ency.  Law 
(2d  ed.),  409;  Jones  on  Easements,  §  80;  Brown  on 
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Statute  of  Frauds,  §  232.  The  diflference  between  an 
easement  and  a  license  is,  the  former  implies  an  in- 
terest in  land,  while  the  latter  does  not.  An  easement 
must  be  created,  as  we  have  said  above,  by  deed  or 
prescription,  while  a  license  may  be  by  parol.  The  former 
is  a  permanent  interest  in  the  realty,  while  the  latter 
is  a  personal  privilege  to  do  some  act  or  series  of  acts 
upon  the  land  of  another  without  possessing  any  es- 
tate therein,  and  is  generally  revocable  at  the  will  of  the 
owner  of  the  land  in  which  it  is  to  be  enjoyed. — ^Wash . 
on  Easements,  supra;  Jones  on  Easements,  §  63.  And 
when  revocable,  it  is  revoked  by  the  death  of  the  licen- 
sor, by  his  Conveyance  of  the  lands  to  another,  or  by 
whatever  would  deprive  him  of  doing  the  acts  in  ques- 
tion or  giving  permission  to  others  to  do  them. — Hodg- 
kins  V.  Fanington,  5  L.  R.  A.  209;  18  Am.  &  Eng.  Ency. 
Law,  p.  1141  and  note  10;  Jones  on  Easements,  §  73 
and  note  4.  Confessedly  the  license  to  the  defendant 
in  this  case  was  revoked  by  the  conveyance  of  Smith, 
from  wliom  it  acquired  it,  unless  he  estopped  himself  to 
do  so.  And  that  it  is  insisted  he  did  because  the  de- 
fendant has  been  at  great  cost  in  constructing  the 
ditch  and  dam,  being  induced  to  do  so  under  the  per 
mission  granted  to  it.  It  is  further  contended  that  the 
license  has  become  an  executed  one  and,  therefore,  irre- 
vocable.  To  use  the  language  of  Baron  Parke :  "It  cer- 
tainly strikes  one  as  a  strong  proposition  to  say  that  a 
license  can  be  irrevocable,  unless  it  amounts  to  an  in- 
terest in  the  land." — Williams  v,  Morris,  8  Mess.  & 
W.  488.  To  say  nothing  of  so  thin  and  gauzy  attempt 
to  evade  the  provision  of  the  statute  of  frauds,  requir- 
ing a  sale  of  all  interest  in  lands  to  be  in  writing 
except  leases  for  a  term  not  longer  than  one  year; 
unless  the  purchase  money,  or  a  portion  thereof,  be  paid 
and  the  purchaser  be  put  in  possession  of  the  land  by 
the  seller. — Subdiv.  5  of  §  2152  of  Code.  In  other  words 
we  are  asked  to  hold,  although  the  license  to  the  defend- 
ant when  granted  was  not  intended  by  either  party,  to 
be  anything  more  than  a  mere  personal  privilege  to  it, 
revocable  by  Smith  at  his  will,  and  knowing  a«  it  did,  that 
under  this  license  it  acquired  no  interest  whatever  in  the 
lands,  tliat  forsooth,  with  a  knowledge  of  all  these  facts, 
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it  acquired  an  indefeasable  title  to  an  easement  over 
them  because  it  expended  money  in  constructing  the 
ditch  and  dam.     For  it  is  too  plain  for  argument,  that 
if  Smith  is  estopped  to  revoke  the  license,  all  others  who 
may  acquire  his  title  would  be  and  the  defendant  would 
enjoy  a  fee  simple  title  to  an  easement,  which  had  its 
origin  in  a  mere  license,  and  this  too  without  paying  one 
cent  of  consideration  therefor,  to  say  nothing  of  so  plain 
and  palpable  violation  of  the  statute  of  frauds.    Smith 
is  not  so  much  as  shown  with  or  without  consideration, 
to  have  made  any  promise  that  he  would  not  exercise 
his  privilege  of  revoking  the  license.     And  there  is  no 
pretense  that  he  made  any  misrepresentation  of  any  fact 
that  induced  the  defendant  to  expend  its  money.    The 
broad  proposition  is  asserted  that  because  he  granted  the 
license,  knowing  the  purpose  for  which  it  was  to  be 
used,  that  he  could  never  revoke  it,  because  it  would 
be  a  fraud  to  allow  him  to  do  so,  and  because  it  has 
become  executed.      We  are   aware  that  many   courts 
hold  this  contention  to  be  sound,  but  we  cannot  sub- 
scribe to  it.    Reason  and  the  great  weight  of  authority 
are  against  it.    In  Browne  on  the  Statute  of  Frauds,  § 
31,  it  is  said:     "In  some  of  the  earlier  decisions,  both 
English  and    American,    the    licensee    was    protected 
against  revocation,  on  the  ground  that  the  licensor  w^as 
estopped  to  revoke  a  license  on  the  faith  of  which  the 
licensee  had  incurred  expense;  but  is  now  well  settled 
that  the  doctrine  of  estoppel  does  not  apply,  inasmuch 
as  the  licensee  is  bound  to  know  that  his  license  was 
revocable,  and  that  in  incurring  expense  he  acted  on  his 
own  risk  and  peril.     Courts  of  equity  also  have  re- 
peatedly declined  to  interfere  on  this  ground."    See  also 
note  3  for  cases  cited  to  this. 

In  Jones  on  Easements,  section  84,  it  is  said:  "An 
oral  promise  to  grant  an  easement  is  not  sufficient  to 
raise  an  estoppel  in  favor  of  one  who  has  acted  upon 
it  In  a  case  not  relating  to  easements  Mr.  Justice  Gray 
states  a  principle  which  is  applicable  to  this  subject: 
^A  promise,  upon  which  the  statute  of  frauds  declares 
that  no  action  shall  be  maintained,  cannot  be  made  ef- 
fectual by  estoppel  merely  because  it  has  been  acted 
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upon  by  the  promisee  and  not  performed  by  the  prom- 
isor.' '^ 

In  18  Am.  &  Eng.  Ency.  Law  (2d  ed.),  p.  1146,  it 
is  said :  "Acording  to  the  prevailing  view  of  the  courts 
in  England  and  a  large  number  of  the  courts  of  the 
states  of  the  United  States,  neither  the  execution  of  the 
license  nor  the  incurring  of  expense,  nor  both  com- 
bined, affect  the  right  of  the  licensor,  and  he  may  re- 
voke under  all  circumstances.  It  is  held  that  the 
statute  of  frauds  prevents  any  act  other  than  the  giv- 
ing of  a  deed  from  vesting  an  irrevocable  interest  in 
land.''  See  cases  cited  in  note  7  in  support  of  this 
proposition. 

Mr.  Freeman  in  his  note  to'  Lawrence  v.  Springer ^ 
31  Am.  St.  Rep.  713  and  715,  says:  "A  parol  license 
is  founded  in  personal  confidence,  and  is  defined  to  be 
an  authority  given  to  do  some  act,  or  a  series  of  acts, 
on  the  land  of  another,  without  passing  any  interest  in 
the  land;  *  *  *  is  a  complete  answer  and  defense 
to  a  claim  of  adverse  possession  set  up  by  the  licensee, 

*  *  *  and  not  assignable.  *  *  *  At  common  law 
a  parol  license  to  be  exercised  upon  the  land  of  another 
creating  an  interest  in  the  land,  is  within  the  statute 
of  frauds,  and  may  be  revoked  by  the  licensor  at  any 
time,  no  matter  whether  or  not  the  licensee  has  exer- 
cised acts  under  the  license,  or  expended  money  in  reli- 
ance thereon.  In  many  of  the  states  this  rule  prevails, 
while  in  others  the  licensor  is  deemed  to  be  equitably 
estopped  from  revoking  the  license,  after  allowing  the 
licensee  to  perform  acts  thereunder,  or  to  make  ex- 
penditures in  reliance  thereon.  These  two  lines  of  cases 
cannot  be  reconciled;  for  one  of  them  holds  that  an 
interest  in  land  cannot  be  created  by  force  of  a  mere 
parol  licence,  whether  executed  or  not,  while  the  other 
declares  that  w^here  the  licensee  has  gone  to  expense, 
relying  upon  the  license,  the  licensor  may  be  estopped 
from  revoking  it,  and  thus  an  easement  may  be  created. 
The  former  line  of  cases,  it  seems  to  us,  is  founded  upon 
the  better  reason.  They  decide  that  a  parol  license  to 
do  an  act  on  the  land  of  the  licensor,  while  it  justifies 
anything  done  by.  the  licensee  before  revocation,  is  re- 
vocable, at  the  option  of  the  licensor,  and  this,  although 
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the  intention  was  to  confer  a  continuing  right,  and 
money  has  been  expended  by  the  licensee  upon  the  faith 
of  the  license.  Such  license  cannot  be  changed  into  an 
equitable  right  on  the  ground  of  equitable  estoppel." 

Case  after  case  might  be  cited  to  support  the  princi- 
ples announced  by  these  text-writers,  but  they  are  too. 
numerous  to  do  so  here.  They  can  be  found  by  refer- 
ence being  had  to  the  notes  referred  to  in  the  text 
quoted.  However,  before  examining  the  decisions  of  our 
own  court,  we  will  refer  to  the  case  of  Thoemke  v. 
Fiedler^  91  Wis.  386,  because  of  its  striking  analogy  to 
the  one  in  hand.  We  quote  from  a  part  of  the  opinion : 
"I'he  oral  agreement  under  which  the  ditch  across  the 
defendant's  land  was  made  did  not  create  an  easement 
in  the  land.  An  easement  is  a  i)ermanent  interest  in 
the  lands  of  another,  with  a  right  to  enjoy  it  fully  and 
without  obstruction.  Such  an  interest  cannot  be  created 
by  parol.  It  can  be  created  only  by  a  deed  or  by  pre- 
scription. But  this  agreement  did  not  have  the  effect 
of  a  parol  license.  A  license  creates  no  estate  in  lands.  It 
is  a  bare  authority  to  do  a  certain  act  or  series  of  acts 
upon  the  lands  of  another.  It  is  a  personal  right  and 
is  not  assignable.  It  is  gone  if  the  owner  of  the  land 
who  gives  the  license  transfers  his  title  to  another,,  or 
if  either  party  die.  So  long  as  a  parol  license  remains 
executory,  it  may  be  revoked  at  pleasure.  So  an  exe- 
cuted parol  license,  under  which  some  estate  or  inter- 
est in  the  land  would  pass,  is  revocable.  Otherwise  title 
would  pass  without  a  written  conveyance,  4n  the  teeth 
of  the  statute  of  frauds.'  Nor  is  such  a  license  made 
irrevocable  by  the  fact  ♦  ♦  ♦  that  expenditures  have 
been  made  on  the  faith  of  it.  *  *  *  Nor  can  the 
parol  agreement  be  enforced  in  equity  by  way  of  specific 
performance." 

We  will  now  examine  our  own  cases.  Iti  Riddle  v. 
Brown.  20  Ala.  412,  it  was  held  that  the  right  "to  dig 
and  carry  away  iron  ore"  from  the  mine  of  another  is 
an  easement;  and  any  contract  for  the  sale  of  such 
right,  to  be  binding,  must  be  in  writing.  That  a  ver- 
bal contract  conferring  such  a  right,  though  not  bind- 
ing under  the  statute  of  frauds,  will  nevertheless  ope- 
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rate  as  a  verbal  license  and  while  unrevoked,  will  pro- 
tect the  person  to  whom  it  was  given,  from  trespass 
quare  rUiusum  f regit ,  for  digging  ore  and  vest  in  him 
the  property  in  the  ore  that  was  actually  dug  under  it; 
but  that  it  is  revocable,  at  the  pleasure  of  the  party 
by  whom  it  was  given,  and  was  personal  and  not  as- 
signable. 

In  MotcH  r.  Bates,  74  Ala.  378,  it  was  siiid:  "We 
find  no  evidence  in  the  record,  tending  to  show  that  the 
plaintiff.  Bates,  had  any  claim  of  legal  right  to  be  upon 
this  portion  of  the  defendant's  field.  It  is  shown  that 
the  lessee  agreed  to  use  the  public  road;  and  his  em- 
ployes, or  sub-tenants,  had  no  greater  rights  than  he 
had.  If  the  plaintiff's  alleged  custom  in  using  the  path- 
way, for  some  time  previous,  could  be  construed  into  a 
perniission  by  defendant  to  do  so,  this  was,  at  best, 
only  a  parol  license,  irhich  was  rerocahle  at  the  pleas- 
nre  of  the  person  (jiHng  it.  Every  license  of  this  kind, 
by  ^^•hich  one  is  permitted  without  consideration,  to 
pass  over  the  lands  of  another,  is  essentially  revocable 
in  its  very  nature,  its  continuance  depending  upon  the 
mere  will  of  the  person  by  whom  it  was  created  or 
granted."    Citing  approvingly  Riddle  v.  Broicn,  supra. 

In  TiUis  r.  TreadvelU  117  Ala.  448.  quoting  from 
Rndisill  v.  Cross,  54  Ark.  519,  where  it  w^as  held :  "The 
obligations  of  a  land  owner  to  build  and  maintain  a  di- 
vision fence,  in  whole  or  in  part,  for  the  benefit  of  ad- 
joining land,  is  something  more,  indeed,  than  an  obli- 
gation to  furnish  the  materials  and  labor  necessary  from 
time  to  time  for  the  erection  and  reparation  of  the 
fence;  it  imposes  a  burden  upon  the  land  itself.  A  par- 
tition fence  ordinarily  must  rest  equally  upon  the  land 
of  the  respective  proi>rietors.  Hence  an  agreement  of 
one  of  those  proprietors  to  maintain  such  a  fence  neces- 
sarily imports  a  dedication  of  the  use  of  the  land  re- 
quired to  support  half  of  it.  To  that  extent  it  is,  there- 
fore, an  estate  in  the  land  itself.  In  accordance,  then, 
with  the  general  rule  that  an  easement,  being  an  inter- 
est in  realty,  cannot  be  conveyed  or  reserved  by  parol, 
an  agreement  by  an  owner  of  land  to  maintain  a  parti- 
tion fence  between  such  land  and  that  of  an  adjoining 
proprietor  cannot  ordinarily  rest  in  parol,  but  to  be 
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binding,  must  be  in  writing.''  Our  court  then  proceeds: 
"A  grant  to  an  adjoining  proprietor  of  the  use  of  a 
wall  on  his  own  premises,  as  a  partition  wall  between 
their  buildings,  is  the  grant  of  an  easement,  and  a  parol 
agreement  to  build  and  grant  the  use  of  such  wall  is 
within  the  statute.  ♦  «  ♦  Under  our  decisions  pa- 
rol agreements  for  the  grant  of  easements  are  void  un- 
der the  statute. — Riddle  v.  Broicnj  20  Ala.  412;  Ham- 
mond V.  Wnwhestei',  82  Ala.  470."  See  also  the  fol- 
lowing cases  in  which  Riddle  v.  Broicn  is  cited  approv- 
ingly: Hcflin  V.  Binghaniy  56  Ala.  575;  Chambers  v. 
Ala,  Iron  Co.y  67  Ala.  357;  L.  d  N.  R.  R.  Co,  v,  Boykin, 
76  Ala.  564;  Motes  v.  Batcn,  80  Ala.  368;  Hammond  v. 
Winchester,  82  Ala.  477. 

The  right  of  a  licensor  to  revoke  a  license  given  bj 
him  is  fully  recognized  by  our  court,  as  will  appear  from 
a  mere  cursory  examination  of  the  cases  cited  above. 
And,  indeed,  is  fully  recognized  in  the  case  of  Rhode's  v, 
OtiSj  33  Ala.  578,  upon  which  the  defendant  relies  to 
support  its  contention  of  estoppel.  SuflSce  it  to  say, 
that  in  that  case  a  consideration  was  paid  for  the  ease- 
ment or  license  and  the  licensee  or  transferee  put  into 
possession  of  the  land  and  water-way  over  which  the 
rights  to  him  were  agreed  to  be  granted.  There  was, 
therefore,  no  question  of  the  operation  of  the  statute  of 
frauds,  and,  indeed,  could  not  be.  This  being  true,  upon 
the  plainest  principles  of  equity,  the  licensor  or  seller 
should  not  have  been  permitted  to  retain  the  purchase 
money  paid  to  him  and  to  destroy  the  rights  which  he 
had  sold  to  the  other  party.  This  is  far  from  sustain- 
ing the  doctrine  contended  for  here. 

In  Clanton  v,  Scruggs,  95  Ala.  282,  it  is  said:  "The 
fact  that  one  of  the  parties  to  such  an  agreement  has 
acted  on  the  faith  of  its  validity  does  not  raise  up  an 
estoppel  against  the  other  party  to  deny  that  it  is  bind- 
ing on  him.  A  mere  breach  of  promise  cannot  con- 
stitute an  estoppel  en  pais. — Weaver  v.  Bell,  87  Ala. 
385."  Continuing,  on  page  283,  after  quoting  from 
Weaver  r.  Bell,  supra,  that  "A  representation  relating 
to  future  action  or  conduct  operates  as  an  estoppel  only 
when  it  has  reference  to  the  future  relinquishment  or 
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subordination  of  an  existing  right,  which  it  is  made 
to  induce,  and  by  which  the  party  to  whom  it  was  ad- 
dressed was  induced  to  act,"  the  court  said :  ^^The  rep- 
resentation there  referred  to  does  not  include  a  mere 
promise  to  do  or  refrain  from  doing  something  in  the 
future.  ♦  ♦  ♦  Brigham  v.  HickSj  108  Mass.  246. 
Such  a  ruleof  estoppel  would  take  the  sting  out  of  the 
statute  of  frauds,  and  defeat  its  manifest  purpose."  The 
case  of  Brigham  v.  Hicks,  cited  approvingly,  is  the  one 
from  which  the  quotation  from  Jones  on  Easements  was 
taken. 

It  is  clear  that  the  decisions  of  this  court  are  in 
harmony  with  the  principles  announced  by  us  and  with 
the  text-writers  from  whom  we  have  quoted  at  length. 
Smith,  not  being  estopped,  his  conveyance  of  the  land 
ipso  facto  was  a  revocation  of  the  license  to  the  de- 
fendant and  the  plaintiffs  having  acquired  the  legal 
title  to  the  land  and  to  the  ditch  were  entitled  to  the 
immediate  possession  thereof  and  have  a  right  to  main- 
tain this  action  and  to  recover  such  damages  as  they 
may  have  suffered  by  reason  of  the  trespass  committed 
by  defendant. — Davis  v.  Young,  20  Ala.  151;  Bosicell  v. 
Carlisle,  70  Ala.  244;  Dunlap  v.  Steele,  80  Ala.  424; 
Fields  V.  WillimnSj  91  Ala.  502.  And  the  j^ry  may 
award  exemplary  damages  if  they  see  proper. — Wilkin- 
son V.  Searcy,  76  Ala.  181;  Allen  v.  Daniely  75  Ala.  408. 
"Whatever  is  done,"  says  ShaW',  J.,  in  Wills  v.  Noyes, 
12  Pick.  324,  "willfully  and  purposely,  if  it  be  at  the 
same  time  wrong  and  unlawful  and  known  to  the  party, 
is  in  legal  contemplation  malicious." — Lynd  v.  Picket, 
82  Am.  Dec.  89. 

There  is  nothing  in  the  facts  which  tends  in  the  re- 
motest degree  to  show  that  the  plaintiffs  ever  renewed 
the  license.  On  the  contrary,  they  are  shown  to  have 
asserted  their  rights  under  the  revocation  by  demand- 
ing the  payment  of  rent  of  defendant. 

It  is  scarcely  necessary  to  say  that  no  damages  for 
the  negligent  maintenance  or  operation  of  the  ditch 
or  dam  are  sought  to  be  recovered  in  the  complaint,  and 
indeed,  could  not  be  under  its  averments. 

Reversed  and  remanded. 
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Walling*  V.  Thomas  et  al. 

Bill  in  Equity  for  the  Cancellation  of  a  Deed. 

1.  Deed;  cancellation  for  fraud  or  unfair  advantage. — Where  by 

the  practice  of  fraud  upoA  or  the  taking  of  undue  advantage 
of  one  who  is  infirm  with  age  and  mentally  weak,  a  convey- 
ance of  land  is  obtained  for  a  grossly  Inadequate  considera- 
tion, the  grantor  in  said  deed  or,  upon  the  death  of  the  grant- 
or, the  heirs  can  maintain  a  bill  in  equity  to  rescind  said 
contract  of  sale  and  have  the  deed  cancelled  and  set  aside. 

2.  Same;  same;  waiver  of  right. — The  right  to  rescind  a  contract 

of  sale  and  to  have  the  deed  of  conveyance  cancelled  may  be 
waived  by  the  party  in  whom  the  right  resides,  whether  he  be 
the  party  originally  Injured,  or  his  successor  in  Interest;  and 
while  such  waiver  may  be  implied  from  conduct  inconsistent 
with  the  intention  to  rescind,  as  evidenced  by  long  acquiescence 
in  the  transaction,  the  mere  delay  in  instituting  proceedings  to 
avoid  the  deed,  is  subject  to  explanation  showing  that  it  was 
not  caused  by  acquiescence  in  the  sale. 

3.  ResdsUon  of  contract;  offer  to  do  equity. — While  a  bill  for  re- 

scission must  ordinarily  offer  to  do  equity  by  putting  the 
party  against  whom  the  rescission  is  directed  in  statu  quo 
or  returning  to  him  the  consideration  with  interest,  if  such 
party  has  been  reimbursed  of  his  expenditure  by  what  he 
has  received  under  the  contract  sought  to  be  rescinded,  such 
ofFer  to  do  equity  is  not  necessary  to  authorize  the  mainten- 
ance of  the  bill. 

Appeal  from  the  Chancery  Court  of  Morgan. 

Heard  before  the  Hon.  William  H.  Simpson. 

The  bill  in  this  case  was  filed  on  August  14,  1899, 
by  the  appellees,  who  were  children  and  heirs  of  Sarah 
Thomas,  deceased,  against  W.  T.  Walling,  the  appel- 
lant, and  several  other  defendants  who  were  described 
as  the  children,  grandchildren  and  great  great-grand- 
children of  Sarah  Thomas,  deceased.     It  was  averred 
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in  the  bill,  as  amended,  that  on  June  12,  1890,  Sarah 
Thomas  executed  a  deed  to  W.  T.  Walling,  conveying 
to  him  200  acres  of  land  at  a  recited  consideration  of 
$500;  that  at  the  time  of  the  execution  of  said  deed, 
Sarah  Thomas  was  weak  physically  and  mentally;  was 
very  old  and  decrepid;  that  she  was  imposed  upon  by 
the  defendant  Walling,  and  through  his  paid  agents; 
that  said  Walling  induced  one  Echols,  in  whom  Sarah 
Thomas  had  implied  confidence,  and  who  attended  to 
all  of  her  business  affairs,  to  persuade  said  Sarah 
Thomas  to  execute  a  deed  to  this  land  for  the  sum  of 
|500 ;  that  Echols  was  paid  by  Walling  to  do  this  and  in 
compliance  with  his  employment,  falsely  represented  to 
said  Sarah  Thomas  that  said  lands  were  not  worth 
more  than  f 500,  and  by  reason  of  such  false  representa- 
tion and  of  influence  which  he  had  over  her,  and  the 
confidence  which  she  had  in  him,  he  induced  and  per- 
suaded her  to  execute  said  deed ;  that  as  a  matter  of  fact 
the  lands  were  very  valuable  and  worth  much  more 
than  the  amount  paid  for  them  by  Walling;  that  they 
w^ere  worth  not  less  than  |2,000;  that  Sarah  Thomas 
continued  to  remain  under  the  dominion  and  influence 
of  said  Echols  up  to  the  date  of  her  death,  and  from 
the  date  of  the  execution  of  said  deed  grew  weaker  in 
mind  and  body  and  finally  became  totally  insane  and 
was  in  this  condition  for  some  time  before  her  death; 
that  she  died  intestate  on  January  3,  1897;  that  after 
the  purchase  of  said  lands  from  Sarah  Thomas,  Walling 
went  into  possession  thereof  and  so  remained  up  to  the 
time  of  the  filing  of  the  present  bill;  that  the  rental 
value  of  said  lands  was  ^50  per  year,  and  that  he  had 
the  use  and  benefit  of  said  lands  from  the  date  of  the 
purchase  to  the  time  the  bill  was  filed;  that  soon  after 
the  death  of  Sarah  Thomas  and  continuously  up  to  the 
time  of  the  filing  of  the  bill,  the  complainants  asserted 
their  rights  to  said  lands  and  demanded  of  Walling 
that  these  rights  be  respected  and  satisfied;  and  that 
they  be  paid  the  fair  value  of  said  lands  or  that  said 
Walling  should  convey  them  to  the  heirs  of  said  Sarah 
Thomas;  that  said  Walling  acknowledged  and  conceded 
their  rights  and  from  time  to  time  promised  to  adjust 
and  settle  their  demands;  that  as  a  matter  of  fact  he 
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paid  one  of  the  heirs  of  said  Sarah  Thomas  the  value 
of  his  interest  in  said  lands,  and  that  during  the  inter- 
vening time  from  the  death,  of  Sarah  Thomas  up  to 
within  a  few  weeks  from  the  filing  of  the  bill,  the  said 
Walling  gave  the  complainants  reason  to  believe  that 
an  amicable  and  satisfactory  adjustment  and  settlement 
of  their  demands  would  be  made  by  him,  but  that  no 
such  settlement  wafi  made  and  a  few  weeks  before  the 
filing  of  the  bill  Walling  declared  the  negotiations  off, 
and,  thereupon,  the  present  bill  was  filed.  It  was 
averred  in  the  bill  as  amended  that  the  said  Walling  had 
received  from  the  rents  and  profits  of  said  lands  more 
than  the  amount  of  the  purchase  money  and  interest, 
and  the  complainants  averred  that  they  were  willing  and 
agreed  with  said  Walling  to  receive  the  full  amount  of 
the  purchase  money  from  the  rents  which  he  had  al- 
ready received  and  appropriated. 

The  prayer  of  the  bill  was  that  upon  the  final  hearing 
the  chancellor  should  decree  that  the  right  and  title  to 
said  lands  be  in  the  complainant  and  the  other  heirs 
of  Sarah  Thomas,  deceased,  and  that  the  deed  from 
Sarah  Thomas,  deceased,  to  Walling  be  surrendered  up 
and  cancelled  and  held  for  naught;  that  the  rental  value 
of  said  lands  since  Walling  had  possession  thereof  should 
be  ascertained,  and  that  a  decree  be  rendered  against 
Walling  in  favor  of  the  complainant  and  the  other  heirs 
of  Sarah  Thomas,  deceased,  for  the  full  amount  of  the 
rents  so  determined,  after  deducting  the  J500  paid  by 
Walling  as  the  consideration  for  said  deed,  and  that  a 
sale  of  the  realty  be  had  and  a  distribution  of  the  pro- 
ceeds thereof,  together  with  the  rents  be  had  among 
the  complainant  and  the  other  heirs  of  Sarah  Thomas, 
deceased. 

To  the  bill,  as  amended,  the  defendant  Walling  filed 
a  demurrer,  assigning  many  grounds,  the  substance  of 
which  was  as  follows :  1.  It  appears  that  Sarah  Thomas, 
in  her  lifetime,  after  knowledge  of  the  alleged  fraud 
in  procuring  her  conveyance,  made  no  offer  or  attempt 
to  rescind  the  contract  by  which  she  conveyed  the 
lands;  and  that,  therefore,  the  complainants  have  no 
right  or  interest  in  such  lands  and  no  right  to  have  such 
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conveyance  set  asida  2.  The  bill  as  amended  does  not 
set  out  facts  making  a  case  of  fraud  on  the  part  of 
Walling  in  procuring  said  conveyance  made  to  him.  3. 
Because  the  demand  as  made  is  stale.  4.  It  appears 
from  the  bill  as  amended  that  the  complainants  have  by 
their  laches  and  lack  of  diligence  lost  any  right  they 
may  have  had  to  have  had  said  conveyance  set  aside.  5. 
Because  the  complainants  did  not  offer  to  do  equity  by 
offering  to  put  said  Walling  in  statu  quo.  6.  Because 
it  was  not  shown  that  the  demand  was  made  by  Walling 
for  a  rescission  of  said  contract,  and  that  he  refused. 
7.  Because  it  is  not  averred  that  the  complainants  be- 
fore filing  their  bill,  tendered  to  Walling  the  money  he 
had  paid  for  the  land.  8.  Because  the  bill  seeks  to  re- 
cover the  rents  and  profits  of  the  land  and  to  have 
them  divided  without  making  the  personal  representa- 
tives of  the  decedent  parties  to  the  bill.  The  defendant 
also  moved  the  court  to  dismiss  the  bill  for  the  want  of 
equity. 

On  the  submission  of  the  cause  upon  the  demurrers 
and  the  motion  to  dismiss  the  bill  for  the  want  of  equity, 
the  chancellor  rendered  a  decree  overruling  the  de- 
murrer and  the  motion.  From  this  decree  the  respond- 
ent Walling  appeals,  and  assigns  the  rendition  thereof 
as  error. 

Marvin  West^  for  appellant. — A  contract  procured  by 
the  fraud  of  the  vendee  is,  in  equity,  not  void,  but  void- 
able at  the  option  of  the  vendor. — 2  Pomeroy's  Equity 
Juris.,  §  915 ;  Johnson  v.  Johnson^  5  Ala.  90,  101 ;  Sam- 
ples V.  Guyer^  120  Ala.  615.  It  is  to  be  treated  as  good 
until  rescinded,  and  not  as  bad  until  confirmed. — Bisp- 
ham's  Equity  (5th  ed.),  §  472,  citing  Rigdon  v.  Wal- 
cott,  31  N.  E.  Rep.  158.  "Until  avoided  or  rescinded 
the  contract  of  sale  remains  in  force,  and  title  to  the 
property  passes  to  the  vendee." — Brown  v.  Pierce 
(Mass.),  93  Am.  Dec.  57,  60. 

The  facts  averred  in  the  present  bill  did  not  au- 
thorize the  relief  prayed  for. — 2  Pomeroy's  Equity  Juris. 
§  965:  Dent  v.  Long,  90  Ala.  172;  Coleman  v.  Bankj 
115  Ala.  307;  Stephenson  v.  Allison ^  123  Ala.  446;  Sam- 
ples V.  Guyery  120  Ala.  610;  Henderson  v.  Boyett^  126 
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Ala.  172;  Hoirlc  v.  Land  Co.,  95  Ala.  389;  Scruggs  v. 
Decatur  Land  Co.,  86  Ala.  173;  Sheffield  L.  Co.  i\ 
O'Xeil,  87  Ala.  158;  Ooree  v.  Clemens,  94  Ala.  337. 

Russell  &  Lyxn^  contra,  cited  2  Story's  Eq.  Jur.,  § 
1520;  Crocker  v.  Clements,  23  Ala.  296;  Thomas  v. 
Marshall,  36  Ala.  504;  Kline  v.  Cutter,  34  N.  J.  L.,  329; 
SpHnger  v.  Springer,  2  U.  S.  Rep.  527;  R.  R.  Co.  v. 
Kcnncdxj,  70  111.  350;  Young  v.  Arantz,  86  Ala.  116; 
Tindall  v.  Drake,  51  Ala.  578-9;  Stevens  v.  Anderson, 
87  Ala,  228;  Glover  v.  Hill,  85  Ala.  44;  Kennedy  v. 
Marrast,  46  Ala.  161,  167;  Campbell  v.  Kuhn,  40  Am. 
Rep.  483. 

SHARPE,  J. — A  conveyance  of  lands  obtained  for 
a  grossly  inadequate  consideration  bj^  unfair  advantage 
taken  of  great  mental  weakness,  though  not  amounting 
to  absolute  incapacity,  of  the  grantor,  will  in  equity  be 
set  aside  on  equitable  terms  when  application  therefor 
is  made  seasonably  by  the  grantor,  his  representatives 
or  heirs. — Waddell  v.  Lanier,  62  Ala.  349;  Shipman  v. 
Furniss,  69  Ala.  562;  Burke  v.  Taylor^  94  Ala.  530; 
Allore  V.  Jewell,  94  U.  S.  506  (24  L.  ed.  260) ;  Harding 
V.  Handy,  11  Wheat.  (U.  S.),  125;  Raymond  v.  Wathen, 
142  Ind.  367;  18  Ency.  PI.  &  Pr.,  765,  771.  In  such 
cases  the  deed  being  voidable  only  and  not  wholly  void 
passes  title  to  the  grantee,  and  the  heirs'  claim  to  relief 
rests  not  on  legal  succession  to  the  title  but  on  an  equit- 
able right  to  be  invested  with  such  succession.  The  re- 
lief appropriate  to  be  afforded  by  the  courts  is  by  en- 
forcing rescission  of  the  contract  of  sale  and  cancellation 
of  the  deed. 

The  right  to  rescind  may  be  waived  by  the  party  in 
whom  it  resides  whether  he  be  the  one  originally  injured 
or  his  successor  in  interest,  and  such  waiver  may  be  im- 
plied from  conduct  inconsistent  with  an  intention  to 
exercise  it  including  acquiescence  in  the  transaction  for 
an  unreasonable  length  of  time. — Howie  v.  Nof^th  Bir- 
mingham Land  Co.,  94  Ala.  389;  Lockwood  v.  Fitts,  90 
Ala.  150.  But  mere  delay  in  taking  steps  to  avoid  the 
deed  may  be  so  explained  as  to  show  it  was  not  an  ac- 
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quiescence.  What  will  be  considered  a  reasonable 
time  for  moving  to  disaffirm  may  depend  on  the  situa- 
tion and  condition  of  the  parties  and  the  circumstances 
of  the  particular  case. — Orendorf  v,  TallmaUy  90  Ala. 
441 ;  18  Ency.  PI.  &  Pr.,  826. 

The  bill  avers  in  substance  that  the  deed  it  assails 
was  obtained  from  complainants'  ancestress  while  her 
mind  was  unsound,  at  about  one-fourth  the  value  of  the 
land  it  conveys,  and  by  means  of  the  purchased  influ- 
ence of  one  in  whom  she  was  accustomed  to  repose  trust 
and  confidence;  that  thereafter  she  continued  to  decline 
to  a  state  of  total  insanity  lasting  until  her  death.  Taken 
as  true  as  they  must  be  on  demurrer,  these  averments 
show  a  right  lay  in  the  grantor  to  have  the  sale  avoided 
and  they  furthermore  rebut  all  presumption  that  will- 
ing acquiescence  was  the  cause  of  her  failure  to  assert 
that  right.  Subjects  of  such  infirmity  merit  protection 
from  courts  of  equity  so  far  at  least  as  to  be  relieved 
from  such  presumptions,  and  the  imputation  of  laches 
as  well. 

Complainants  themselves  waited  before  filing  this  bill 
about  two  years  and  eight  months  after  the  death  of 
their  ancestress.  But  it  is  averred  that  since  then  they 
have  continuously  assei*ted  their  rights  in  the  lands  by 
demands  on  defendant  and  that  he  made  promises  to 
pay  for  their  claims  on  which  they  relied  and  were  so 
caused  to  postpone  legal  proceedings.  Delay  so  induced 
by  defendant  cannot  fairly  be  attributed  to  acquiescence 
in  its  holding  nor  can  it  be  accounted  laches. 

Equity  will  not  assist  one  to  repudiate  a  contract  and 
retain  its  benefits.  Hence  a  bill  for  rescission  must  or- 
dinarily offer  to  do  equity  by  restoring  the  party  called 
on  to  rescind  such  consideration  as  he  has  paid  with  in- 
terest or  other  compensation  for  its  use.  But  exception 
to  this  rule  occurs  where  the  defendant  has  been  fully 
reimbursed  for  his  expenditures  by  what  he  has  re- 
ceived under  the  contract — Higby  v.  Whitakci^j  8  Ohio, 
108;  Wilson  v,  Moriarty,  77  Cal.  596;  18  Ency.  PI.  & 
Pr.,'834.  The  bill  shows  the  use  of  the  land  during  de- 
fendant's possession  has  been  of  value  greater  than  the 
consideration  he  paid  with  interest  and,  therefore,  an 
offer  to  return  the  consideration  was  not  required  to  be 
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alleged  or  made. 

If  there  be  persons  who  ought  to  be  and  are  not  made 
parties  to  the  suit,  that  fact  does  not  appear  on  the  face 
of  the  bill,  and,  therefore,  the  objection  is  not  a  proper 
subject  of  demurrer. 

The  decree  appealed  frpm  will  be  affirmed. 


Clark  et  al.  v.  Johnson,  Guardian. 

Bill  in  Equity  to  foreclose  Mortgage. 

1.  XJBury;  how  pleaded. — When  the  defense  of  usury  Is  Interposed 

by  plea  or  answer,  the  terms  and  nature  of  the  alleged  usuri- 
ous agreement  must  be  stated  with  clearness  and  deflniteness; 
and  the  averments  in  the  answer  to  a  bill  to  foreclose  a 
mortgage  that  "said  note  and  mortgage  Is  usurious  and  void 
for  the  Interest,  and  respondent  here  plead  the  same,"  is 
wholly  Insufficient  to  present  the  issue  of  usury. 

2.  Same;  bona  fide  purchaser. — ^Where  one  claims  under  a  mort- 

gage as  a  bona  fide  purchaser  for  value  and  without  notice, 
and  there  Is  usury  In  the  debt,  the  fact  of  usury  may  be 
shown  without  a  plea  of  usury. 

3.  Same;  effect  of  usury  as  to  bor^a  fide  purchaser. — ^An  agreement 

to  pay  usury  upon  a  debt  secured  by  a  mortgage,  so  Infects 
and  taints  the  transaction  as  to  preclude  the  mortgagee  from 
being  a  bona  fide  purchaser  without  notice. 

Appeal  from  the  Chancery  Court  of  Tallapoosa. 

Heard  before  the  Hon.  R.  B.  Kelly. 

The  bill  in  this  case  was  filed  by  the  appellee,  Mrs. 
D.  Jane  Johnson,  as  guardian  of  her  two  daughters, 
Janie  Burnett  and  Annie  Mathis,  who  were  Janie  and 
Annie  Johnson  before  they  were  married. 

It  was  averred  in  the  bill  that  on  February  11,  1892, 
the  complainant,  as  guardian  of  Janie  and  Annie  John- 
son, loaned  one  C.  C.  Clark  the  sum  of  J432  out  of  the 
funds  belonging  to  her  wards'  estate;  that,  to  secure 
this  loan,  C.  C.  Clark  and  his  wife,  M.  A.  Clark,  exe- 
cuted to  complainant  this  loan,  which  was  evidenced  by 
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a  note;  executed  to  the  complainant  a  mortgage -upon 
certain  specifically  described  lands;  that  this  mortgage 
was  duly  recorded  in  the  office  of  the  judge  of  probate; 
that  at  the  time  of  the  execution  of  said  mortgage  C. 
C.  Clark  was  in  possession  of  the  land  conveyed  therein, 
claiming  to  own  it,  and  there  was  a  deed  on  record  show- 
ing that  it  had  not  been  conveyed  to  any  one  else,  or 
showing  that  any  one  else  had  any  claim  thereto;  that 
at  the  time  of  making  said  loan  and  executing -said  loan 
and  mortgage,  said  C.  C.  Clark  represented  to  the  com- 
plainant that  he  had  a  good  and  perfect  title  to  said 
land,  that  it  was  unincumbered,  and  the  loan  was  made 
and  the  mortgage  accepted  without  any  intimation  that 
there  was  any  claim  or  title  to  said  land  in  any  one 
else  except  said  Clark;  that  since  the  execution  of  said 
mortgage  and  since  the  default  in  payment  of  the  mort- 
gage debt,  the  complainant  had  learned  that  one  Orra 
Clark,  the  mother  of  C.  C.  Clark,  claimed  to  be  the  owner 
of  said  land  or  a  part  thereof.  It  was  then  averred 
in  the  bill  that  the  note  had  never  been  paid.  C.  C. 
Clark  and  his  wife,  M.  A.  Clark,  and  Orra  Clark  were 
made  parties  defendant  to  the  bill;  and  the  prayer  of 
the  bill  was  that  said  mortgage  be  foreclosed. 

The  defendant  filed  a  joint  answer,  in  which  they 
denied  that  the  complainant,  as  guardian  of  Janie  and 
Annie  Johnson,  loaned  to  C.  C.  Clark  the  sum  of  f432. 
In  their  answer  they  denied  that  C.  C.  Clark  was  in 
possession  of  lands  described  in  the  mortgage  at  the 
time  of  its  execution,  and  also  denied  that  he  made 
any  representations  whatever  to  the  complainant  as  to 
his  ownership  of  said  lands.  It  was  then  averred  in 
said  answer  that  at  the  time  of  the  execution  of  said 
note  and  mortgage  the  respondent  Orra  Clark  was  in 
the  open,  notorious  and  exclusive  possession  of  a  por- 
tion of  the  lands  conveyed  in  said  mortgage,  and  had 
been  so  in  possession  of  said  lands,  residing  upon  them 
continuously  for  more  than  thirty  years;  that  said 
Clark  was  never  in  possession  of  said  portion  of  the 
lands  and  was  without  authority  to  mortgage  or  con- 
vey the  lands  described  in  the  mortgage. 

It  was  then  averred  that  C.  C.  Clark  borrowed  from 
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the  complainant  the  sum  of  ^65.56,  and  had  never  bor- 
rowed the  amount  expressed  in  the  note. 

The  tenth  paragraph  of  the  answer  was  as  follows: 
*'10th.  For  further  answer  respondents  ehai'ge  and  aver 
that  said  note  and  mortgage  is  usurious  and  void  for 
the  interest,  and  respondents  here  plead  the  same." 

The  evidence  introduced  by  the  complainant  tend- 
ed t-o  prove  the  facts  averred  in  her  bill.  J.  W.  John- 
son, the  sen  of  the  complainant,  who*  negotiated  the  loan 
t©*  i\  C.  Clark,  testified  that  the  complainant  loaned 
|30O  in  cash  and  let  said  Clark  have  a  mule  valued  at 
flOO,  and  that  interest  on  said  f400  at  8  per  cent  w^as 
included  in  the  note. 

The  evidence  for  the  defendants  tended  to  show  that 
C.  C.  Clark  only  borowed  |i265.50  from  the  comp^lainant; 
that  at  the  time  of  the  execution  of  the  note  and  mort- 
gage neither  Clark  nor  his  wife  read  the  note  or  mort- 
age, but  thought  it  wa»  for  the  amount  which  they 
had  borrowed,  and  did  not  know  that  it  was  for  #432; 
that  the  complainant  charged  12^  per  cent  interest  on 
sadd  loan;  that  at  the  time  of  the  execution  of  said 
mortgage  C.  C.  Clark  had  no  title  to  the  lands  con- 
veyed therein;  that  the  lands  described  in  said  mort- 
gage had  been  owned  and  occupied  by  Alex,  Clark,  the 
father  of  C.  C.  Clark,  and  the  father  of  Orra  Clark ; 
that  in  I)et*ember,  1887,  Alex.  Clark  conveyed  said  lands 
to  (1  (1  Clark,  and  that  subsequently  in  May,  1888,  said 
C.  C.  Clark  and  M.  A.  Clark,  his  wife,  executed  a  deed 
to  Alex.  Clark,  conveying  back  to  him  said  lands ;  that  in 
ifciy,  1889,  AleXv  Clark  died;  that  at  the  time  of  his 
deiith  Orra  Clark  was  living  upon  said  land,  where  she 
had  lived  with  her  husband  for  many  years  and  was  still 
in  possession  of  said  land  at  the  time  of  the  execution 
of  the  mortgage. 

The  defendants  claimed  to  have  made  several  pay- 
ments upon  said  mortgage  debt,  and  introduced  evi- 
dence showing  these  payments,  and  also  introduced  in 
evidence  the  receipts  which  were  given  to  C.  C  Clark 
by  J.  W.  Johnson,  who  was  acting  as  the  agent  of  the 
complainants.  The  other  facts  of  the  case  are  suflS- 
ciently  stated  in  the  opinion. 
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On  the  final  submission  of  the  cause  the  chancellor 
held  that  the  question  of  usury  was  not  raised  by  the 
an«T\'er.  The  chancellor  also  held  that  the  two  items 
of  credit  claimed  by  the  defendant  Clark  to  have  been 
paid  to  J.  W.  Johnson  on  the  mortgage  debt,  to-wit,  |25 
and  123.15,  were  not  paid  upon  the  mortgage  debt,  but 
upon  a  different  debt  due  by  Clark  to  J.  W.  Johnson,  in- 
dividually. 

Under  the  agreement  of  the  parties  a  reference  to  the 
register  wais  done  away  with,  and  the  chancellor  ascer- 
tained the  amount  due  on  the  mortgage  debt  and  de- 
creed that  the  complainant  was  entitled  to  the  relief 
prayed  for  and  ordered  the  lands  to  be  sold  upon  the 
payment  of  the  amount  so  ascertained  by  him.  Prom 
this  decjpee  tlie  I'espondents  appeal,  and  assign  the  rendi- 
tion tliei-eof  as  error. 

Thos.  L.  Bulgek  and  Jas.  W.  Steother^  for  appel- 
lant.— It  is  shown  that  the  mortgage  made  to  the  com- 
plainant was  usurious,  A  person  claiming  under  a  con- 
tract tainted  with  usury  can  not  claim  as  an  innocent 
purchaser. — Smith  v,  Lehman^  85  Ala.  394;  Meyer  Bros. 
V.  Cook,  26  76.  417;  Wailes  i\  Couch,  75  Ala.  134; 
McCall  t\  Rogers,  77  Ala.  349.  And  to  make  this  de- 
fense ayailable  a  special  plea  of  usury  is  not  necessary. 
Waiirs  v.  Couch,  75  Ala.  134. 

W.  M.  Lackey^  contra. 

McCLELLAN,  C.  J. — We  concur  with  the  chancellor 
that  the  averment  in  the  answer,  "that  said  note  and 
mortgage  is  usurious  and  void  for  the  interest,  and 
respondents  here  plead  the  same,"  is  wholly  insufficient 
to  present  the  issue  of  usury  vel  no7i  to  the  end  of  de 
feating  recovery  of  all  interest. — Munter  v,  Linn,  61  Ala. 
492;  Security  Loan  Asso.  v.  Lake,  69  Ala.  456;  Woodall 
V.  Kelly  d  Co.,  85  Ala.  368;  Moses  Bros,  et  al.  v.  Home 
Buildinff  d  Loan  Asso.,  100  Ala,  465. 

But  where  one  party  alleges  and  relies  upon  the  status 
of  a  bona  fide  purchaser  for  value  and  without  notice 
under  a  mortgage  securing  a  debt  and  there  is  usury 
in  the  debt,  the  facta  may  be  sho^Ti  against  such  status 
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without  a  plea  of  usury. — IVailes  &  Co.  v.  Couch,  75  Ala. 
134.  In  this  case  it  is  clearly  shown  that  the  debt  se- 
cured by  the  mortgage  sought  to  be  foreclosed  was 
tainted  with  usury ;  and  it  folloAvs  that  the  complainant 
cannot  claim  as  against  the  title  of  the  heirs  of  Alex 
Clark,  deceased,  that  she  was  a  bona  fide  purchaser  for 
value  without  notice. — Southern  Home  Building  &  Loan 
A 880.  V,  Riddle,  129  Ala,  562,  and  cases  there  cited. 

The  chancellor  states  in  his  opinion  that  there  was  no 
evidence  that  the  deed  from  C.  C.  Clark  and  wife  to  Alex 
Clark  was  delivered.  This  is  an  inadvertence.  Both  C.  C 
Clark  and  Mrs.  Orra  Clark  depose  that  this  deed  was 
delivered  to  the  grantee  at  the  time  of  its  date,  and  there 
is  no  evidence  to  the  contrary.  The  title  to  the  land  cov- 
ered by  this  deed  is  either  in  Mrs.  Orra  Clark  and 
any  minor  children  of  herself  and  Alex  Clark  there 
may  have  been  at  the  time  of  the  latter's  death,  under 
the  homestead  statute — in  which  case  no  interest  in  it 
passed  under  complainant's  mortgage — or  it  was  in  the 
heirs  of  Alex  Clark,  one  of  whom  was  C.  C.  Clark,  and 
only  his  individual  interest  passed  by  the  mortgage  to 
complainant. 

There  is  also  error  in  the  decree  appealed  from,  grow- 
ing out  of  the  disallowance  of  the  items  of  twenty-five 
($25)  dollars  and  tAventy-three  and  15-100  (|23.15)  dol- 
lai*s,  shown  by  receipts  ^*E"  and  "F"  attached 'to  the 
deposition  of  C.  C.  Clark,  as  credits  on  the  mortgage 
debt.  The  evidence  reasonably  satisfies  us  that  these 
payments  were  made  by  Clai*k  and  received  by  complain- 
ant's agent  on  the  mortgage  debt. 

We  do  not  consider  the  question  whether  this  bill  was 
well  exhibited  and  prosecuted  by  Mrs.  D.  Jane  Johnson 
as  the  guardian  of  her  daughters.  The  point  was  not 
raised  or  suggested  in  any  way  in  the  chancery  court, 
but,  to  the  contrary,  the  respondents  treated  the  bill 
throughout  the  proceedings  in  that  court  as  being  prop- 
erly filed  by  her  as  such  guardian,  and  they  will  not 
be  allowed  to  make  the  objection  to  her  competency  for 
the  first  time  in  this  court,  no  substantial  rights  of 
either  side  being  dependent  upon  it. 

The  decree  will  be  reversed,  and  the  cause  will  be  re- 
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manded  to  the  chancery  court  for  further  proceedings  in 
acordance  with  this  opinion. 
Reversed  and  remanded. 


Acree  et  ah  v.  Dabney. 

Statutory  Action  of  Ejectment. 

1.  Estates;  when  vested  remainder  created  hy  uHll. — ^Where  a  tes- 

tator under  his  will  devises  land  to  his  wife  for  life,  which 
is  "after  her  death  to  be  equally  divided  between  my  [his] 
children  which  may  then  be  survivlngT'  the  wife  takes  a  life 
estate  in  the  land  and  each  of  the  children  of  the  testator 
takes  a  vested  remainder  subject  to  be  divested  only  by  the 
survivorship  of  one  or  more  of  such  children  after  the  fall- 
ing in  of  the  life  estate. 

2.  Same;  same;  when  purchaser  from  remaAnderman  acquires  title; 

ejectment. — ^Where  a  testator  devises  his  land  to  his  wife  for 
life  which  is,  "after  her  death  to  be  equally  divided  oetwe^n 
my  [his]  children  which  may  then  be  surviving/'  and  the  life 
tenant  and  each  of  the  children  of  the  testator  executes  a 
warranty  deed  to  such  land,  the  grantee  in  such  deed  acquires 
a  fee  simple  title  to  said  land;  and  the  death  of  each  of  the 
children  of  the  testator  before  the  death  of  the  life  tenant 
does  not  give  the  heirs  of  the  remaindermen  the  right  to 
maintain  an  action  of  ejectment  against  the  grantee  In  said 
deed. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  A.  D.  Sayre. 

This  was  a  statutory  action  of  ejectment  brought  by 
the  appellants  as  children  of  James  and  Samuel  Oliver, 
against  the  defendant,  Jesse  Dabney,  to  recover  certain 
lands  specifically  described  in  the  complaint  The  cause 
was  tried  by  the  court  without  the  intervention  of  a 
jury  upon  an  agreed  statement  of  facts,  and  the  claim 
of  the  plaintiff  and  the  defendant,  respectively,  are 
shown  in  the  opinion.  Upon  such  facts  the  court  ren- 
dered judgment  in  favor  of  the  defendant,  to  the  rendi- 
tion of  which  judgment  the  plaintiff  duly  excepted.  The 
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plaintiff  appeals,  and  assigns  as  error  the  rendition 
of  judgment  for  the  defendant. 

P.  C.  Massie^  Jennings  J.  Pierce  and  R.  T.  Goodwin, 
for  appellant. — The  interest  acquired  by  the  children  of 
Oliver  under  which  will  was  divested  by  their  death 
before  the  falling  in  of  the  precedent  estate.  Therefore, 
the  deed  of  Oliver's  children  conveyed  nothing,  nor  does 
it  estop  the  heirs  of  Oliver,  the  plaintiffs  in  the  pres- 
ent suit,  from  maintaining  this  action. — Smatv  v.  Young, 
109  Ala.  528;  Upington  v,  Carrigan,  37  L.  R.  A.  795; 
Moore  v.  Little,  41  N.  Y.  66. 

Joseph  Calloway  and  Hill  &  Hill^  contra. 

TYSON,  J. — This  is  an  action  of  ejectment  brought  by 
the  children  of  James  and  Samuel  Oliver  to  recover  the 
tract  of  land  described  in  the  complaint.  The  father 
of  James  and  Samuel,  being  the  owner  of  this  land, 
made  a  will  in  which  he  devised  it  to  his  wife  for  life 
and  '^after  her  death  to  be  equally  divided  between  my 
[his]  children  which  may  then  be  surviving."  The  tes- 
tator left  surviving  him,  in  addition  to  James  and  Sam- 
uel, another  son,  John,  and  his  wife,  the  life  tenant, 
Susan.  Each  of  the  sons  and  the  life  tenant  executed 
warranty  deeds  of  bargain  and  sale  to  the  land  to  one 
Dillard,  who  went  into  possession  and  afterwards  sold 
it  to  the  defendant.  After  the  execution  of  these  deeds, 
the  sons  died,  leaving  surviving  them  the  life  tenant, 
who  also  died  a  short  time  before  the  institution  of  this 
suit. 

Before  entering  upon  a  discussion  of  the  nature  or 
character  of  the  remainder  to  the  children,  it  may  be 
well  to  dispel  any  doubt  that  may  exist  as  to  the  inten- 
tion of  the  testator  to  expressly  devise  to  his  three  sons 
eo  nomine  the  fee  in  the  land  sued  for.  To  do  this,  it 
is  only  necessary  to  call  attention  to  the  second  item 
of  the  will,  which  reads  as  follows :  "The  other  three- 
fourths  of  my  negroes,  I  do  hereby  devise  and  bequeath 
unto  my  three  children  to- wit :  Samuel  C  Oliver,  James 
McCarter  Oliver  and  Knox  Ponder  [John  R]   Oliver, 
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to  be  e(iually  divided  between  them,  share  and  share 
alike  to  them  and  their  heirs  forever,  together  rvith  the 
foregoing  bequest  to  their  mother  after  her  death,'' 

Under  the  principles  declared  in  Thoriugton  v.  Hall 
(111  Ala.  323),  Sinatr  t\  Young  (109  Ala.  528)  and 
Kumpe  r,  Voons  (63  Ala.  448),  the  wife  took  a  life  es- 
tate in  the  land  and  each  of  the  children  of  the  testa- 
tor, the  three  sons,  took  a  vested  remainder  subject  to 
be  divested.  In  the  cases  of  Thorington  v.  Hall  and 
Smair  r.  Young,  there  was  a  divestiture  of  the  share  or 
shares  of  those  remaindermen  w  ho  died  before  the  life 
tenant  since  there  was  a  surviving  remainderman  or 
men  to  take.  In  the  case  in  hand,  there  is  no  surviving 
child  or  remainderman  to  take  upon  the  termination  of 
the  life  estate  since  all  of  them  died  before  the  life  ten- 
ant. The  event  or  contingency  upon  w^hich  the  estate 
already  vested,  was  to  be  divested,  did  not  happen. 
Where  this  is  the  case,  the  rule  is,  that  "an  estate  once 
vested  will  not  be  divested,  unless  all  the  events  which 
are  to  precede  the  vesting  of  a  substituted  devise  hap- 
pen." Applying  this  rule  of  construction,  ^^in  Harrison 
V.  Formany  whei'e  a  fund  was  be<]ueatJied  to  A.  for  life, 
and  after  her  decease  to  P.  and  S.  in  equal  moities; 
and  in  case  of  the  death  of  either  of  them  in  the  life- 
time of  A.,  then  the  whole  to  the  survivor  living  at 
her  deeease.  Both  died  in  her  lifetime;  and  Sir  R.  P. 
Arden,  M.  K.,  held  that  the  original  gift  was  not  de- 
feated. So,  in  Hturgess  r.  Pearson,  it  was  held,  that 
a  gift  to  a  i>erson  for  life,  and  after  his  death  to  his 
three  children,  or  sueh  of  them  as  should  he  living  at 
the  time  of  his  de<ithj,  conferred  a  vested  interest  on  the 
children,  subject  to  be  divested  only  in  favor  of  those 
who  should  be  living  at  the  prescribed  period ;  so  that 
if  all  the  children  died  in  the  lifetime  of  the  tenant  for 
life,  the  shares  of  the  whole  devolved  to  their  respec- 
tive representatives.  »  ♦  *  go  in  Belk  v.  Slaek, 
where  a  testator  gave  the  residue  of  his  real  and  per 
sonal  e«itate  to  trustees,  upon  trust  for  A.  for  life,  and 
after  the  decease  of  A.  and  B.  he  gave  the  same  to  C. 
and  D.  to  be  equally  divided  between  them,  share  and 
share  alike,  or  to  the  survivor  or  survivors  of  them. 
C.  and  D.  both  died  in  the  lifetime  of  A.  and  B. ;  and  it 
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was  held  that  their  respective  representatives  were  en- 
titled to  the  sevei'al  moities  of  the  residue." — 1  Jarman 
on  Wills,  *pp.  785,  786,  top  pp.  799,  800.  See  report  of 
these  cases  in  5  Ves.  207 ;  4  Mad.  441,  1  Keene,  238, 

In  Page  v.  May  (24  Beavan's  Rep.  323),  the  testator 
betiueathed  his  reversionary  interest  in  the  1000£  eon- 
sols  to  his  mother  for  her  life  and  at  her  decease  he 
gave  and  bequeathed  them  to  his  servant,  Sarah  Triggs, 
for  life,  "and  after  her  decease  he  gave  the  said  1000£  to 
John,  Edward  and  Samuel  Page  to  be  equally  dirnded 
share  and  share  alike  or  in  case  of  the  demise  of  each 
or  either  of  them,  to  be  divided  between  the  survivors  or 
survivor,  or  their  representatives.''  The  three  l^atees, 
John,  Edward  and  Samuel,  died  in  the  lifetime  of  Sarah 
who  survived  the  first  life  tenant,  the  mother.  The 
court  said :  "The  three  legatees  having  died  in  the  life 
of  the  tenant  for  life,  the  question  is,  whether  this 
legacy  took  effect  or  went  over.  I  am  of  opinion  that 
it  falls  within  the  case  of  Harrison  v.  Forman  [supra] ^ 
and  that  class  of  cases.  It  is,  in  effect,  an  alternative 
bequest  to  them,  and  if  one  or  two  of  them  happened 
to  die,  and  two  or  one  of  them  survived  the  tenant  for 
life,  then  the  whole  would  go  to  the  survivors  or  sur- 
vivor, as  the  case  might  be.  But  the  first  bequest  to  the 
three  was  a  vested  gift,  liable  to  be  divested  on  the 
happening  of  a  particular  event,  which  did  not  occur, 
namely,  of  there  being  survivors  or  a  survivor  at  the 
death  of  the  tenant  for  life." 

In  Little  John  v.  Household  (21  Beav.  29),  the  testa- 
tor by  his  will  devised  a  house  to  his  three  daughters, 
Catherine,  Ann  and  Elizabeth,  for  life,  and  after  their 
decease  to  his  three  grandchildren,  Catherine,  Chris- 
tiana and  William,  their  heirs  and  assigns,  share  and 
share  alike;  and  he  authorized  his  trustee  to  convey 
the  house  to  his  said  grandchildren,  their  heirs  and  as- 
signs, in  such  shares  as  aforesaid.  And  in  the  event 
of  the  death  of  either  of  his  said  grandchildren  in  the 
lifetime  of  his  said  daughters,  then  the  testator  de- 
sired that  the  share  of  them  so  dying  should  be  trans- 
ferred  to  the  survivors,  and  if  only  one  should  be  living, 
then  to  him  or  her  so  surviving.  The  court  said :  "I  think 

Vol.  tsa. 


Digitized  by 


Google 


l5^W-3  OF  ALABAMA.  441 

[Acree  et  ah  v.  Dabney.] 

there  is  not  much  difficulty  on  the  face  of  the  will.    There 
is  a  plain  gift  for  life  in  the  first  instance  to  the  tes- 
tator's daughters,  and  there  is  a  clear  vested  remainder 
to  the  three  grandchildren  as  tenants  in  common  in  fee, 
which  cannot  be  taken  away  or  divested  except  by  ex- 
press words.    The  words  are  [His  Honor  read  the  divest- 
ing clause.]     Those  being  the  words,  the  question  is, 
in  the  first  place,  when  is  the  transfer  of  the  estate  to 
take  place?    It  can  only  take  place  after  the  death  of 
the  surviving  tenant  for  life,  that  is,  after  the  death  of 
the  surviving  daughter  of  the  testator.    The  same  period 
must  be  the  time  for  divesting  the  estate,  in  case  it 
was  divested.    ^Surviving,'  therefore,  at  the  end  of  the 
clause,  means  surviving  the  last  tenant  for  life.     The 
case  of  Cripps  v,  Wolcott^  therefore,  cleatrly  applies  to 
this  case,  and  this  is  made  clear  by  the  word  'trans- 
ferred,' because  there  could  be  no  transfer  till  after  the 
death  of  the  last  tenant  for  life;  and  Sturgias  v.  Pear- 
son [supra]  also  applies,  for  in  that  case  the  gift  was  a 
vested  interest  subject  to  be  divested  in  favour  of  sur- 
vivors, but  none   survived,   and,   therefore,   there  was 
no  divesting."    See  also  29  Am.  &  Eng.  Ency.  Law  (1st 
ed),  467  and  note  2. 

This  rule  of  construction  has  been  fully  recognized 
and  enforced  by  this  court  in  Sherrod  v,  Sherrod^  38 
Ala,  537,  Drew  v.  Drew,  66  Ala.  455,  and  Grimhall  v. 
Patton,  70  Ala.  626.*  The  plaintiffs'  father  having  a 
vested  estate,  which  was  never  divested  by  the  hap- 
pening of  the  contingency  of  survivorship  of  one  or 
more  of  them  of  the  life  tenant,  their  deeds  operated 
to  pass  the  fee  to  the  defendant's  grantor  and,  there- 
foi*e,.to  preclude  their  recovery. 
Affirmed. 
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Andrews  v.  Meadow. 

Actum  upon  a  Banl'  Check, 

1.  Bill  of  exceptions:  record  must  show  that  same  was  signed  in 

term  time  or  within  the  time  fixed  by  court  or  by  agreement 
of  parties. — Before  a  bill  of  exceptions  can  be  considered  a 
part  of  the  transcript  in  a  case  on  appeal,  the  record  must  af- 
firmatively show  that  said  bill  of  exceptions  was  signed  in 
term  tim«  or  in  the  time  fixed  by  the  court  in  term  time,  or 
by  agreement  of  counsel  as  required  by  statute  (Code,  §<S  616, 
610;  and.  the  mere  recital  in  the  bill  of  exceptions  that  it 
was  signed  "within  the  time  allowed  by  the  orders  of  this 
court,"  is  not  sufficient. 

2.  Endorsement:  right  of  accommodation    endorser     to     maintain 

aciion  against  maker. — Where  an  endorsement  is  made  upon 
a  negotiable  instrument  for  the  accommodation  of  the  payee, 
such  endorser,  if  compelled  to  pay,  can  maintain  an  action 
against  the  maker  in  the  same  way  as  if  the  instrument  had 
been  regularly  endorsed  by  him,  and  he  will  accordingly  be 
protected  against  defenses  of  which  he  was  ignorant  at  the 
time  of  making  the  endorsement. 

3.  Bank  check  included  in  bill  of  ex(Xiange. — Bank  checks  are  in- 

cluded in  the  words  *'bills"  and  "bills  of  exchange/'  as  used 
in  the  statutes  of  this  State  relsOing;  to  commercial  paper. 

AiTKAL  from  tlio  rirouit  Court  of  Bibb. 

TruHl  before  the  Hon.  John  Moork. 

This  was  an  action  brou«»lit  by  the  appellant,  F.  H. 
Andrews,  against  the  appellee,  A.  E.  Meadow,  and  count- 
ed upon  a  bank  check  drawn  by  the  defendant  on  the 
Blocton  Savin<]cs  Bank  in  favor  of  J.  H.  Schuyler  & 
Sons,  by  whom,  as  alleged  in  the  complaint,  the  said 
check  was  endorsed  to  the  plaintiff.  It  was  also  alleged 
in  the  complaint  that  the  check  not  being  paid  was  duly 
protestcHl,  due  notice  of  which  was  given  to  the  de- 
fendant. 

.  The  defendant  filed  several  pleas  in  which  he  set  up 
a  failure  of  consideration  and  averred  in  each  of  said 
pleas  that  said  check  was  given  for  the  purchase  price 
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of  a  dog  sold  to  him  by  Schuyler  &  Sons,  and  that  said 
Schuyler  &  Sons  represented  that  the  dog  was  sound, 
well  trained  and  a  good  bird  dog,  upon  which  repres- 
sentation  the  purchase  was  made;  but  that  as  a  mat- 
ter of  fact  the  dog  was  not  well  trained,  was  not  sound, 
and  was  not  a  good  bird  dog.  To  these  several  pleas 
the  plaintiff  separately  demurred  upon  the  following 
grounds :  1.  Said  pleas  do  not  aver  that  plaintiff  had 
any  knowledge  or  notice  of  the  transaction  between  the 
defendant  and  the  payee  of  the  check.  2.  Because  said 
pleas  do  not  aver  that  the  plaintiff  was  a  party  to  the 
transaction  mentioned  in  each  of  said  peas.  3.  Be- 
cause said  pleas  fail  to  aver  that  the  plaintiff  knew 
anything  about  tiie  representations  made  by  the  payee 
of  said  check  to  the  defendant.  4.  Said  pleas  seek  to 
vary  the  contract  of  defendant  entered  into  by  him  by 
his  endorsements  of  the  draft  sued.  These  demurrers 
were  overruled,  to  which  ruling  the  plaintiff  separately 
excepted.  Thereupon  the  plaintiff  filed  two  replica- 
tions to  the  several  pleas,  in  each  of  which  it  was  averred 
that  J.  C  Schuyler  &  Sons  requested  the  plaintiff  to 
endorse  the  check  drawn  by  the  defendant  on  the  Bloc- 
ton  Savings  Bank,  which  is  the  subject  of  this  suit.  The 
plaintiff  endorsed  said  check  to  enable  Schuyler  &  Sons 
to  obtain  money  thereon ;  that  thereupon  the  check  was 
cashed  by  the  Loan  &  Savings  Bank  of  Charlotte,  N. 
C,  and  the  money  paid  to  said  Schuyler  &  Sons;  that  the 
Loan  &  Savings  Bank  sent  said  check  to  the  Blocton 
Savings  Company  and  payment  wa«  there  refused  and 
said  check  was  protested  for  non-payment  and  returned 
to  the  Ix)an  &  Savings  Bank,  and  the  Loan  &  Savings 
Bank  required  the  plaintiff  as  endorser  to  pay  to  it  the 
amount  of  said  check  and  the  protest  fee. 

It  was  then  further  averred  in  each  of  said  pleas  that 
at  the  time  the  plaintiff  endorsed  said  check  and  became 
bound  for  the  payment  of  the  same,  he  knew  nothing 
of  the  trade  between  the  defendant  and  Schuyler  &  Sons ; 
that  he  knew  nothing  of  the  representations  made  to 
the  defendant,  and  that  he  knew  of  no  defense  whatever 
to  said  check.  The  defendant  demurred  to  these  repli- 
cations upon  the  following  grounds:  "1st.  Because 
said  replications  show  that  the  matters  alleged  therein 
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are  no  answer  to  the  pleas  filed  in  this  cause  by  de- 
fendant. 2d.  Because  the  matters  set  forth  in  said 
replications  show  that  the  plaintiflf  in  this  cause  was 
not  a  bona  fide  purchaser  of  said  check  for  value  with- 
out notice  upon  maturity.  3d.  Because  said  replications 
fail  to  show  that  the  plaintiflf  in  said  cause  w^as  a 
bona  fide  purchaser  of  said  check  sued  upon  for  valua- 
ble consideration  and  without  notice.  4th.  Because 
said  replication  fails  to  show^  or  allege  that  said  check 
sued  upon  was  purchased  by  the  plaintiflf  in  due  course 
of  trade  for  a  valuable  consideration  and  without  no- 
tice and  before  maturity."  This  demurrer  was  sus- 
tained, and  to  this  ruling  the  plaintiflf  duly  excepted. 

Upon  issue  joined  upon  the  pleas,  there  were  verdict 
and  judgment  for  the  defendant.  Under  the  opinion  on 
the  present  appeal  it  is  unnecessary  to  set  out  in  de- 
tail the  facts  of  the  case  and  the  rulings  upon  the  evi- 
dence as  shown  in  the  bill  of  exceptions. 

The  trial  was  had  on  July  16,  1900,  and  the  bill  of 
exceptions  as  contained  in  the  record  purports  to  have 
been  signed  on  January  2,  1901,  and  to  have  been  filed 
January  8,  1901.  Just  preceding  the  signature  of  the 
judge  to  the  bill  of  exceptions  there  is  contained  in  the 
recital  that  it  was  signed  ^Vithin  the  time  allowed  by 
the  orders  of  this  court." 

After  judgment  was  rendered,  there  was  a  motion 
for  a  new  trial,  and  on  July  21,  1900,  the  motion  was 
continued  to  the  fall  term  of  the  court,  and  on  Novem- 
ber 3,  1900,  the  court  refused  to  grant  said  motion  for 
a  new  trial.  The  only  entry  in  the  record  relating  to 
the  time  of  the  filing  of  the  bill  of  exceptions  was  the 
order  of  the  court  made  on  January  2,  1901,  which  or- 
der was  in  words  and  figures  as  follows :  "On  the  ap- 
plication of  the  plaintiflf,  the  time  heretofore  given  him 
within  which  to  file  a  bill  of  exceptions  is  hereby  ex- 
tended twenty  days." 

Ellison  &  Thompson  for  appellant,  cited  First  Nat, 
Bank  v.  Nelson^  105  Ala.  180;  Morris  v.  Eufaula  Nat. 
Bank,  122  Ala.  580;  Sheahan  v,  Davis,  28  L.  R.  A  477; 
2  Randolph  on  Com.  Paper,  §  692 ;  Barker  i\  Parker^  10 
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Gray  339;  Ala.  Nat.  Bank  v.  Rivers,  116  Ala.  1,  12,  13; 
Milton  V.  DeYampert^  3  Ala,  652. 

HoGUE^  La  VENDEE  &  PuLLEE^  cofitra,  cited  Uhambers 
V.  Falkner,  65  Ala.  448;  Glasscock  v.  Smithy  25  Ala.  474; 
Ross  V.  Drinkard,  34  Ala.  434.    ' 

SHAKPE,  J. — We  preface  with  the  statement  that 
the  sufficiency  of  the  pleading  will  be  passed  on  only  so 
far  as  the  same  is  questioned  by  specific  objections  and 
that  the  assignment  of  error  based  on  exceptions  can- 
not be  considered  for  the  reason  that  the  bill  of  excep- 
tions does  not  purport  to  have  been  signed  as  required 
by  section  616  of  the  Code,  within  the  term  at  which  they 
were  taken,  or  thereafter  by  any  order  or  agreement  ex- 
tending time  for  signing.  If  the  pleas  set  up  defenses 
good  to  defeat  the  plaintiflf  in  case  he  knew  of  or  was  a 
party  to  the  transaction  in  which  the  instrument  in  suit 
originated,  they  were  sufficient  to  devolve  on  the  plain- 
tiflf the  necessity  of  replying  his  ignorance  of  those  de- 
fenses at  the  time  he  became  an  indorser.  That  the 
pleas  did  not  affirm  plaintiflf  had  notice  of  or  partici- 
pated in  the  original  transaction  was  not  ground  for 
demurrer. 

The  demurrers  to  the  replications  should  have  been 
overruled.  In  respect  of  rights  as  well  as  liabilities,  an 
accommodation  indorser  of  negotiable  paper  is  in  a  sit- 
uation analogous  to  that  occupied  by  those  who  indorse 
in  the  regular  course  of  its  transfer  from  one  holder  to 
another.  If  compelled  to  pay  it  in  whole  or  in  part 
he  may  maintain  an  action  against  the  maker  for  the 
amount  paid — Perry  v.  Tuscaloosa,  etc.,  Co.,  85  Ala.  158. 
This  is  so  whether  the  indorsement  be  for  the  accommo- 
dation of  the  payee  or  maker.  It  is  true  one  may  not 
make  another  his  debtor  without  the  other's  consent 
and,  therefore,  a  recovery  against  the  maker  cannot  be 
founded  on  an  indorsement  made  officiously  or  at  re- 
quest of  a  stranger  to  the  instrument.  A  decision  to 
that  eflfect  was  rendered  in  Willis  v.  Hohson,  37  Maine, 
403.  But  in  view  of  usages  recognized  and  sanctioned  by 
commercial  law,  indorsements  made  for  the  payee's  ac- 
commodation are  held  to  have  been  impliedly  invited 


Digitized  by 


Google 


446  SUPKEME  COURT  lNov.  Term, 

[Andrews  v.  Meadew.] 

by  the  mttker,  ami  one  who  for  snch  purpose  and  in  good 
faith  indorses  negotiable  paper  which  the  payee  also 
indoi'ses,  may  if  compelled  to  pay,  maintain  an  action 
against  the  maker  upon  the  same  rrghts  he  could  have 
asserted  had  the  instrument  been  indorsed  to  him  reg- 
ularly, and  will  accordingly  be  protected  as  against  de- 
fenses of  which  he  was  ignorant  when  indorsing.  The 
theory  upon  which  a  suit  proceeds  is  stated  in  Breclcen- 
ridge  v.  Lexris,  reported  in  84  Maine,  349,  and  in  30  Am. 
St.  Rep.  353.  The  plaintiflF  in  that  suit  indorsed  the 
defendant's  promissory  note  for  the  accommodation  of 
the  payee  who  then  negotiated  the  same,  and  when  it  fell 
due  the  plaintiff  paid  it,  and  afterwards  sued  to  re- 
cover from  the  defendant  the  amount  of  the  note.  It 
was  denied  that  plaintiff  was  a  hima  fide  holder  of  the 
note  so  as  to  shut  out  equitable  defenses.  Tlie  court  held 
that  position  untenable,  saying :  "When  the  plaintiff  in- 
dorsed the  note  for  the  accommodation  of  the  payee,  he 
became  liable  thereon,  subject  to  mercantile  usage,  and 
held  the  same  relation  to  the  makei*  as  if  he  had  dis- 
counted the  note  himself,  instead  of  indorsing  it.  The 
payee  received  the  money  on  the  note  from  the  holder, 
to  whom  the  plaintiff  became  contingently  liable  for 
its  payment;  and  when  the  plaintiff  became  absolutely 
liable  to  pay  the  note,  and  did  pay  it,  the  promise  of 
the  maker,  negotiable  in  form,  transferred  by  the  payee's 
indorsement,  ran  to  him;  and  it  could  make  no  differ- 
ence to  the  maker  by  what  means  or  for  what  consid- 
eration the  plaintiff  gained  title  to  the  note.  He  then 
held  it  with  the  same  rights  in  regard  to  it  a«  if  he 
had  given  the  payee  the  money  on  the  note,  instead  of  an 
accmnmodation  indorsement  that  afterwards  comj>elled 
the  payment  of  money,  or  an  equivalent  agreed  to  be- 
tween him  and  the  holder,  to  whom  it  had  been  nego- 
tiat>ed."  A  similar  decision  upon  like  principles  was 
made  mSheahan  r,  Davis^  reported  in  27  Oregon,  278, 
in  28  L.  R.  A.  and  in  50  Am.  St.  Rep.  722.  In  Lauhach 
V,  Pursell,  35  N.  J.  Law  Rep.  434  and  in  Bccktrith  v. 
Wchher,  78  Mich.  390,  the  same  principles  ruled.  We 
regard  these  decisions  as  sound  and  as  authority  appli- 
cable to  the  present  case,  for  within  the  metming  of  our 
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statnteti^  sp€K-ifying  what  iDstrnments  are  governed  by 
commercial  law  a  bank  check  is  in  effect  a  bill  of  ex- 
change.— First  Nat  Bank  v.  Nelson,  105  Ala.  180;  Mor- 
m  r.  Enfanla  Nat  Bank,  122  Ala.  580. 
Reversed  and  remanded. 


Xashville,   Chattanoogra   &  St.   Lonis 
Railway  v.  Bates. 

Aciioti    hi/    Passenger    against    Common    (-arrier    for 
Ejection  from  Train. 

1.  Pleading  and  practice;  when  ruHng  upon  demurrer  uHthout  in- 
jury.— ^Where  a  special  plea  seta  up  no  matter  in  defense  which 
is  not  available  under  the  plea  of  the  general  issue,  and 
amounts  to  nothing  more  than  a  denial  of  the  plaintiff's  cause 
of  action,  if  error  occurs  in  sustaining  a  demurrer  to  such 
plea,  it  is  error  without  injury. 

1  Same;  insufflcient  pleas. — In  an  action  by  a  passenger  against  a- 
railroad  company  to  recover  damages  for  the  alleged  wrong- 
ftil  ejection  of  plaintifT  from  the  defendant's  train,  several 
pleas  seeking  to  set  up  a  defense  to  the  action,  which  do  not 
deny  the  allegatione  of  the  complaint  and  are  not  good  as 
pleas  in  confessioa,  and  avoidance,  are  insufficient  and  subject 
to  demurrer. 

3.  Bill  of  exceptions;  tpill  not  be  considered  when  not  signed  by 
judge. — ^A  bill  of  exceptions  which  was  never  signed  by  the 
presiding  judge,  and  is  not  established  as  provided  by  statute, 
will  not  be  considered  in  the  review  of  the  case  by  the  Supreme 
Court,  although  there  was  an  agreement  of  counsel  that  the 
same  should  be  considered  and  treated  as  a  bill  of  exceptions 
in  said  cause;  such  agreement  being  entered  into  by  reason 
of  the  Judge  who  presided  in  said  cause  having  died  before 
the  bill  of  exceptions  was  prepared. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  was  an  action  brought  by  the  appellee  against 
the  appellants.  The  complaint  contained  three  counts. 
The  first  count  of  the  complaint  was  as  follows :    "The 
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plaintiff  claims  of  the  said  defendants,  one  thousand 
dollars,  damages,  because  the  said  defendant  was  on 
and  prior  to  April  16th,  1898,  engaged  in  the  business 
of  a  common  carrier  and  a  carrier  of  passengers,  be- 
tween Elero,  Tennessee,  and  Huntsville,  Alabama,  and 
as  such  was  running  trains  propelled  by  steam  to  and 
from  Elero,  Tennessee,  to  Huntsville,  Alabama,  upon 
its  railroad  known  as  the  Nashville,  Chattanooga  &  St. 
Louis  Railroad,  a  part  of  which  runs  through  Madison 
county,  Alabama,  and  on  and  prior  to  said  16th  day  of 
April,  1898,  the  said  defendant  had  been  and  was  ac- 
customed to  run  from  said  Elero,  Tennessee,  to  Hunts- 
ville, Alabama,  a  certain  train  composed  in  part  of  cars 
for  carrying  freight  and  in  part  of  cars  for  carrying 
people,  or  passenger  coaches,  it  had  been  and  was  ac- 
customed to  carry  passengers  for  hire  between  said 
points,  and  which  said  train  reached  New  Market,  a 
station  between  said  points  in  Madison  county,  Ala- 
bama, on  said  day  at  about  9  o'clock  a.  m.^  and  on  said 
day  plaintiff  purchased  from  the  ticket  agent  of  defend- 
ant, one  Lansden,  a  ticket  from  said  station  at  New 
Market  to  Huntsville,  Alabama,  for  which  he  paid 
flfty-five  cents,  the  amount  demanded  therefor  by  said 
agent,  and  bought  said  ticket  for  the  purpose  of  becom- 
ing a  passenger  and  going  on  said  train  from  New  Mar- 
ket to  Huntsville,  Alabama,  and  said  ticket  was  so  sold 
to  plaintifif  by  said  agent,  who  assured  him  that  he 
( plain tilT)  could  become  a  passenger  and  make  said 
trip  on  said  train,  and  plaintiff  waited  at  said  station 
from  about  a  quarter  to  nine  o'clock,  when  he  purchas- 
ed said  ticket,  about  9  o'clock  a.  m.^  when  said  train 
arrived  at  said  station  of  New  Market,  and  was  assured 
by  said  agent,  in  the  mean  time  that  he  could  make  such 
trip  on  said  train,  and  at  9  o'clock  said  train  arrived, 
and  plaintiff  having  said  ticket  got  upon  and  into  one 
of  the  passenger  coaches  thereof,  which  was  open  and 
in  order  and  proper  condition  for  the  reception  of  pas- 
sengers, and  before  said  train  left  New  Market,  the 
conductor,  one  Tobe  Smith,  although  plaintiff  had 
showed  him  his  ticket  which  was.  in  all  respects  legal 
and  entitled  him  to  passage  and  made  him  aware  of  tiie 
assurances  given  him  (plaintiff)  by  the  ticket  agent 
Vol.  183. 


Digitized  by 


Google 


1901]  OF  ALABAMA.  449 

[Nashville,  Chattanooga  &  St.  Louis  Railway  y.  Bates.] 

that  he  could  ride  on  said  train,  unlawfully,  wrong- 
fullj,  wantonly  and  without  regard  to  the  rights  of 
plaintiff,  refused  to  allow  him  to  ride  on  said  train, 
and  reiiuired  him  to  leave  said  train  and  told  him  if  he 
did  not  do  so  he  would  put  plaintiff  off  by  force,  and 
plaintiff  was  against  his  will  forced  to  leave  said  train 
and  Avas  laughed  at  by  the  conductor  and  bral^eman 
and  the  agent,  and  thereby  treated  with  indignity,  and 
was  greatly  inconvenienced  as  he  was  unable  to  reach 
Huntsville  in  time  to  take  the  west-bound  train  for 
Memphis,  where  he  had  an  important  business  engage- 
ment, which  he  was  thereby  prevented  from  filling,  and 
lost  the  entire  day  in  waiting  for  said  train,  and  was 
forced  to  buy  another  ticket,  the  time  wathin  which  the 
first  one  was  good  having  expired  before  a  train  arrived 
at  New  Market  on  which  he  was  permitted  to  travel,  to 
plaintiff's  damage  one  thousand  dollars,  hence  this 
suit." 

The  defendant  demurred. to  the  complaint,  and  to  each 
count  thei'eof,  upon  the  following  grounds:  1.  That 
there  is  not  shown  in  the  complaint  a  cause  of  action 
against  the  defendant,  in  that  said  complaint  fails  to 
aver  that  the  ticket  which  was  purchased  by  the  plain- 
tiff entitled  him  to  ride  on  the  train  which  he  attempted 
to  board.  2.  Said  counts  of  the  complaint  fail  to  aver 
that  the  train  upon  which  the  plaintiff  endeavored  to 
ride  was  for  the  purpose  of  carrying  passengers  at  the 
time  plaintiff  offered  to  ride  thereon.  This  demurrer 
was  overruled.  Thereupon  the  defendant  pleaded  the 
general  issue  and  the  following  special  pleas :  "2.  That 
on  the  16th  day  of  April,  1898,  the  day  on  which  the 
plaintiff  endeavored  to  get  transportation  on  the  train 
named  in  the  complaint,  said  train  was  not  being  run 
for  the  transportation  of  passengers,  but  only  for  the 
transportation  of  freight,  and  the  plaintiff  had  no  right 
to  ride  thereon."  "3.  The  passenger  coach  upon  which 
the  plaintiff  endeavored  to  ride  upon  the  ticket  purchas- 
ed by  him,  w^as  at  the  time  being  transported  in  con- 
nection with  a  freight  train,  but  not  for  the  transporta- 
tion of  passengers,  and  there  w-as  at  the  time  said  plain- 
tiff endeavored  to  board  said  train  a  rule  of  the  defend- 
ant company,  in  existence  and  in  force  that  no  passen- 
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gera  should  he  carried  upon  said  train,  and  the  con- 
ductor in  refusing  to  permit  the  plaintiff  to  travel 
thereon  was  acting  within  the  scope  of  the  said  rule." 
"4.  At  the  time  the  plaintiff  endeavored  to  ride  upon 
the  train  of  the  defendant,  the  conductor  had  no  knowl- 
edge of  the  alleged  statements  made  by  the  agent  of  the 
defendant  to  the  plaintiff,  and  the  said  train  was  being 
run  for  the  transport  tion  of  the  freight  alone,  and  the 
said  conductor  in  refusing  to  permit  the  plaintiff  to 
ride  thereon  was  acting  within  the  scope  of  a  rule  of 
defendant  company,  which  prohibited  passengers  from 
riding  upon  said  train."  "5th.  The  ticket  purchased  by 
the  plaintiff  was  an  unlimited  ticket,  and  was  good  for 
passage  until  it  Avas  used,  and  if  any  loss  occurred  on 
account  of  the  purchase  of  said  ticket,  it  was  be(*ause 
the  plaintiff  failed  to  present  it  to  the  defendant  for 
passage  on  the  train  on  which  he  came  to  Huntsville, 
and  if  so  presented  it  would  have  been  good  for  his 
said  passage,  or  on  any  passenger  train." 

To  these  pleas  the  plaintiff  demurred  upon  the  fol- 
lowing grounds :  1.  They  each  fail  to  deny  that  it  had 
been  the  custom  of  the  defendant  to  carry  passengers 
ujton  said  train  upon  which  the  plaintiff  was  refused 
passage.  2.  Said  pleas  each  fail  to  deny  that  defend- 
ant's agent  sold  plaintiff  the  ticket  for  the  purpose  of 
taking  passage  on  said  train  upon  which  he  was  denied 
passage. 

To  the  fifth  i)lea  the  plaintiff  demurred  severally  up- 
on the  ground  that  whether  the  ticket  was  presented  or 
not  would  not  affect  plaintiff's  right  to  rwover,  but 
merely  cause  to  show  whether  the  value  of  the  ticket 
was  lost  to  plaintiff  or  not.  These  demurrers  were  sus- 
tained. 

The  cause  was  tried  upon  issue  joined  upon  the  plea 
of  the  general  issue.  The  bill  of  exceptions  in  this  case 
Avas  not  signed  by  the  judge  who  tried  the  cause,  but  at 
the  end  of  the  bill  of  exceptions  there  was  the  following 
agreement  of  counsel,  which  was  signed  by  counsel  for 
the  defendant  and  the  plaintiff  within  the  time  allowed 
by  the  order  of  the  court  for  preparing  and  having 
signed  a  bill  of  exceptions  in  said  cause:     "The  Hon. 
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H.  C.  Speake,  the  judge  wlio  tried  this  case  having  died 
before  the  bill  of  exceptions  was  signed,  it  is  hereby 
agreed  by  and  between  the  parties  by  their  attorneys  of 
record,  that  the  foregoing  pages,  purporting  to  be  a 
bill  of  exceptions,  is  a  correct  bill  of  exceptions  in  this 
cause,  and  shows  all  matters  ocurring  in  the  trial  not 
otherwise  appearing  of  record,  and  it  is  further  agreed 
that  tliis  bill  of  exceptions  shall  be  filed  by  the  clerk 
of  the  circuit  court  of  Madison  county,  and  shall  become 
a  part  of  the  record  in  this  case,  and  shall  be  entered  in 
the  record  for  the  Supreme  Court  as  a  part  thereof  and 
shall  be  received  by  the  Supreme  Court  as  the  true  bill 
of  exceptions  in  the  case,  as  if  the  same  had  been  estab- 
lished in  the  Supreme  Court  as  provided  by  law." 

There  was  judgment  in  favor  of  the  plaintiff,  assess- 
ing his  damages  at  $50.  The  defendant  appeals,  and 
assigns  as  error  the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved. 

Oscar  Hundley^  for  appellant,  cited  McGhee  v,  Rey- 
nolds, 117  Ala.  413;  McGhee  v,  Cashin,  130  Ala.  561; 
L.  d  A.  R.  R.  Co.  V,  Hine,  121  Ala.  234;  Johnson  v. 
Railroad  Corporation^  46  N,  H.  213. 

S.  S.  Pleasants  and  Douglass  Taylor^  contra. — It 
is  undoubtedly  the  law  that,  generally  speaking,  a  rail- 
road company  has  the  right  to  refuse  to  carry  passen- 
gers upon  its  freight  trains,  but  where  a  company  is  ac- 
customed to  carry  passengers  upon  such  trains,  its 
duties  to  receive  and  carry  such  persons  as  offer  them- 
selves, are  of  the  same  character  as  in  the  case  of  its 
regular  passenger  trains. — Chicago^  etc.  R.  R.  Go.  v. 
Flag,  92  Am.  Dec.  133;  Edgerton  v.  N.  Y.  d  Harlem  R. 
/?.,  39  N.  Y.  227;  5  Am.  &'Eng.  Enc.  of  Law  (2d  ed.), 
540.  And  even  if  the  company  has  not  been  accustomed 
to  carry  passengers  on  its  freight  trains,  if  the  ticket 
agent  sells  a  person  a  ticket  and  assures  him  he  can 
ride  on  such  train,  though  there  may  be  a  regulation  of 
the  company  prohibiting  such  travel,  this  will  impose 
upon  the  company  the  customary  liabilities  of  carriers 
of  passengers. — Du7i7i  r.  Grand  Trunk  Ry.,  4  Am.  Rep. 
267;  Lake  Shore  &  M.  S.  R.  Co.  v.  Brown]  14  N.  E.  197 ; 
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s.  c.  123  111.  162;  5  Am.  &  Eng.  Enc.  of  Law  (2d  ecL), 
540. 

DOWDELL,  J. — The  complaint  alleges  a  wrongful 
ejection  of  the  plaintiff  from  the  defendant's  train  by 
the  conductor,  and  upon  which  the  plaintiff  had  pur- 
chased a  ticket  to  ride.  The  damages  claimed  are  based 
upon  the  wrongful  act,  and  the  action  is  clearly  one  in 
tort 

The  assignment  of  error  based  on  the  ruling  of  the 
court  on  the  defendant's  demurrer  to  the  complaint  is 
not  insisted  on  in  argument.  Moreover,  we  think  the 
complaint  states  sufficiently  the  cause  of  action,  and  the 
demurrer  was  without  merit. 

The  defendant  filed  five  pleas,  the  first  being  the  gen- 
eral issue.  Demurrers  were  sustained  to  the  2d,  3d, 
4th  and  5th  pleas,  and  this  action  of  the  court  consti- 
tutes appellant's  second  assignment  of  error  on  the 
record.  The  second  plea,  to  which  demurrer  was  sua- 
tained  amounted  to  nothing  more  than  a  denial  of  the 
plaintiff's  right  on  the  train.  It  set  up  no  matter  in 
defense  of  the  act,  which  was  not  available  under  the 
plea  of  the  general  issue.  Every  benefit  the  defendant 
could  possibly  have  under  this  plea  was  likewise  open 
to  it  under  the  plea  of  the  general  issue.  So  if  there 
was  error  in  sustaining  the  demurrer  to  the  plea,  it  was 
clearly  error  without  injury.  See  L.  d  N.  R.  R.  Co.  t?. 
HalL  131  x\la.  161,  and  authorities  there  cited. 

The  3d,  4th  and  5th  pleas  are  manifestly  bad.  They 
are  not  good  as  pleas  in  confession  and  avoidance,  nor 
do  they,  or  either  of  them,  deny  the  allegations  of  the 
complaint.  The  court  proi^erly  sustained  the  demurrers 
to  these  pleas. 

The  remaining  assignments  of  error  are  based  upon 
matters  arising  in  what  appears  in  the  transcript,  and 
was  int(*nded,  to  be  a  bill  of  exceptions.  That  which 
in  Ww  transcript  purports  to  be  a  bill  was  never  signed 
by  the  presiding  judge.  It  is  attempted  to  be  made  a 
part  of  the  record,  as  a  bill  of  exceptions,  by  the  agree- 
ment of  counsel.  This  cannot  be  done.  This  subject  is 
controlled  by  the  statute.  The  statute  provides  in 
cases  of  failure  or  refusal  of  the  judge  to  sign  a  bill  of 
exceptions,  how  the  same  may  be  established.     Unless 
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the  bill  of  exceptions  becomes  a  part  of  the  record  pur- 
suant to  the  requirements  of  the  statute,  it  cannot  be 
looked  to  or  considered  for  any  purpose.  Such  being 
the  case  there  is  nothing  to  support  these  assignments. 
We  find  no  error  in  the  record,  and  the  judgment 
must  be  affirmed. 


Douthit  V.  Nabors,  et  ah 

Petition  for  Intervention. 

Petition  for  intervention;  right  to  maintain  same  can  "be 
waived, — ^Although  a  person  who  is  not  a  party  to  a  pending 
suit  in  equity  has  originally  no  right  to  intervene  in  said 
cause  for  any  purpose,  yet  the  parties  to  that  cause  can 
waive  their  objections  to  such  intervention,  and  when  this  is 
done,  the  equity  set  up  by  the  intervenor  can  be  litigated  and 
determined  as  a  part  of  the  suit  already  pending. 

Same;  same;  cOrSe  at  bar. — Where  a  person  who  is  not  a  party 
to  a  pending  suit  files  a  petition  for  intervention  and  com- 

.  plainant  in  the  original  bill  answers  said  petition  admitting 
all  of  its  averments  and  the  respondent  to  the  original  bill  an- 
swers said  petition  and  incorporated  in  his  answer  a  demurrer 
.  which  did  not  challenge  the  petitioner's  right  to  come  into 
the  case,  and  some  months  later  said  respondent  moves  to 
dismiss  the  petition,  but  not  on  the  ground  that  the  petitioner 
had  no  right  to  file  it  in  said  cause,  and  such  demurrer  and 
motion  are  passed  upon,  such  acts  constitute  a  waiver  by  the 
parties  to  the  original  suit  of  any  objection  to  the  i)etition- 
er'a  right  to  intervene  therein;  and  where,  after  such  rul- 
ings are  made  for  more  than  a  year  after  the  intervention  is 
filed,  the  defendant  in  the  pending  suit  moves  to  strike  the 
petition  for  the  intervention  from  the  file  upon  the  ground 
that  he  has  no  right  to  intervene,  such  motion  comes  too 
late. 

Right  of  redemption;  junior  mortgagee, — A  prior  mortgagee  in 
attempting  a  foreclosure  of  a  mortgage  under  the  power  of 
sale  contained  therein,  purchased  at  said  sale  without  author- 
ity being  given  him  in  the  mortgage  to  so  purchase.  The 
junior  mortgagee  within  two  weeks  after  said  unauthorized 
purchase  disaffirmed  said  sale  and    tendered     to     the    prior 
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mortgagee  the  amount  paid  by  him,  together  with  interest 
and  all  lawful  charges  and  asked  to  be  allowed  to  redeem. 
This  tender  was  refused  and  the  prior  mortgagee  declined 
to  allow  the  Junior  mortgagee  to  redeem.  Held:  Such  facts 
present  a  case  of  seasonable  disaffirmance  of  the  sale  and 
purchase  by  the  prior  mortgagee,  and  entitles  the  junior 
mortgagee  to  redeem  the  property  conveyed  in  the  mortgage. 

Appeal  from  the  Chancery  Court  of  Bibb. 

Heard  before  the  Hon.  Thos.  H.  Smith. 

On  June  1,  1897,  Sarah  E.  Nabors,  as  administratrix 
and  E.  S.  Lyman,  as  administrator,  of  the  estate  of 
French  Nabors,  deceased,  filed  an  original  bill  in  the 
chancery  court  of  Bibb  county,  against  Charles  F. 
Dcmthit.  It  was  averred  in  this  bill  that  on  April  21, 
1890,  ilrs.  Amelia  Hoskins  and  John  Erharker,  exe- 
cuted a  mortgage  upon  certain  property  to  Charles  F. 
Douthit  to  secure  the  payment  of  certain  promissory 
notes;  that  on  June  9,  1891,  after  the  execution  of  said 
mortgage,  the  said  Amelia  Hoskins  and  John  Erharker 
conveyed  the  land  included  in  said  mortgage  to  French 
Nabors,  which  property  was  conveyed  subject  to  said 
mortgage;  that  on  February  8,  1896,  under  the  power 
contained  in  said  mortgage,  the  said  Charles  F.  Douth- 
it sold  tlie  property  conveyed  in  said  mortgage  and 
became  the  purchaser  thereof,  but  that  no  power  was 
given  to  said  Douthit  as  mortgagee  to  purchase  at  his 
own  sale.  It  was  then  averred  that  after  the  death  of 
said  French  Nabors,  the  complainants,  as  his  personal 
repre«entatives,  had  disaffirmed  said  sale,  and  had  of- 
fered to  pay  to  said  Douthit  the  amount  which  he  had 
paid,  t4)gether  with  interest  and  all  other  lawful 
charges,  but  that  said  Douthit  had  refused  to  accept 
said  amount  so  tendered  and  declined  to  allow  the  com- 
plainants to  redeem  said  property. 

The  prayer  of  the  bill  was  that  the  complainants  be 
allowed  to  redeem  and  that  pending  said  suit  a  receiver 
be  appointed  of  the  property  conveyed  in  the  mortgage. 

On  March  9, 1898,  Frank  Nelson,  Jr.,  filed  his  petition 
in  the  chancery  court  of  Shelby  county,  asking  to  be 
alloAved  to  inter^^ene  in  said  cause  then  pending. 
It    was    av€*rre<l     in     said    petition    in    addition    to 
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the  facts  aA^n^ed  in  the  original  bill,  that  after 
the  moi-tgage  was  executed  by  Amelia  Hoskins 
and  eJohn  Erharker  to  Charles  F.  Douthit,  and  after 
Amelia  Hoskins  and  John  Erharker  transferred  the 
property  included  in  the  mortgage  to  French  Nabors, 
the  said  French  Nabors  and  his  wife,  on  November  29, 
1893,  executed  to  petitioner,  Frank  Nelson,  Jr.,  a  mort- 
gage on  said  property  to  secure  an  indebtedness  due 
from  said  French  Nabors  to  the  petitioner.  It  was  then 
averred  in  siiid  petition  that  the  petitioner,  Frank  Nel- 
son, Jr.,  had  disaffirmed  the  sale  made  by  Douthit 
under  the  mortgage  executed  to  him  and  had  tendered 
to  said  Douthit  the  amount  paid  by  him  on  said  mort- 
gage indebtedness,  together  wnth  interest  and  all  law- 
ful charges,  but  that  said  Douthit  had  refused  to  accept 
said  amount,  and  had  refused  to  permit  the  petitioner 
to  redeem  said  property. 

The  prayer  of  the  petition  Avas  that  the  said  Frank 
Nelson,  Jr.,  be  made  a  party  to  said  suit  and  that  upon  the 
final  hearing  of  the  cause  a  decree  be  rendered  declaring 
the  sale  made  by  said  Douthit  null  and  void  so  far  as 
the  petitioner  was  concerned,  that  the  amount  due  said 
Douthit  upon  the  mortgage  debt  be  ascertained,  and 
that  upon  the  petitioner,  as  junior  mortgagee,  paying 
the  amount  so  ascertained  to  said  Douthit,  he  be  per- 
mitted to  redeem  said  property  from  under  said  mort- 
gage. The  other  facts  of  the  case  are  sufficiently  stated 
in  the  opinion. 

On  the  final  submission  of  the  cause  on  the  plead- 
ings and  proof,  the  chancellor  rendered  a  decree  grant- 
ing the  relief  prayed  for  by  Frank  Nelson,  Jr.,  in  his 
petition,  effectuating  Nelson's  equity  of  redemption. 

The  respondent  Douthit  prosecutes  the  present  ap- 
peal, and  assigns  as  error  the  decree  of  the  chancellor 
overruling  his  motion  to  strike  the  petition  of  Frank 
Nelson  for  intervention  from  the  file,  and  also  the  final 
decree  granting  the  relief  prayed  by  the  petitioner. 

LooAx  &  VaxdeGraaf  and  A.  Latady,  for  appellant, 
cited  McCall  r.  Most,  89  Ala.  487;  Powers  r.  Andrews, 
84  Ala.  289;  Neals  i\  Phieffer,  77  Ala.  278;  Vick  v.  Bev- 
erly, 112  Ala.  458;  Beatty  r.  Broirn,  101  Ala.  695;  Leh- 
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man  v,  Moore,  93  Ala.  186;  Beebe  v.  Buxtony  99  Ala. 
117;  Brewer  v.  Hollinger,  88  Ala.  405;  Paulling  v. 
Meade ^  23  Ala.  505;  Carlin  v.  Jones^  55  Ala.  674;  Ex 
parte  Printupy  87  Ala.  148;  Renfro  Bros,  v  .Ooetter,  78 
Ala.  311;  Ward  v.  Ward,  95  Ala.  311. 

W.  S.  Cari%  Beown  &  Leeper  and  Knox,  Bowie  & 
Blackmon^  contra. — No  formal  order  making  parties 
or  allowing  an  intervention  to  be  filed  is  necessary. 
Where  the  intervenor  comes  in  and  is  treated  as  a  party 
he  has  all  the  rights  as  one  who  has  been  regularly  and 
properly  made  a  party. — French  v.  Lapen^  105  U.  S. 
509,  524 ;  Ex  parte  Cutting,  94  U.  S.  14 ;  Mayers  v.  Fenn, 
5  Wall.  205;  Ware  v.  Curry,  67  Ala.  274=;  Robinson  v. 
Robinson,  44  Ala.  227;  Seggett  v.  Bennett^  48  Ala.  380; 
Norwood  V.  M.  dc  C.  R.  R.  Co.,  75  Ala.  563 ;  Herman  i\ 
Pfister,  2  La.  456;  Donner  v.  Palmer,  51  Cal.  629;  16 
Am.  Dec.  181. 

McCLELLAN,  C.  J.— The  pleading  of  Frank  Nel- 
son whereby  he  sought  to  intervene  and  be  made  a  party 
to  the  pending  suit  of  the  personal  representatives  of 
French  Nabors,  deceased,  against  Charles  F.  Douthit 
is  indifferently  called  a  "petition"  and  a  "bill"  in  the 
case.  It  is  of  little  moment  whether  it  was  the  one  or 
the  other,  since,  whether  it  was  a  bill  or  a  petition,  we 
shall  assume  for  the  purposes  of  this  appeal  that  Nelson 
had  originally  no  right  to  file  it  in  the  cause  mentioned 
and  had  no  right  to  intervene  in  that  cause  for  any  pur- 
pose. Yet  the  parties  to  that  cause  had  the  right  and 
power  to  waive  their  objections  to  his  thus  coming  into 
the  case,  to  admit  and  receive  him  as  a  party  to  it  and 
to  litigate  the  equity  set  up  in  his  bill  and  to  have  it 
determined  in  and  as  a  part  of  the  suit  already  pending. 
And  this  they  unquestionably  did.  The  complainants 
in  the  original  bill  upon  the  filing  of  this  bill  or  petition 
by  Nelson  at  once  answered  it,  admitting  all  its  aver- 
ments. And  Douthit,  the  respondent  to  the  original 
bill,  soon  afterwards  also  answered  it,  incorporating 
in  his  answer  a  demurrer  which  did  not  challenge  Nel- 
son's right  to  thus  come  into  the  case,  but  to  the  con- 
trary assumed  the  right  on  his  part  to  have  the  ea«e 
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made  by  his  petition  eDtertained  and  determined  in  this 
litigation  and  challenged  the  suffleicncy  of  his  peti- 
tion to  present  his  alleged  abstract  equity.  And  some 
months  later  Douthit  moved  to  dismiss  Nelson's  bill  or 
petition,  not  because  he  had  no  right  to  file  it  in  the 
cause,  but  on  the  ground  that  its  averments  made  no 
i*ase  for  the  equitable  relief  he  sought.  This  motion 
was  made  on  September  8th,  1898.  On  that  day  there 
was  a  submission  upon  it  and  on  Douthit's  demurrer 
to  the  petition  for  intervention,  and  both  the  motion 
and  the  demurrer  were  overrul^.  Some  months  after 
this,  viz.,  on  March  9th,  1899,  after  Nelson  had  been 
recognized  as  a  party  to  the  cause  in  the  way  we  have 
indicated  for  a  year,  and  after  the  evidence  had  all  been 
taken,  and  when  the  cause  was  ready  for  submission 
for  final  decree  upon  the  alleged  rights  of  said  Nelson 
set  up  in  his  petition  or  bill  for  intervention,  the  re- 
spondent Douthit  for  the  first  time  objected  to  Nelson's 
coming  into,  or  rather,  being  in  the  cause  as  a  party, 
and  filed  a  motion  "to  strike  the  petition  of  the  said 
Frank  Nelson  for  the  intervention  from  the  the  file  for 
the  reason  that  if  he  has  any  rights  as  stated  in  said 
petition,  he  can  only  assert  them  by  independent  bill 
and  not  by  petition  as  he  undertakes  in  this  case,  and 
because  there  is  no  fund  in  this  cause  being  adminis- 
tered by  the  court  in  which  the  said  petitioner  is  inter- 
ested." In  or  opinion  this  motion  came  too  late,  and 
the  chancery  court  properly  proceeded  to  the  adjudica- 
tion of  Nelson's  rights  just  as  if  he  had  propounded 
them  in  the  original  bill. — Gibson  v.  Trowhridge  Furni- 
ture Co,,  96  Ala.  357;  Smith  v.  Alexander,  87  Ala.  387. 
This  petition  or  bill  exhibited  by  Nelson  showed  that 
he  held  the  equity  of  redemption  in  the  property  mort- 
gaged by  Erharker  et  aL  to  Douthit,  that  Douthit  in  at- 
tempting a  foreclosure  of  that  mortgage  had  purchased 
at  the  sale  under  the  power  therein  contained,  that  said 
Douthit  had  no  authority  to  purchase  at  said  sale,  that, 
of  consequence  Nelson  had  a  right  to  disaflBrm  said 
transaction  at  any  time  within  two  years,  and  there- 
upon to  treat  the  mortgage  to  Douthit  as  still  subsist- 
ing and  to  redeem  the  land  by  paying  the  mortgage 
debt,  etc.     That  within  two  years  after  the  said  sale 
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Nelson  did  disaffirm  said  attempted  foreclosure  and 
made  a  tender  to  Douthit  of  the  sum  necessary  for  re- 
demption, that  the  tender  was  not  accepted,  that  the 
petitioner  has  ever  since  l)een  ready  to  paj'  off  the  mort- 
gage, etc.,  etc.,  and  the  petitioner  offers  now  to  pay  it 
off,  and  to  do  ecjuity,  etc.,  etc.  These  facts  presented 
a  case  of  seasonable  disaffirmance  of  the  sale  and  pur- 
chase by  Douthit,  the  declaration  of  disaffirmance  ac- 
companied by  a  tender  for  redemption  having  been 
made  within  two  years  from  the  sale;  and  for  a  decree 
of  redemption  by  the  chancery  court. — Ezzell  ?;.  \Vat- 
son,  S3  Ala.  120,  123;  and  the  demurrer  and  motion  to 
dismiss  interposed  by  the  respondent  Douthit  were 
properly  overruled. 

The  case  thus  made  for  Nelson  was  supported  by  the 
evidence.  It  is  made  to  clearly  appear  that  he  season- 
ably announced  to  Douthit  his  election  to  disaffirm  the 
sale  and  purchase  by  the  latter  and  to  redeem  from  the 
mortgage  held  by  him,  and  that  this  declaration  was 
accompanied  by  what  was  in  legal  effect  a  tender  of  the 
amount  of  money  due  to  Douthit  and  claimed  by  him 
under  the  mortgage.  Douthit  denied  his  right  to  re- 
deem and  declined  to  accept  the  tender.  His  right  to 
redeem  at  that  time  as  junior  mortgagee  was  undoubted. 
On  this  state  of  averment  and  proof,  the  chancery  court 
was  entirely  justified  in  the  decTee  rendered,  effectuatr 
ing  Nelson's  e(|uity  of  redemption. 

The  evidence  relied  <m  l)efore  the  chancellor  to  sup- 
port the  exception  of  respondent  to  the  registers  re- 
port was  noted  in  the  exception  by  reference  to  certain 
pages  of  the  written  testimony  then  before  the  court. 
The  paging  thus  used  in  reference  is  not  preserved  in 
the  transcript  before  us;  and  it  is  not  practicable  for 
us  to  review  the  conclusion  of  the  chancellor  since  we 
are  not  certainly  advised  as  to.  the  evidence  upon  which 
his  conclusion  was  reached.  Taking  the  statement  made 
in  the  exception  as  indicating  what  the  evidence  was, 
we  are  not  prepared  to  say  that  the  report  of  the  regis- 
ter is  plainly  and  palpably  erroneous. — Speakman  v. 
Unrhmn,  123  Ala.  678,  682. 

The  decr(»e  of  the  chancery  court  must  be  affirmed. 
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SHARPE,  J.,  dissenting. — As  I  understand  the  doc- 
trine announced  in  Ban  is  i\  Miller^  71  Ala,  26;  Cooper 
r.  Honishy,  Ih.  62;  Thomas  v.  J  ones ,  84  Ala.  302;  Mc- 
Call  V,  Mash,  89  Ala.  487,  and  kindred  eases,  the  disaf- 
firmance treated  of  in  the  majority  opinion  can  be  made 
onlj  through  a  court  of  chancery  and  laches  will  be  im- 
puted to  him  who  seeks  to  avoid  the  sale  if  he  thereafter 
waits  longer  than  two  years  to  sue.  The  sale  binds  the 
purchasing  mortgagee,  entitles  him  to  possession  and 
extinguishes  the  debt  to  the  amount  of  his  bid.  It  cuts 
off  the  equity  of  redemption  and  at  law  leaves  its  owner 
only  the  statutory  right  to  redeem. — Childress  v.  Hon- 
ett€j  54  Ala.  317,  and  authorities  supra.  His  right  to 
disafiBrm  springs  from  a  doctrine  recognized  and  ap- 
plied alone  in  courts  of  equity  which  hold  the  power 
to  sell  as  a  trust,  and  an  authorized  purchase  by  the 
trustee  at  his  own  sale  as  presumptively  unfair  and  a 
fraud  on  the  rights  of  the  mortgagor.  In  my  opinion 
there  is  no  principle,  either  legal  or  equitable,  which  em- 
powers the  mortgagor  or  his  vendee  by  his  mere  per- 
sonal election  and  tender,  to  revive,  and  continue  in- 
definitely the  equity  of  redemption.  Therefore,  I  do 
not  concur  in  this  decision. 

DowDEi.L,  J.,  concurs  in  the  dissenting  opinion. 
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Bill  in  Equity  to  enjoin  Public  Xuisance. 

1.  Public  nuisance:  encroachment  upon  sidewalk  in  the  erection       aiu  ^ 

of  a  building  will  be  enjoined, — The  encroachment  upon  a  l^  ^i 
sidewalk  In  a  city  hy  the  erection  thereon  of  columns  in  front 
of  a  huilding  adjacent  to  the  said  sidewalk,  constitutes  a 
public  nuisance  for  the  abatement  of  which,  or  to  enjoin  the 
erection  and  maintenance  of  which,  a  bill  in  equity  can  be 
maintained. 

2.  Same;  when  bill  can  be  maintained  by  private  citizen. — A  pri- 

vate   citizen   who    sustains   an    injury    in    tne   erection    and 
maintenance  of  a  public  nuisance,   different   in   degree   and 
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kind  from  that  suffered  by  the  general  public,  can  maintain 
a  bill  in  equity  to  enjoin  the  erection  and  maintenance  of 
such  public  nuisance. 

3.  Easement  of  view  a  valuable  right  and  can  he  preserved. — ^An 

easement  of  view  or  prospect  from  every  part  of  a  public 
street  is,  like  light  and  air,  a  valuable  right  of  which  the 
owner  of  a  building  abutting  on  a  street  can  not  be  deprived 
by  an  encroachment  upon  the  street  by  a  coterminous  or 
adjacent  proprietor;  and  to  enjoin  the  erection  and  mainten- 
ance of  a  building  which  would  obstruct  the  enjoyment  of 
such  right,  the  owner  of  a  building  can  maintain  a  bill  in 
equity. 

4.  Same;  municipal  authorities  can  not  grant  the  right  to  main- 

tain public  nuisance. — The  authorities  of  a  municipality  have 
no  power  to  auth'orize  the  encroachment  upon  a  sidewalk  by 
the  erection  and  maintenance  thereon  of  a  part  of  a  building; 
and  it  is  not  a  condition  precedent  to  the  maintenance  of  a 
bill  to  enjoin  the  erection  and  maintenance  of  such  obstruc- 
tion, that  the  complainant,  who  owned  the  adjacent  or  co- 
terminous building  had  applied,  without  success,  to  the 
authorities  of  the  city  for  relief. 

§.  Public  nuisance;  fact  that  complainant  is  guilty  of  obstrtusting 
sidewalk  no  reason  uXiy  he  can  not  maintain  bill  to  abate  pub- 
lic nuisance, — It  is  no  defense  to  a  biH,  filed  to  enjoin  the 
erection  and  maintenance  of  an  obstruction  uiK>n  a  sldewaliE 
adjacent  to  the  complainant's  property,  that  the  building 
owned  by  the  complainant  itself  encroaches  upon  said  side- 
walk. 

6.  Bill  to  enjoin  public  nuisance;  when  plea  bad  for  duplicity. 
Where  a  bill  is  filed  to  enjoin  the  erection  and  maintenance 
of  a  part  of  a  building  which  encroaches  upon  a  sidewalk  in 
a  city,  upon  the  ground  that  it  was  a  public  nuisance  and 
obstructed  the  complainant's  enjoyment  of  light,  air  and 
view,  a  plea  which  sets  up  that  the  complainant  who  owned 
the  adjacent  building  consented  to  the  encroachment  upon 
the  sidewalk,  and  which  further  sets  up  as  a  defense  that 
the  complainant  was  not  entitled  to  have  the  light,  air  and 
view  come  to  his  building  from  that  part  of  the  street  in 
front  of  defendant's  building,  to  which  the  defendant  has  a 
fee,  is  bad  for  duplicity. 

Appeal  from  the    City    Court   of    Montgomery,    in 
Equity. 

Heard  before  the  Hon.  A.  D.  Sayre. 

The  bill  in  this  case  Avas  filed  on  July  20,  1901,  by 
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the  appellee,  A.  P.  Tyson,  against  the  First  National 
Bank  of  Montgomery.  The  bill  averred  in  substance  as 
follows:  1.  Complainant  was  a  resident  citizen  prop- 
erty owner,  and  tax  payer  in  the  city  of  Montgomery. 
2.  The  defendant  bank  was  organized  under  the  laws 
of  the  United  States,  and  located  in  said  city.  3.  Com- 
merce street,  in  said  city,  was  dedicated  to  and  accept- 
ed by  the  public  more  than  50  years  ago,  and  was  used 
by  the  public  for  street  purposes;  that  it  was  laid  out 
of  uniform  width  for  its  entire  length  between  the 
building  lines,  and  built  up  on  both  sides  with  busi- 
ness houses,  all  of  which,  with  two  exceptions,  extend- 
ing to  the  building  line  only  or  receding  therefrom.  4. 
Complainant  owns  a  three-story  brick  building  on  the 
east  side  of  the  street,  known  as  number  12  Commerce 
street,  used  as  a  bank  and  office  building,  and  extend- 
ing up  to  the  building  line  of  the  street,  but  not  en- 
croaching thereon.  5.  The  defendant  bank  owned  a 
lot  on  the  same  side  of  the  street,  known  as  number  14 
Commerce  street,  immediately  adjoining  complainant's 
lot  and  building,  upon  which  the  bank  was  construct- 
ing a  six-story  brick  and  stone  building.  6  .  The  bank 
intended  to  place  in  front  of  its  building  four  stone 
columns,  as  ornaments,  to  extend  from  the  sidewalk,  16 
feet  in  height,  and  2  feet,  more  or  less,  beyond  the  es- 
tablished building  line  into  the  street;  that  the  bases 
for  these  columns  had  already  been  laid  and  the  col- 
umns cut;  that  complainant  had  protested  against  said 
encroachment  on  the  highway,  but,  notwithstanding, 
the  said  bank  intended  to  place  said  columns  in  front  of 
its  building.  Upon  advice  of  counsel,  complainant  aver- 
red that  the  said  encroachment  upon  the  highway  is  a 
public  nuisance,  and  if  completed  and  placed  in  posi- 
tion as  contemplated  "said  encroachment  will  greatly 
damage  your  orator  beyond  that  which  is  common  to 
the  public  generally  by  injuring  and  depreciating  the 
value  of  your  orator's  property  and  by  destroying  the 
symmetry  of  your  orator's  building  along  the  highway, 
w  hich  is  valuable,  and  by  obstructing  the  light,  air  and 
view  necessarily  ensuing  therefrom,  and  by  depreciat- 
ing the  rental  value  of  your  orator's  property,  in  that 
the  view  of  persona  going  south  along  said  highway 
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north  of  your  orator's  building  will  be  cut  off  from  your 
orator's  building."  It  was  further  averred  that  com- 
plainant's valuable  tenants  would  leave  the  building, 
and  had  threatened  to  leave,  if  the  columns  encroached 
on  the  highway. 

In  the  prayer  of  the  bill  tlie  complainant  asked  "that 
a  preliminary  injunction  nmy  issue  from  your  honors 
court,  directed  to  the  said  The  First  National  Bank 
of  Montgomery,  Alabama,  its  officers,  agents  or  ser- 
vants, architects  and  contractors  in  charge  of  said 
building  of  the  said  First  National  Bank,  enjoining 
and  restraining  it,  its  officers,  agents  and  servants, 
architects  and  contractors  in  charge  of  said  building 
as  aforesaid  from  placing  said  stone  columns  on  said 
highway,  as  aforesaid;  and  from  placing  any  encroach- 
ment whatsoever  on  said  highway  which  is  intended  to 
be  permanent,  and  upon  a  hearing  thereof,  your  orator 
prays  that  said  injunction  may  be  made  perpetual,  and 
that  said  The  First  National  Bank  be  perpetually  en- 
joined from  placing  any  stone  columns,  blocks,  stei>s, 
or  any  encroachment  intended  to  be  permanent  upon 
said  highway,  in  front  of  its  said  building  as  aforsaid, 
and  that  it  may  be  ordered  to  remove  any  encroachment 
which  it  has  already  caused  to  be  placed  on  said  high- 
way of  a  permanent  nature  in  front  of  its  said  building 
as  aforesaid." 

On  August  2, 1901,  the  judge  of  the  city  court  awarded 
a  lemporan'  iniuTiction.  On  August  8,  in  the  further 
aririiment  of  the  cause,  tin*  judge  vacated  the  order  grant- 
ing the  temporary  injunction.  Thereupon  on  the  same 
day,  upon  petition  addressed  to  the  Chief  Justice  of  the 
Supreme  Court,  a  temporary  restraining  order  was 
granted,  upon  the  consideration  of  the  application  of 
the  complainant  for  a  temporary  injunction,  and  on 
August  10  the  Chief  Justice  of  the  Supreme  Court 
granted  a  temporary  injunction. 

The  respondent  filed  a  sworn  answer,  in  which  he  set 
up  three  pleas.  The  answer  and  pleas  were  amended 
after  the  issuance  by  the  Chief  Justice  of  the  temporary 
injunction.  It  is  unnecessary  to  set  out  at  length  the 
averments  of  the  answer.  The  pleas  as  amended  w^ere 
as  follows:       Answering  the  bill,  and  by  way  of  first 
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plea^  defendant  averred  on  information  and  belief  that 
if  the  line  between  the  street  and  abutting  property 
owners  is  as  contended  by  complainant  in  his  bill,  then 
complainant's  building  itself  extends  into  and  en- 
croaches upon  Commerce  street,  and  if  defendant's  col- 
uflins  would  encroach  into  the  street  and  constitute  a 
public  nuisance,  then  complainant's  building  also  en- 
croaches on  the  street  and  constitutes  a  public  nui- 
sance, and  complainant  is  in  pari  delicto  with  defend- 
ant, and  the  special  injury  alleged  in  the  bill  to  com- 
plainant's light,  air  and  view  will  be  done  to  the  part 
of  his  building  which  itself  constitutes  a  public  nui- 
sance; but  defendant  denies  that  its  building  will  ob- 
struct the  light,  air  or  view  from  the  building  of  com- 
plainant, and  denies  that  complainant  is  entitled  to  have 
light,  air  and  view  to  his  building  across  lands  in  which 
the  defndant  owns  the  fee,  and  over  w  hich  the  complain- 
ant and  the  public  generally  have  only  an  easement  of 
passage. 

Further  answering,  and  by  way  of  second  plea,  de- 
fendant says  that  before  beginning  the  construction  of 
its  building,  it  called  upon  the  proper  authorities  of 
the  city  of  Montgomery  to  point  out  and  establish  the 
true  line  betw-een  its  property  and  the  street,  and  it  was 
its  bona  fide  intention  to  conduct  itself  in  a  lawful 
manner  in  reference  to  the  position  and  construction 
of  its  building,  and  with  that  view  called  ui)on  the 
eity  authorities  to  point  out  the  line ;  that  the  city  failed 
and  refused  to  point  out  the  line,  and  thereupon,  out  of 
abundance  of  caution,  it  applied  to  the  city  for,  and  the 
city  granted,  permission  to  it  to  project  the  base  of  its 
building  26  inches  beyond  the  property  line  and  to 
set  up  on  such  base  four  stone  columns  to  project  22 
inches  beyond  said  property  line;  that  the  sidewalk 
in  front  of  the  buildings  of  complainant  and  defendant 
is  wide  and  spacious  and  the  placing  of  the  columns  in 
front  of  defendant's  building  would  not  in  any  manner 
interfere  with  or  injure  the  rights  of  the  public  to  ready 
and  convenient  passage  along  the  sidewalk;  that  to 
this  time,  defendant  had  only  erected  in  front  of  its 
building  now  in  course  of  construction,  a  foundation 
flush  and  level  with  the  sidewalk  upon  which  the  bases 
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for  the  columns  are  to  stand,  Avhich  bases  will  extend  1 
foot  10  inches  above  the  level  of  the  sidewalk,  and  26 
inches  from  the  front  of  the  main  building  in  the  course 
of  construction ;  that  the  columns  ai*e  to  be  16  feet  high 
sitting  on  such  bases,  and  each  of  them  at  the  bottom 
will  extend  only  22  inches  beyond  the  present  front 
wall  of  the  building  and  taper  to  the  top,  which  will 
only  be  18^  inches  from  the  line  of  the  front 
Avail;  that  the  column  nearest  complainant's  building 
will  be  1  foot  10  inches  from  the  north  wall  thereof, 
and  not  nearer;  that  the  city  of  Montgomery  now  has 
and  for  years  has  had  authority  generally  to  control 
and  regulate  the  streets  of  the  city  for  any  and  all 
purposes,  and  to  alter,  widen,  cut  down,  extend  or 
otherwise  alter  or  improve  all  streets  or  sidewalks ;  and 
upon  advice  of  counsel  defendant  says  that,  even  if 
the  columns  extend  into  the  street,  the  city  had  au- 
thority to  grant  defendant  permission  to  extend  them  as 
above  described  to  be  intended  by  this  defendant;  upon 
information  and  belief,  defendant  says  that  every  city 
in  Alabama,  including  Montgomery,  for  years  past, 
and  long  prior  to  the  enactment  of  the  present  charter 
of  Montgomery,  and  many  of  its  previous  charters,  the 
power  of  municipal  corporations  to  grant  permission 
to  abuttors  on  streets  to  place  permanent  ornaments  in 
fr<mt  of  their  buildings,  encroaching '  into  the  public 
highway,  has  been  exercised  under  such  authority  by 
municipalities,  as  the  city  of  Montgomery  has  to  con- 
trol its  streets  as  above  recited ;  that  this  was  well  knoAvn 
and  a  matter  of  public  notoriety  and  history  at  the  time 
of  the  enactment  of  the  present  charter  of  Montgomery, 
as  well  as  when  its  previous  charters  were  enacted,  and 
said  city  had  frequently  exercised  the  power  granting 
like  and  more  extensive  permissions  than  the  permis- 
sion above  described,  and  under  such  permissions  many 
buildings  have  been  constructed  and  are  now  standing 
in  the  city  of  Montgomery,  including  the  two  on  Com- 
merce street  next  south  of  complainant's  building,  whose 
ornaments  attached  to  their  fronts  encroach  into  the 
highway,  if  defendant's  columns  would  encroach  into 
Commerce  street;  wherefore,  upon  advice  of  counsel,  de- 
fendant says  it  was  the  intention  of  the  legislature,  and 
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it  had  the  power  to  confer  upon  the  city  of  Montgomery, 
and  did  confer  it,  the  power  to  grant  such  permission 
as  has  been  granted  to  defendant,  and  whether  defend- 
ant was  acting  under  said  permission  or  under  its  rights 
as  the  owner  of  the  land  upon  which  the  columns  are 
to  be  constructed  depends  upon  where  the  line  of  the 
property  of  this  defendant  and  Commerce  street  is;  that 
defendant  owns  the  fee  to  the  center  of  Commerce  street 
in  front  of  its  building,  subject  alone  to  the  right  of 
complainant  and  the  public  generally  to  pass  to  and 
fro  along  the  street,  and  complainant  had  no  other 
right  or  rights  in  reference  to  the  part  of  said  street 
in  front  of  defendant's  building  to  Avhich  it  owns  the 
fee. 

Further  answering,  and  by  way  of  third  plea,  defend- 
ant says  that  its  building  is  planned  to  be  six  stories, 
to  be  erected,  and  being  erected  at  large  cost,  for  bank- 
ing and  oflSce  purposes;  that  defendant  had  made  con- 
tracts for  the  completion  of  the  building  by  September 
1st,  which  defendant  alleges  on  information  was  known 
to  complainant  when  he  made  objection  to  said  col- 
umns; that  after  the  building  of  the  basement  of  the 
building  and  the  construction  of  the  foundation  for 
the  bases  of  the  columns,  and  not  before,  complainant 
objected  to  the  columns,  and  defendant  thereupon  ex- 
hibited to  him  the  plans  of  the  building  which  showed 
fully  and  precisely  the  proposed  location  of  the  col- 
umns, which  plans  had  been  prepared  months  previously 
and  were  the  basis  of  a  contract  between  the  defendant 
and  John  W.  Hood  &  Co.  for  the  construction  of  the 
building  and  the  purchase  of  the  columns  at  a  large 
price,  which  defendant  says  on  information  and  belief 
was  well  known  to  complainant;  that  defendant  ex- 
plained to  complainant  the  position  the  columns  would 
occupy  and  discussed  the  contemplated  change  of  the 
plans  so  as  to  omit  said  columns  therefrom;  that  com- 
plainant then  withdrew  all  objections  to  defendant  pro- 
ceeding with  its  plans  in  placing  said  columns  in  po- 
sition, and  complainant  when  he  withdrew  said  objec- 
tion informed  defendant  that  since  he  had  seen  the  plans 
he  was  satisfied  that  placing  the  columns  in  such  posi- 
tion as  planned  would  not  injure  him  or  his  build- 
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ing,  but  would  add  to  the  value  of  his  building ;  that,  as 
was  well  known  to  complainant,  no  part  of  the  six 
stories  of  the  building  was  at  that  time  constructed 
above  the  basement,  which  was  at  that  time  flush  and 
on  a  line  with  the  sidewalk;  that  if  complainant  had 
then  insisted  on  his  objection,  defendant  could  have 
jielded  thereto  at  that  time  without  any  very  great 
expense,  but  that  a  continuance  of  the  plans  of  defend- 
ant for  the  main  part  of  its  building  called  for  the  ex- 
penditure of  150,000  or  more,  as  was  well  known  to  com- 
plainant when  he  withdrew  his  objection;  that  some 
time  elapsed  between  the  withdrawal  of  the  objections 
and  the  continuance  of  the  construction  of  the  building, 
and  defendant,  relying  upon  complainant  having  with- 
drawn his  objections  to  the  columns,  proceeded  with  the 
building  above  the  first  story  and  completed  all  the 
walls  thereof,  and  not  until  after  defendant  had  done 
this  did  complainant  in  any  manner  renew  his  ob- 
jections to  the  columns;  that  the  columns  are  to  stand 
in  front  of  and  as  a  part  of  the  first  story  of  the 
building,  and  the  first  story  will  be  incomplete  and  un- 
finished without  them,  would  present  a  rough  and  un- 
kept  appearance,  and  the  columns  are,  as  was  well 
known  to  complainant  when  he  withdrew  his  objection 
and  when  he  renewed  it,  a  material  and  necessary  part 
of  the  building  and  a  part  of  the  support  of  the  same; 
that  after  the  renewal  of  the  complainant's  objection, 
it  would  have  cost  the  defendant  $10,000  and  caused  it 
to  make  a  breach  of  its  contract  with  John  \y.  Hood 
&  Co.  for  the  construction  of  the  building,  and  with 
tenants  to  whom  it  had  let  space  therein,  to  have  re- 
moved the  first  story  so  as  to  comply  with  the  wishes 
of  complainant  in  refraining  from  proceeding  with  said 
plans  so  that  said  columns  would  be  a  necessary  part 
thereof.  \Mierefore,  defendant  says,  on  advice  of  coun- 
sel, that  complainant  has  estopped  himself  from  re- 
newing his  objection  and  maintaining  this  bill,  and 
that,  even' if  complainant  would  suffer  any  injury  spe- 
cial to  himself,  and  not  common  to  the  public,  from  said 
columns,  he,  by  his  acts,  conversations  and  conduct 
above  described,  Avell  knowing  all  the  facts,  has  induced 
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and  permitted  defendant  to  go  to  great  trouble  and 
expense,  and,  before  a  renewal  of  his  objection,  has  in- 
duced and  permitted  defendant  to  proceed  with  its 
building  on  a  plan  including  the  columns  to  a  point 
at  which  it  would  have  been  a  great  expense  to  change 
the  same  so  as  to  omit  the  columns  or  so  as  to  place 
them  further  back  from  the  sti*eet,  if  indeed  it  would  not 
have  been  impracticable  and  impossible  to  do  so  without 
a  violation  of  its  contract  with  Hood  &  Co.,  and  its 
prospective  tenants;  that  if  complainant  would  suffer 
any  injury  from  the  columns  being  placed  in  position 
as  planned,  it  would  be  infinitesimal  in  comparison  with 
the  immediate,  proximate  and  necessary  injury  which 
defendant  would  suffer  from  the  granting  of  an  injunc- 
tion; whereby,  on  advice  of  counsel,  defendant  says 
complainant  has  estopped  himself  from  insisting  upon 
any  special  injury  by  reason  of  the  columns,  without 
the  averment  and  proof  of  which  special  injury  com- 
plainant cannot  maintain  the  suit  And  defendant  fur- 
ther says,  on  advice  of  counsel,  that  complainant  is  not 
entitled  to  have  light,  air  and  view  come  to  his  build- 
ing from  that  part  of  the  street  in  front  of  defendant's 
building  to  which*  the  defendant  has  the  fee,  and  that 
the  only  easement  to  which  the  public  or  complainant 
is  entitled  over  that  part  of  the  street  to  which  defend- 
ant has  the  fee,  is  the  right  of  passage  to  an  fro. 

The  defendant  also  demurred  to  the  bill  upon  nine- 
teen grounds,  which  were  in  substance  as  follows:  1. 
There  is  no  sufficient  averment  of  intention  to  obstruct 
Commerce  street  or  to  create  a  public  nuisance.  2. 
Complainant  does  not  show  that  he  will  suffer  irrepar- 
able damage.  3.  It  does  not  appear  but  that  the  city 
of  Montgomery  consented  to  the  erection  of  the  col- 
umns. 4.  It  is  not  shown  that  the  columns  will  be 
beyond  or  off  of  the  property  of  the  bank.  5.  It  is  not 
shown  where  the  building  line  is,  or  that  defendant  in- 
tended to  go  beyond  its  own  property  into  the  street. 
6.  No  obstruction  of  the  street  is  shown,  and  no  more 
is  shown  than  a  mere  encroachment  for  the  preven- 
tion of  which  the  court  is  without  jurisdiction  at  the 
suit  of  a  private  party.  7.  Complainant  has  a  complete 
and  adequate  remedy  at  law  for  depreciation  in  the 
value  of  his  building,  loss  in  rents,  and  destruction  of 


Digitized  by 


Google 


468  SUPREME  COURT  [Nov.  Term, 

[First  National  Bank  v.  Tyson.] 

its  symmetry,  has  no  right  to  light,  air  or  view  from 
the  part  of  Commerce  street  upon  which  the  bank's 
building  fronts,  and  any  obstruction  to  it  damnum 
absque  injuria^  for  which  he  has  no  right  of  action.  8.  No 
injury  special  and  peculiar  to  complainant,  and  not  com 
mon  to  the  public  generally,  is  shown.  9.  It  is  not 
shown  that  the  complainant  has  applied  to  the  proper 
authorities  of  the  city  to  prevent  the  alleged  nuisanca 

The  complainant  filed  exceptions  to  these  pleas  upon 
the  ground  that  the  same  were  insufficient  at  law  and 
presented  no  facts  upon  which  the  complainant  could 
join  issue.  The  defendant  moved  to  discharge  the  tem- 
porary injunction  upon  the  following  grounds:  ^'1.  Said 
injunction  was  granted  without  authority  of  law.  2. 
Said  Chief  Justice  had  no  jurisdiction  to  grant  said  in- 
junction. 3.  In  this  cause  an  injunction  was  granted 
by  Hon.  A.  I).  Sayre,  and  was  in  force  from  August  2(1, 
to  August  8th,  1901,  at  which  last  date  the  order  g^an^ 
ing  said  injunction  was  set  aside  upon  the  release  by 
defendant  of  all  damages,  and  said  injunction  was  then, 
by  Hon.  A.  D.  Sayre,  refused.  Wherefore,  defendant 
says  that  no  such  case  was  presente<l  as  authorized  said 
Chief  Justice  to  act  in  the  premisi^,  and  grant  said  in- 
junction." There  was  also  a  motion  made  to  dissolve 
the  injunction. 

The  cause  was  submitted  upon  tlie  exception  of  the 
complainant  to  the  three  plea«  filed  by  the  defendant  up 
on  the  motion  to  discharge  and  dissolve  the  injunction, 
and  upon  the  demurrers  to  the  bill.  The  chancellor  ren- 
dered a  decree  overruling  the  motions  to  discharge  and 
dissolve  the  injunction  and  the  demurrer  to  the  bill 
and  sustained  the  exceptions  to  the  several  pleas.  From 
this  decree  the  defendant  appeals,  and  assigns  the  ren- 
diti<m  thereof  as  error. 

Watts,  Troy  &  Caffey^  for  appellant. — 1.  To  en- 
title a  private  citizen  to  maintain  a  bill  to  enjoin  the 
commission  of  a  public  nuisance,  he  must  show  a  mate- 
rial damage  which  is  irreparable  and  special  and  pe- 
culiar to  himself,  and  not  suffered  by  the  public  in  com- 
mon with  him. — Mayor  v.  Roger^j  10  Ala.  47;  Ala.,  etc.. 
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Co.  V,  Ga.  Pa.,  87  Ala.  157;  Crommelin  t\  Coxe^  30  Ala. 
328;  Perry  v.  New  Orleans,  55  Ala,  421;  L.  d  .Y.  n 
Mobile,  124  Ala.  162,  166;  Columbus  v.  Witherow,  82 
Ala.  190,  193-4;  Whaley  v.  Wilson,  112  Ala.  631,  and 
120  Ala.  504;  Adler  v  .Metropolitan,  etc.,  Co.,  138  N. 
Y.  179;  14  Ency.  PI.  &  Pr.,  1137,  1138,  1145. 

2.  Without  express  provision  to  the  contrary,  dedi- 
cation of  land  for  a  street  gives  only  an  easement  of 
passage  over  it  to  the  public,  and  the  fee  of  the  center 
to  tlie  street  remains  Ik  the  abutting  proprietor. — Perry 
V.  N.  0.,  etc.,  R.  Co.,  55  Ala.  424;  M.  &  M.  v.  Ala.  Mid., 
116  Ala.  57-8. 

3.  Every  injury  done  to  another  by  the  use  of  one's 
own  property  is  danmum  absque  injuria,  unless  the  in- 
jured party  has  acquired  a  right  in  the  nature  of  an 
easement  of  such  property. — Moody  v.  McClelland,  39 
Ala,  51;  Myer  v.  Hobbs,  57  Ala.  175;  Taylor  v.  Arm- 
strong, 24  Ark.  104-5;  Packet  Co.  v.  Soicels,  50  Ark. 
471-2. 

4.  Decrease  in  money  value  or  income  producing 
capacity  of  propery  is  not  irreparable  injury. — Rouse 
V.  Martin,  75  Ala.  515;  Rosser  v.  Randolph,  7  Porter 
245;  Winter  v.  City  Council,  93  Ala.  541;  Zabriskie  v. 
Jersey  City,  13  N.  J.  Eq.,  314,  318;  Morris  v.  Pruden, 
20  N.  J.  Eq.,  530,  537;  Dana  v.  Valentine,  3  Mete. 
(Mass.)  8;  Atty.  Gen.  v.  Nichols,  16  Vesey,  Jr.,  342-3; 
Warren  v.  Broirn,  L.  R.  (1900),  2  Q.  B.  722;  2  Story 
Eq.  Juris.,  §  925;  1  High  Injunctions  (3d  ed.),  §  788; 
1  Wood,  Nuisances  (3d  ed.),  §  511;  16  Am.  &  Eng.  Ency. 
Law   (2d  ed.),  361. 

5.  When  an  abutter  has  no  title  to  a  certain  part  of 
the  street,  nothing  done  thereon  which  merely  decreases 
the  value  of  his  property  is  an  actionable  wrong  to 
him. — Decker  v.  Er^wnsville,  etc.,  133  Ind.  493;  Grand 
Rapids  V.  Heiseh  38  Mich.  62,  68-70;  Indiana  v.  Eber- 
sole,  110  Ind.  545. 

6.  Continuous  proprietors  have  no  rights  to  light, 
air  or  view  across  the  lands  of  each  other. — Ray  v.  Lynes., 
10  Ala.  63;  Ward  v.  Neal,  37  Ala.  501;  Jesse  French 
V.  Forbes,  129  Ala.  471;  Graves  v.  Smith,  87  Ala. 
450;  Parker  i\  Foote.  19  Wend.  309,  318-19;  Garrett 
V.  Janes,  65  Md.  260,  271;  Alred's  Case,  9  Coke,  59; 
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Knoirles  i\  Richardson^  1  Mod.  55;  Butt  v.  Imperial 
Co,,  2  Ch.  Ap.  160;  Jcnks  i\  WiUiains,  115  Mass.  217; 
Turner  v.  Thompson,  58  Ga.  268. 

7.  Easement  can  only  be  acquired  in  three  ways; 
(1)  by  express  grant;  (2)  by  implied  grant;  (3)  by 
prescription. — Jones  on  Easements,  §  80;  10  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  409,  418,  426;  19  lb.  1125-26. 

8.  In  the  nature  of  things,  no  easement  of  light,  air, 
or  view  from  the  highway  can  be  acquired  by  adverse 
use. — Jesse  French  Co.  v.  Forbes,  129  Ala-  471. 

9.  An  easement  of  light,  air  and  view  by  implied 
grant  extends  only  to  what  is  necessary  for  the  reason- 
able and  comfortable  enjovment  of  the  premises. — Ray 
V.  Lynes,  10  Ala.  66;  19  Ency.  Law  (2d  ed.),  115,  120, 
121;  10  lb.  424;  Jones  on  Easements,  §§  154-7;  Paine  v. 
chandler,  134  N.  Y,  385;  Robinson  v.  Clapp,  65  Conn. 
383,  388;  Morrison  v.  Marquardt,  24  Iowa  64;  Bonelli 
V.  Blackmore,  66  Miss.  136 ;  McBryde  v.  Sayre,  86  Ala. 
458,  463;  Williams  v.  Gibson,  88  Ala.  232-5;  Nichols  v. 
Luce,  24  Pick.  102. 

10.  The  quantum  of  light,  air,  and  view  to  which  one 
is  entitled,  whether  his  easement  is  gained  by  implied 
grant  or  by  prescription,  is  the  same;  and  where  the 
right  comes  by  prescription,  it  is  well  settled  that  it  is 
limited  to  necessity. — Warren  v.  Brown,  L.  R.  (1900), 
2  Q.  B.  722;  Back  v.  Stacey,  2  Car.  &  P.  465;  Kalk  v. 
Pearson,  6  Ch.  Ap.  Cas.,  811 ;  City  v.  Tennant,  9  Ch.  Ap. 
Cas.,  212;  Fifty  Asso.  v.  Tudor,  6  Gray  255;  Atty.  Gen. 
V.  Nichols,  16  Vesev,  Jr.,  343-3;  Ray  v.  Lynes,  10  Ala. 
66;  10  Ency.  (2ded.),424. 

O.  r.  Maner^  contra. — The  encroachment  by  the  erec- 
tion of  the  pillars  on  a  public  street  constitutes  a  public 
nuisance  and  can  be  abated  or  enjoined, — State  v. 
Edens,  85  N.  C.  526;  ^fcClounhry  v.  Finney,  37  La. 
Ann.  31;  Webb  r.  Demopnlis,  95  Ala.  116;  Costello  v. 
State.  108  Ala.  45;  Reid  v.  Mayor  and  Aldermen  of  Bir- 
mingham, 92  Ala.  339;  Field  v.  Barling,  24  L.  R.  A 
406;  Flynn  v.  Taylor,  14  L.  R.  A.  556;  Dill  v.  Board  of 
Education.  10  L.  R.  A.  276;  State  v.  Berdetta.  73  Ind. 
185;  State  r.  Mobile,  5  Port  279;  Cabbell  v.  Wimam4i, 
127  Ala.  320. 

Vol.  133. 


Digitized  by 


Google 


i?W]  OF  ALABAMA.  471 

[First  National  Bank  v.  Tysan.] 

The  complainant  although  a  private  citizen,  being  in- 
jured by  the  encroachment  on  a  sidewalk,  in  a  way 
different  from  the  public  in  general,  can  maintain  the 
present  bill.  It  is  a  well  settled  principle  of  law  that 
one  sustaining  a  peculiar  injury  to  himself  not  suffered 
by  the  general  public  may  maintain  a  bill  in  equity  to 
have  a  public  nuisance  abated. — Cabbell  v,  Williamsy 
127  Ala.  320;  Douglas  i\  City  Council,  118  Ala.  599; 
yiningcr  v.  Norwood ^  72  Ala.  277;  Kennedy  v.  Jones, 
11  Ala.  63.  "In  addition  to  the  rights  of  the  public  to 
maintain  a  suit  in  equity  for  an  injunction,  private  citi- 
zens who  are  sj)ecially  injured  by  an  obstruction  and 
interested  in  preventing  its  continuance,  may,  upon  a 
proper  showing,  maintain  a  suit  in  equity  for  an  in- 
junction.— Elliott  on  Roads  and  Streets  (2d  ed.),  §  665; 
Field  i\  Barling,  supra;  Dill  v.  Board  of  Education, 
supra;  Flynn  v.  Taylor,  supra;  Casebeer  v,  Howry,  55 
Pa.  St.  Rep.  419. 

"An  unlawful  deprivation  of  a  substantial  legal 
right  necessarily  implies  injury  to  the  party  so  de- 
prived." 

It  has  been  well  settled  by  many  well  considered  cases 
that  an  abutter  upon  a  public  street  has  an  easement  in 
the  street  for  ingress  and  egress  to  and  from  his  prem- 
ises and  also  for  the  free  and  uninterrupted  passage  and 
circulation  of  light  and  air  through  and  over  such  street 
for  the  benefit  of  property  situated  thereon. — Storey  v. 
X.  r.  Elev.  R.  Co.,  90  N.  Y.  122;  TMhr  v.  Met.  Elev. 
R.  Co.,  104  N.  Y.  268;  Barnett  v.  Johnson,  15  N.  J.  Eq., 
481;  Dill  V.  Board  of  Education,  10  L.  R.  A.  276;  Field 
V.  Baffling,  24  L.  R.  A.  406;  Elliott  on  Roads  and 
Streets  (2d  ed.),  §  695. 

It  has  been  expressly  decided  that  the  municipality 
except  by  valid  legislative  authority  (and  by  this  we 
do  not  concede  that  the  legislature  can  authorize  a  pri- 
vate obstruction  to  a  public  street)  cannot  license  or 
permit  any  private  encroachment  on  a  public  highway, 
and  that  any  private  encroachment  on  a  public  highway 
is  a  nuisance  per  se  even  though  permitted  and  sanc- 
tioned by  the  athorities  of  the  city. — State  t\  Mobile, 
5  Port.  279;  Webb  v.  Demopolis,  95  Ala.  IIQ  ;Costello 
r.  State.  108  Ala.  45;  Hollc  v.  Atty.  Gen.,  72  Ala.  411; 
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City  of  Mobile  v.  L.  d  X.  R.  R.  Co.,  124  Ala.  132;  L.  & 
N.  R.  R.  Co.  V.  M.  J.  db  K.  C.  R.  R.  Co.,  124  Ala.  162; 
Elliott  on  Roads  and  Streets  (2d  ed.),  §  653;  Field  v. 
Barlinfi.  24  L.  R.  A.  406;  Fhfnn  v.  Taylor,  14  L.  R.  A. 
556;  Ri'imn's  Appeal,  100  Pa.  St.  Rep.  185;  Toxonsend 
V.  EpHtein,  49  Atl.  Rep.  629. 

HARALSON,  J. — The  cause  was  submitted  for  decree 
on  the  pleadingfs,  the  exceptions  of  complainant  to  the 
three  pleas  filed  by  the  defendant,  the  motions  to  dis- 
charge and  dissolve  the  injunction,  and  on  the  demurrer 
to  the  bill,  accompanied  by  the  several  affidavits  filed 
by  the  complainant  and  defendant. 

It  may  be  stated  broadly,  since  it  seems  to  be  everj^- 
whei-e  settled  in  this  country,  that  a  building  or  other 
structure  of  like  nature,  erected  on  a  street — which  in- 
cludes its  sidewalks — ^without  the  sanction  of  the  legis- 
lature, is  a  nuisance;  that  public  "highways  belong 
from  side  to  side  and  from  end  to  end  to  the  public," 
and  they  are  entitled  to  a  free  passage  along  any  por- 
tion of  it,  not  in  use  by  some  other  traveller,  and  there 
can  be  no  rightful  permanent  use  of  the  way  for  private 
purposes. — Elliott  on  R.  &  S.,  §  645.  This  court  has 
said :  "The  public  have  a  right  to  passage  over  a  street, 
to  its  utmost  extent,  unobstructed  by  any  impediments, 
and  any  unauthorijted  obstruction  which  necessarily 
impedes  the  lawful  use  of  a  highway  is  a  public  nui- 
sance at  comnwrn  law." — Costello  r.  The  State,  108  Ala- 
45.  Again,  it  is  said :  "Any  permanent  obstruction  to  a 
public  highway,  such  as  would  be  caused  by  the  erec- 
tion of  a  fence  or  building  thereon,  is,  of  itself,  a  nui- 
sance, though  it  should  not  operate  as  an  actual  ob- 
stacle to  travel,  or  work  a  positive  inconvenience  to  any 
one.  It  i«  an  encroachment  upon  a  public  right,  and  as 
such,  is  not  permitted  to  be  done  by  the  law,  with  im- 
punity."—aSVo^c  r.  Edens.  85  N.  C.  526. 

It  is  again  well  settled,  that  a  municipal  corporation 
cannot  license  the  erection  or  commission  of  a  nuisance 
in  or  on  a  public  street.  "A  building,"  says  Dillon, 
"or  other  structure  of  like  nature,  erected  upon  a  street 
without  the  sanction  of  the  legislature,  is  a  nuisance. 
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and  the  local  corporate  authorities  of  a  place  cannot 
give  a  valid  permission  thns  to  occupy  streets,  without 
express  power  to  this  end  conferred  on  them  by  the 
charter  or  statute.  The  usual  power  to  regulate  and 
control  streets  has  even  been  held  not  to  authorize  the 
municipal  authorities  to  allow  them  to  be  encroached 
upon  by  the  adjoining  owner,  by  erections  made  for  his 
exclusive  use  and  adA-antage,  such  as  porches  extending 
into  the  streets,  or  flights  of  stairs  leading  from  the 
fTound  to  the  upper  stories  of  buildings,  standing  on 
the  line  of  the  streets.  The  person  erecting  or  main- 
taining a  nuisance  upon  a  public  street,  alley  or  place, 
is  liable  to  the  adjoining  otrner  or  other  person  who 
wiffers  special  damages  therefrom." — 2  Dillon's  Mun. 
Corp.,  §  660,  and  authorities  there  cited ;  State  v.  Mayor ^ 
5  Port  279;  Treb6  v,  DemopoUs,  87  Ala.  666;  s.  c.  95 
AljL  116;  Hoole  v.  Attorney  General,  22  Ala.  194;  Cos- 
iello  V.  The  State,  supra;  Douglas  v.  City  Council,  118 
Ala.  599. 

There  can  be  no  question  but  that  the  erection  of  the 
(roposed  pillars  by  defendant  in  front  of  its  building 
on  the  street,  and  which  are  to  extend,  as  admitted, 
twenty-two  inches  beyond  the  west  line  of  said  building 
onto  the  sidewalk,  is  a  public  nuisance,  to  abate  which, 
the  public  might  maintain  a  bill. — Reed  v.  Mayor,  92 
Ala.  34 ;  1  Dillon  on  Mun.  Corp.,  §  374 ;  Elliott  on  R.  & 
8.,  §§  664,  665;  authorities  mpra. 

It  is  also  well  understood,  that,  in  addition  to  the 
right  of  the  public  to'maintain  a  suit  in  equity  for  an 
injunction  against  the  erection  and  maintenance  of  a 
public  nuisance,  a  private  citizen  who  sustains  an  in- 
jury therefrom,  different  in  degree  and  kind  from  that 
snffered  by  the  general  public,  may  maintain  a  suit  in 
tqnity  to  enjoin  it — Cabbell  v.  Williams,  127  Ala.  320; 
Mayor  v,  Rodgers,  10  Ala.  36,  47;  Elliott  on  R.  &  g., 
§  665.  As  to  the  injury  being  irreparable,  or  not  capa- 
Me  of  full  and  complete  compensation  in  damages,  as 
i»  sometimes  said  to  be  the  requirement  in  case  a  pri- 
vate citizen  complains  to  abate  it,  Mr.  Elliott  observes 
in  the  section  referred  to,  that  "the  phrase,  ^irreparable 
iBjury'  is  apt  to  mislead.  It  does  not  necessarily  mean, 
as  used  in  the  law  of  injunctions,  that  the  injury  is  be- 


Digitized  by 


Google 


474  SUPREME  COURT  [Nov.Teniv 

[First  National  Bank  v.  Tyson.] 

yond  the  possibilities  of  compensation  in  damages,  nor 
that  it  must  be  very  great.  And  the  fact  that  no  actual 
damages  can  be  proved,  so  that  in  an  action  at  law  the 
jury  could  not  aAvard  nominal  damages  only,  often  fur- 
nishes the  very  best  reason  why  a  court  of  equity  should 
interfere  in  cases  where  the  nuisance  is  a  continuous 
one." — Ogletree  v,  McQuaggs,  67  Ala.  580. 

On  the  same  subject  Mr.  Wood  states,  that  "By  irre- 
parable injury,  is  not  meant  such  injury  as  is  beyond 
possibility  of  repair,  or  bejond  possibility  of  compen- 
sation in  damages,  nor  necessarily  great  injury  or  great 
damage;  but  that  species  of  injury,  whether  great  or 
small,  that,  ought  not  to  be  submitted  to  on  the  one 
hand,  or  inflicted  on  the  other,  and  which,  because  it  is 
so  large  on  the  one  hand,  or  small  on  the  other,  is  of 
such  constant  and  frequent  occurrence  that  no  fair  or 
reasonable  redress  can  be  had  therefor  in  a  court  of 
law." — 2  Wood  on  Nuisances,  §  778  and  n. ;  3  Pom.  Eq. 
Jur.,  §  1349;  Whaley  t\  Wihoti,  112  Ala.  630. 

The  bill  alleges,  "that  said  encroachment  [of  the  erec- 
tion of  said  pillars  on  the  sidewalk]  upon  said  highway 
is  a  public  nuisance,  not  only  infringing  upon  the  rights 
of  the  commonwealth  of  Alabama,  but  if  same  are  com- 
pleted and  placed  in  position,  as  now  contemplated  by 
the  First  National  Bank,  said  encroachment  wall  greatly 
damage  your  orator  beyond  that  which  is  common  to 
the  public  generally,  by  injuring  and  depreciating  tiie 
value  of  your  orator's  property,  and  by  destroying  the 
symmetry  of  your  orator's  building  along,  the  highway, 
which  is  valuable,  and  by  obstructing  the  light,  air  and 
view  necessarily  ensuing  therefrom,  and  by  depreciat- 
ing the  rental  value  of  your  orator's  property,  in  that 
the  vie^w  of  persons  going  south  along  said  highway 
north  of  your  orator's  building,  will  be  cut  oflf  from  your 
orator's  building."  He  also  avers  that  the  tenants  in 
his  building  are  valuable  to  him,  and  some  of  them 
have  informed  complainant,  that  if  said  columns  en- 
croach on  said  highway,  or  if  any  part  of  said  building 
of  defendant  encroaches  on  said  highway,  they  will  no 
longer  remains  his  tenants.  Here  is  averment  of  special 
damage  to  complainant,  apart  from  that  which  may 
be  suffered  by  the  public  at  large. 
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It  appears  that  the  bases  of  the  columns  proposed 
to  be  erected  in  front  of  defendant's  building  are  out- 
side of  the  west  wall  of  the  main  structure  to  which  they 
are  expected  to  be  attached,  and  as  is  averred  and  not 
denied,  ''are  to  extend  from  the  sidewalk,  sixteen  feet 
in  height,  more  or  less,  and  are  to  extend  two  feet  more 
or  less  (22  inches  seems  to  be  the  real  extent)  beyond 
the  established  building  line  on  said  highway,  into  and 
upon  the  street"  It  is  wholly  immaterial,  it  may  be 
added,  whether  these  columns  are  designed  to  be  for 
ornament  or  utility,  or  whether  defendant  will  be  preju- 
diced more  by  the  temporary  injunction  against  their 
erection,  than  complainant  might  be,  if  it  had  not  been 
granted. 

We  try  the  case  on  this  appeal,  on  the  pleadings  as 
they  are  presented,  in  advance  of  any  evidence  taken  in 
the  cause.  Whether  the  evidence  when  taken  will,  on 
submission  of  the  case  for  final  disposition,  sustain  the 
averments  for  relief  or  not,  we  are  not  given  to  know. 
It  is  a  case  as  presented,  as  the  court  below  held,  and 
we  think  properly,  where,  everything  considered,  the 
complainant  was  entitled  to  his  injunction,  and  its  con- 
tinuance, to  await  the  final  disposition  of  the  cause. 
Han-ison  v.  Yerhy^  87  Ala.  185. 

The  defendant,  it  may  be  conceded,  o\\tis  as  it  claims, 
to  the  center  of  the  street  in  front  of  its  building,  and 
its  right  to  the  use  of  its  property  in  any  way  it  pleases, 
subject  only  to  the  easement  of  the  public  along  the 
street,  as  a  thoroughfare  of  travel  and  commerce;  but 
it  denies  to  complainant  the  right  to  light,air  and 
view,  except  from  that  part  of  the  street  immediately 
in  front  of  his  property.  So  far  as  light  and  air  are 
concerned,  the  subject  has  been  much  discussed, 
and  may  be  taken  as  well  settled,  but  the  question  of 
view,  if  distinguishable  from  these,  has  not  often  arisen. 
The  easement  of  light  and  air  is  placed,  on  what  would 
seem  to  be  good  reason,  and  certainly  on  authority, 
along  with  the  easement  of  access,  the  one  no  more  im- 
portant than  the  other,  except  in  degree.  This  ease 
ment  of  access,  says  Mr.  Elliott,  "is  so  far  regarded  as 
private  property  that  not  even  the  legislature  can  take 
it  away  and  deprive  the  owner  of  it  without  compen- 
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sation.  In  New  York  and  in  most  of  the  States  in  which 
the  question  has  arisen,  the  abutter  has  an  easement  in 
the  light  and  air  over  the  street,  and  ^above  the  sur- 
face there  can  be  no  lawful  obstruction  to  the  access 
of  light  and  air,  to  the  detriment  of  the  abutting 
ownei*,'  '•  In  support  of  the  text,  note  1,  many  authori- 
ties from  different  courts  are  cited,  including  the  case 
of  the  N.  Y,  Elevated  Railroad  Co,  v.  Fifth  Nat.  Bank, 
135  U.  S.  432.  In  the  case  last  cited  the  court  say: 
"The  owners  of  lands  abutting  on  a  street  in  the  city  of 
New  York  have  an  easement  of  way  and  of  light  and 
air  over  it;  and  through  a  bill  in  equity  for  an  injunc- 
tion, may  recover  of  the  elevated  railroad  company  full 
compensation  for  this  easement;  but  in  an  action  at 
law,  cannot,  without  the  defendant's  acquiescence,  re- 
cover permanent  damages,  measured  by  the  diminution 
in  value  of  their  property,  but  can  recover  such  tem- 
porary damages  only  as  they  have  sustained  to  the 
time  of  commencing  action." 

From  the  well  considered  case  of  Barnett  v.  Johnson, 
15  N,  J.  Eq.  481,  we  quote  approvingly  what  w^e  con- 
sider to  be  especially  applicable  to  the  case  in  hand, 
that  there  are  "Two  classes  of  rights,  originating  in 
necessity  and  in  the  exigencies  of  human  affairs,  spring- 
ing up  coeval  with  every  public  highway,  and  which 
are  recognized  and  enforced  by  the  common  law^  of  all 
ci\ilized  nations.  The  first  relates  to  the  public  pass- 
age, the  second,  subordinate  to  the  first,  but  equally 
perfect  and  scarcely  less  important,  relates  to  the  ad- 
joining owners.  Among  the  latter  is  that  of  receiving 
from  the  public  highway  light  and  air  *  *  *  When 
people  build  upon  the  public  highway,  do  they  inquire 
or  care  who  owns  the  fee  of  the  road-bed  [or  street]? 
Do  they  act  or  rely  on  any  other  consideration  except 
that  it  is  a  public  highway,  and  they  the  adjacent  own- 
ers? Is  not  this  a  right  of  universal  exercise  and  ac- 
knowledgment in  all  times  and  in  all  countries,  a  right 
of  necessity,  without  which  cities  could  not  have  been 
built,  and  without  the  enforcement  of  which  they  would 
soon  become  tenantless?  It  is  a  right  essential  to  the 
very  existence  of  dense  communities.     *     *     *     It  is  a 
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right  founded  in  such  an  urgent  necessity  that  all  laws 
and  legal  proceedings  take  it  for  granted.  A  right  so 
strong  that  it  protects  itself,  so  urgent  that,  upon  any 
attempt  to  annul  or  infringe  it,  it  would  set  at  defiance 
all  legislative  enactment  and  all  judicial  decision/' 
Dill  V.  Board  of  Education,  10  L.  R.  A.  276;  Field  v. 
Barling,  149  111.  556.  s.  C.  24  L.  R.  A.  406. 

In  the  case  of  Dill  v.  Board  of  Education, 
supra,  touching  the  rights  of  parties  to  streets 
dedicated  to  public  use,  the  court  said:  "If 
we  inquire  what  those  rights  are,  we  find  that 
they  are  twofold :  first,  sl  right  of  access  from  the  abut- 
ting property,  and  a  passage  to  and  fro  over  it  in  all 
its  extent;  and,  second,  a  right  of  light,  air,  prospect 
and  ventilation.  These  rights  are  quite  distinct  from 
each  other,  and  capable  of  being  separately  exercised 
and  enjoyed.  The  right  of  light,  air  and  ventilation 
may  be  enjoyed  fully  without  the  least  exercise  of  the 
right  of  access  and  passage.  That  this  right  of  light, 
air,  prospect  and  ventilation  exists  is  clearly  estab- 
lished by  the  authority  of  this  and  other  States." — Hah 
lock  V.  Scheyer,  33  Hun.  111. 

It  is  difficult  to  understand,  why  an  easement  of  view 
from  every  part  of  a  public  street,  is  not,  like  light  and 
air,  a  valuable  right,  of  which  the  owner  of  a  building 
on  the  street,  ought  not  to  be  deprived  by  an  encroach- 
ment on  the  highway  by  a  coterminous  or  adjacent  pro- 
prietor. The  right  of  view  or  prospect,  is  one  implied, 
like  other  rights,  from  the  dedication  of  the  street  to 
public  uses.  As  was  well  said  by  the  learned  judge 
below  in  respect  to  this  right,  "It  seems  to  be  a  valua- 
ble right  appurtenant  to  the  ownership  of  land  abutting 
on  the  highway,  and  to  stand  upon  the  same  footing, 
as  to  reason,  with  the  easement  of  motion,  light  and  air, 
and  to  be  inferior  to  them  only  in  point  of  convenience 
or  necessity,  and  that  an  interference  with  it  is  inconsis1> 
ent  with  the  public  right  acquired  by  dedication.  The 
opportunity  of  attracting  customers  by  a  display  of 
goods  and  signs  is  valuable,  as  I  have  no  doubt  the 
streets  of  any  city  in  the  world  will  demonstrate."  As 
to  these  and  all  other  matters  brought  forward,  the  in- 
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junction  should  await  the  decision  of  the  cause  when 
tried  for  final  decree,  on  pleadings  and  proof  taken. 

The  demurrer  on  the  ground  that  it  is  not  alleged  in 
the  bill  that  complainant  had  applied  without  success 
to  the  authorities  of  the  city  of  Montgomery  for  relief, 
is  wanting  in  merit  He  had  a  right  to  file  the  bill  with- 
out reference  to  any  action  taken  by  the  city. — Doug- 
lass V.  City  Council  of  Montgomery^  118  Ala.  611.  The 
demurrer  as  to  any  of  its  grounds  was  properly  over- 
ruled. 

From  what  has  been  said,  it  will  appear  that  the 
first  and  second  pleas  were  properly  held  to  be  without 
merit  See  L.  &  N.  R.  R.  Co.  v.  M.  J.  d  K.  C.  R.  R,  Co., 
124  Ala.  162;  Webb  v.  DemopoliSy  95  Ala.  116,  respec- 
tively, as  to  each  of  these  pleas.  The  court  held,  that 
the  third  plea,  as  originally  filed  was  good;  but  as 
amended  was  bad  for  duplicity, — citing  Story  Eq.  PI. 
653.  Without  considering  the  third  plea  as  originally 
filed,  we  concur  with  the  court  below,  that  as  amended, 
it  was  bad  for  duplicity.  There  was  no  error  in  overrul- 
ing the  motion  to  discharge  and  dissolve  the  injunction, 
and,  finding  no  reversible  error  in  any  of  the  rulings  of 
the  court  below,  let  it«  decree  be  affirmed. 

Affirmed. 

Tyson,  J.,  not  sitting. 


Collier  v.  Carlisle. 

BUI  in  Equity  to  remove  Cloud  from  Title. 

1.  Bill  in  equity  to  remove  cloud  from,  title;  burden  of  proof. 
Where  a  bill  is  filed  by  a  married  woman  to  remove  a  cloud 
from  her  title,  and  the  title  of  the  complainant  is  claimed  by 
mesne  conveyances  from  her  husband,  and  the  defendant  in 
his  answer  sets  up  that  the  conveyances  by  which  the  com- 
plainant claims  title  were  made  to  hinder,  delay  and  defraud 
the  defendant  and  other  creditors  of  the  husband,  the  bur- 
den is  upon  the  complainant  to  establish  her  title  and  pos- 
session as  alleged  in  the  bill,  and  to  show  a  consideration  paid 
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for  the  property,  and  in  falling  to  meet  this  burden  the  com- 
plant  is  not  entitled  to  the  relief  prayed. 
2.  Same;  landlord  and  tenant;  right  of  stranger  to  maintain  hill. 
The  attornment  of  a  lenant  to  a  stranger  does  not,  of  itself, 
destroy  the  possession  of  the  landlord;  and  when  the  pos- 
session of  the  rented  premises  is  tortiously  gained  from  the 
tenant,  or  the  tenant  has  been  induced  to  attorn  to  a  stranger, 
a  court  of  equity  will  not,  on  such  possession,  entertain  a  bill 
at  the  instance  of  the  tort-feasor,  or  the  person  attorned  to, 
to  remove  a  cloud  from  his  title  to  the  land. 

Appeal  from  the  Chancery  Court  of  Pike, 

Heard  before  the  Hon.  William  L.  Parks. 

Tlie  bill  in  this  ease  was  filed  by  the  appellee,  Mrs. 
A.  A.  Collier,  a  married  woman,  against  the  appellee, 
M.  X.  Carlisle.  The  facts  of  the  case  are  sufficiently 
stated  in  the  opinion. 

Upon  the  submission  of  the  cause  upon  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainant 
was  not  entitled  to  the  relief  prayed  for,  and  ordered  the 
bill  dismissed.  From  this  decree  the  complainant  ap- 
peals, and  assigns  the  rendition  thereof  as  error. 

A.  C.  Worthy,  for  appellant,  cited  Ray  v.  Womble^ 
56  Ala.  32;  Lockett  v.  Hurt,  57  Ala.  188;  kimith  v,  Gil- 
mer,  93  Ala.  224;  3  Brick.  Dig.,  §  97;  Warren  v.  Wag- 
ner ^  75  Ala.  188;  ticoit  v.  Cotton^  91  Ala.  623;  Brooks 
V.  Rogers,  99  Ala.  438 ;  Davis  v.  Pou,  103  Ala,  443. 

(li'NTER  &  (tunter  and  M.  N.  Carlisle,  contra^  cited 
Bowling  v.  Crook,  104  Ala.  133;  Campbell  v,  Davis, 
85  Ala.  56;  Tiinley  v.  Hanner,  67  Ala.  101;  Fleming  v. 
Moore,  122  Ala.  399;  Crim  v.  Nelms,  78  Ala.  606. 

TYSON,  J.— The  bill  in  this  cause  was  filed  to  re- 
move an  alleged  cloud  upon  the  title  asserted  by  com- 
plainant to  certain  lands  described  in  the  bill,  and  to 
enjoin  the  execution  of  a  writ  of  possession  for  the 
land  by  respondent  issued  upon  a  judgment  in  eject- 
ment obtained  by  him  against  one  Hayes,  who  was,  at 
the  time  of  the  rendition  of  the  judgment  in  the  pos- 
session of  the  land.  On  the  final  hearing,  the  bill  was 
iismissed  and  this  appeal  is  prosecuted  from  that  de- 
rree. 


Digitized  by 


Google 


480  SUPREME  COURT  fNov.  Term. 

[Collier  v.  Carlisle.] 

It  is  averred  in  the  bill  that  complainant  is  in  the 
actual  possession  of  the  land  and  has  the  legal  title  to 
it.  She  claims  title  as  shown  by  her  pleadings  through 
mesne  conveyance  from  her  husband.  Her  claim  of  title 
is  stated  to  be,  a  mortgage  executed  by  her  husband  to 
J.  C.  Henderson  of  date  April  1,  1891,. a  transfer  of 
that  mortgage  by  Henderson  to  one  Lane  of  date  Feb- 
ruary 19,  1895,  a  transfer  by  Lane  to  complainant  on 
November  22,  1895,  deed  by  complainant  and  her  hus- 
band on  foreclosure  of  mortgage  to  one  Robertson  of 
date  April  6,  1896,  and  a  deed  from  Robertson  and 
wife  to  complainant  of  date  December  31,  1896. 

Neither  of  the  transfers  of  the  mortgage  were  recorded 
and  the  deed  to  Robertson  and  the  one  from  Robertson 
to  complainant  were  not  recorded  until  March  8,  1899. 
Nor  was  the  execution  of  the  transfers  or  assignment 
of  the  mortgage  proven. 

In  his  answer,  the  respondent  denies  the  complainant's 
title  and  possession  and  asserts  title  in  himself,  claim- 
ing to  have  derived  it  under  a  sheriff's  deed  executed  to 
him  by  virtue  of  a  sale  under  an  execution  issued  upon 
a  judgment  obtaine<l  by  him  against  the  complainant^ 
husband  in  1895.  It  is  also  averred  that  the  alleged 
transfer  by  Lane  to  complainant  was  made  to  hinder, 
delay  or  defraud  the  respondent,  who  at  that  time  was 
a  creditor  of  the  husband.  That  the  complainant  fur- 
nished no  part  of  the  money  paid  Lane,\but  that  it  be- 
h)nged  to  her  husband,  the  mortgagor.  It  is  further 
averred  that  the  deed  to  Robertson  and  the  one  from  him 
to  complainant  was  without  consideration,  and  that 
Robertson  never  went  into  possession  of  the  land  as 
purchaser  at  the  foreclosure  sale  or  otherwise,  or  ex- 
ercised any  acts  of  ownership  over  it;  but  that  these 
deeds  were  a  part  of  the  scheme  of  complainant  and 
her  husband  to  defraud  the  respondent  as  a  creditor  of 
the  husband  and  to  put  the  land  beyond  his  reach. 

Under  the  issues  thus  presented  by  the  pleadings  it 
is  entirely  clear  that  the  burden  was  upon  the  complain- 
ant to  establish  her  title  and  possession  as  alleged.  The 
paper  purporting  to  be  a  transfer  or  assignment  of  the 
mortgage,  by  Henderson  to  Lane  and  by  Lane  to  com- 
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plaiiiant  was  not  self-proving.  The  respondent  not  be 
ing  a  party  to  it,  proof  of  its  execution  should  have 
been  made.  This  was  not  done.  The  objection  to  its 
introduction  in  evidence  by  respondent  on  that  ground 
should  have  been  sustained.  With  these  transfers  elim- 
inat^ed,  the  complainant  has  failed  to  prove  her  title 
as  alleged.  Nor  do  we  think  that  she  has  discharged 
the  burden  of  proving  her  possession  of  the  land  at 
the  date  of  the  filing  of  the  bill.  The  preponderance 
of  the  testimony  shows  that  Bragg  and  Pritchett  rented 
the  land  for  the  year  1900  from  Mrs.  Hayes,  who  was 
in  possession  as  the  tenant  of  the  respondent.  That 
after  renting  the  land  from  her,  they  at  the  instance  of 
complainant's  husband  attempted  to  attorn  to  the  com- 
plainant as  her  tenant  for  that  year.  It  is  only  by  and 
through  this  tortious  act  of  theirs  and  hers,  that  she 
claims  to  be  in  possession.  This  is  not  such  a  possession 
as  a  court  of  equity  will  protect — Fleming  v,  Moore, 
122  Ala.  399,  and  authorities  therein  cited.  It  is  of 
no  consetjuence  that  their  rental  contract  with  Mrs. 
Hayes  may  have  been  void,  under  the  statute  of  frauds. 
They  acquired  the  possession  from  her  and  they  can- 
not be  permitted,  without  first  surrendering  the  pos- 
session to  her,  to  dispute  her  title  or  her  right  to  the 
possession. 

Furthermore,  the  defense  of  fraud  set  up  in  respond- 
ent's answer  was  a  good  one  and  imposed  upon  com- 
plainant this  burden  of  showing  a  consideration  paid 
by  her  for  the  land,  since  respondent's  debt  was  a  sub- 
sisting one  at  and  prior  to  the  transfer  of  the  mortgage 
to  her  by  Lane,  if  ever  made,  and  the  execution  of  the 
other  conveyances  through  which  she  claims  title. — Kel- 
ley  V,  ConneU,  110  Ala.  543;  Wood  v.  Riley,  121  Ala. 
160.  It  is  of  no  consequence  that  the  answer  wus  not 
made  a  cross-bill  «seeking  affirmative  relief  against  these 
Si;veral  conveyances  which  are  alleged  to  have  been  made 
to  hinder,  delay  or  defraud  this  respondent  in  the  col- 
lection of  his  debt  against  the  husband.  If  fraudulent, 
as  alleged,  she  cannot  invoke  the  aid  of  a  court  of  con- 
science to  protect  a  possession  acquired  under  tbfnn. 
The  complainant  having  utterly  failed  to  meet  the  bar- 
sic 
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den  of  proof  (*ast  upon  her  bv  this  defense  .sht?  nmst 
fail. 

Tliere  is  no  (nor  in  the  record,  and  the  decrc*?  nmst 
be  affirmed. 


Evans  v.  Southern  Railway  Co. 

Action  ayainst  Railroad  Company  to  recover  Damages 
for  Killinff  Stock, 

1.  Pleading  and  practice;  actions  ex  delicto  and  ex  contractu  can 

not  be  joined. — ^A  complaint  which  contains  a  count  in  case, 
which  is  607  delicto,  and  another  count  which  is  in  assumpsit, 
is  subject  to  demurrer  for  misjoinder  of  actions. 

2.  Same;  when  complaint  is  in  assumpsit  and  not  in  case. — In  an 

action  against  a  railroad  company  to  recover  damages  for 
the  loss  of  hogs,  a  count  of  the  complaint,  which  after  aver- 
ring that  the  stock  were  killed  by  being  run  over  by  a 
train  operated  on  the  defendant's  road,  then  avers  that  the 
defendant  had  contracted  with  the  plaintiff  that,  in  conside- 
ration of  the  construction  of  a  right  of  way  over  plaintiff's 
lands,  it  would  keep  the  railroad  fenced  on  both  sides  through 
plaintiff's  lands  and  keep  and  maintain  cattle  guards  at  the 
boundary  of  plaintiff's  lands,  and  that  while  the  defendant 
had  constructed  such  fences  and  cattle  guards,  it  carelessly 
and  negligently  allowed  the  same  to  get  out  of  repair  and 
become  destroyed,  and  that  by  reason  of  such  failure  and 
negligence  of  duty  on  the  part  of  defendant  the  plaintiff's 
stock  entered  upon  the  defendant's  railroad  track  and  was 
killed.  Slates  a  cause  of  action  in  assumpsit.  (Tyson,  J.,  dis- 
senting, holds  that  such  count  states  a  cause  of  action  in 
case. 

3.  Railroad  company;  effect   of  agreement  with   land     owner     to 

build  and  maintain  fences  and  cattle  guards. — An  agreement 
by  a  railroad  company  with  a  land  owner  that  it  will  build 
and  maintain  fences  and  cattle  guards  in  consideration  of 
the  latter's  grant  of  a  right  of  way,  is  prima  facie  binding 
on  the  company  to  pay  the  land  owner  for  injuries  to  stock 
entering  on  the  track  of  the  railroad  company  in  consequence 
of  the  company's  failure  to  maintain  the  fences  and  cattle 
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guards  in  accordance  with     the     terms     of     the     contract. 

4.  Same;  same;  action  for  'breach  thereof. — In  an  action  against 

a  railroad  company  to  recover  damages  to  the  plaintiff's 
stock,  resulting  from  the  breach  of  a  contract  entered  into 
between  the  plaintift  and  the  defendant,  by  which  the  rail- 
road company  agreed  to  build  and  maintain  fences  and  cattle 
guards  through  the  land  of  the  plaintiff,  it  is  unnecessary  for 
the  complaint  to  aver  when  the  contract  was  first  broken; 
since  the  breaches  may  be  several  and  continuous. 

5.  Statute  of  franids;   how  defense  presented. — The     statute     of 

frauds,  to  be  available  as  a  defense,  must  be  specially  plead- 
ed, and  such  defense  can  not  be  taken  advantage  of  by  de- 
murrer. 

Appeal  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  John  Moore. 

This  was  an  action  brought  by  the  appellant,  A.  P. 
Evans,  against  the  appellee,  the  Southern  Railway  Co. 
The  suit  was  originally  commenced  in  a  justice  of  the 
peace  court  and  was  carried  by  appeal  to  the  circuit 
<*()urt.  In  the  circuit  court  the  plaintiff  filed  a  com- 
plaint containing  two  counts.  In  the  first  count  the 
plaintiff  sought  to  recover  the  sum  of  thirty  dollars  for 
the  killing  of  two  hogs  by  a  train  operated  on  the  de- 
fendant's railroad  track,  and  averred  in  said  count  that 
the  defendant  "so  negligently  operated  said  locomotive 
and  train  of  cai-s  attached  thereto  that  in  consequence 
of  the  negligencre  of  the  defendant,  its  agents,  servants 
or  employees,  two  hogs  of  the  plaintiff  were  run  over" 
by  said  locomotive  or  train  of  cars  and  were  killed.  In 
the  second  count,  after  averring  that  the  plaintiff's  two 
hogs  were  run  over  and  killed  by  a  train  of  cars  ope- 
rated on  the  defendant's  track,  the  plaintiff  then  averred 
as  follows:  "That  the  defendant  had  contracted  with 
him  in  construction  of  a  right  of  way  through  and  over 
this  plaintiff's  land;  that  they  would  keep  said  rail- 
road fences  on  both  sides  through  plaintiff's  land,  and 
keep  and  maintain  cattle  guards  at  the  boundary  of 
plaintiff's  land,  and  plaintiff  avers  that  defendant  did 
construct  such  fences  and  cattle  guards,  but  that  the  de- 
fendant negligently  and  carelessly  allowed  the  said 
fences  and  cattle  guards  to  get  out  of  repair  or  become 
destroyed.  And  plaintiff  avers  that  by  reason  of  such 
negligence  and  failure  of  duty  on  the  part  of  defendant, 
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plaintiff's  hogs  entered  upon  the  right  of  way  and  rail- 
road track  of  defendant.'' 

The  defendant  demurred  to  this  complaint  upon  the 
ground  that  there  was  a  misjoinder  of  counts,  in  that 
count  number  one  was  cd-  dcHcto  and  count  number  two 
was  ex  contractu.  This  demurrer  was  sustained.  After 
the  demurrer  to  the  complaint  containing  the  two  counts 
was  sustained,  the  plaintiff  filed  another  count,  num- 
bered three,  in  which  he  averred  the  operation  by  the 
defendant  of  a  train  of  cars  along  its  road  and  that 
said  train  of  cars  so  operated  by  the  defendant  ran 
over  and  killed  the  two  hogs  belonging  to  the  plaintiff. 
The  third  count  of  the  complaint  then  continued  as  fol- 
lows :  "And  plaintiff  avers  that  the  defendant  had  con- 
tracted with  him,  to-\\it,  January  1st,  1876,  in  consid- 
eration of  a  right  of  way,  through  and  over  the  plain- 
tiff's land  that  it  would  keep  its  said  railroad  track 
fenced  on  both  sidt^  through  plaintiff's  land,  and  to 
keep  and  maintain  cattle  guards  at  both  ends  or  boun- 
daries. And  plaintiff  avers  that  defendant  did  con- 
struct such  fences  and  cattle  guards  in  consideration  of 
the  grant  of  the  right  of  way  by  plaintiff  to  defendant 
over  plaintiff's  land,  but  that  the  defendant  prior  to 
October  25th,  1899,  failed  and  refuseil  to  keep  the  same 
in  repair,  and  that  by  reason  of  such  failure  and  re- 
fusal to  do  and  perform  what  they  had  contracted  to 
do,  two  hogs  of  plaintiff  entered  upon  the  right  of  way 
of  defendant  and  were  killed  by  defendant's  engine  and 
'  cars  to  the  damage  of  plaintiff,  J30." 

J  The  defendant  demurred  to  this  complaint  upon  the 

\  following  grounds:    "1st.     Because  said  count  fails  to 

allege  where  said  contract  was  made.  2d.  Because 
said  count  fails  to  allege  whether  said  contract  was  in 
writing.  3d.  Because  said  count  fails  to  allege  when 
said  C()ntra(*t  was  broken  by  defendant  4th.  Because 
said  count  fails  to  sttite  any  cause  of  action  against  de- 
fendant. 5th.  Because  said  plaintiff  in  said  count  does 
not  claim  damages  for  a  brejich  of  said  alleged  contract, 
but  claims  damages  for  the  killing  of  two  hogs  and 
fails  to  state  or  allege  any  facts  that  would  entitle  the 
plaintiff  to  recover  in  this  action."    This  demurrer  was 
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sustained.  Thereupon  the  defendant  filed  another  count 
of  the  complaint  numbered  four.  Upon  the  objection 
to  the  filing  of  the  count  number  four,  and  a  motion  by 
defendant  to  strike  the  same  from  the  file,  the  court 
sustained  said  objection  and  granted  said  motion.There- 
upon  the  plaintiff  declining  to  plead  further,  judgment 
was  rendered  for  the  defendant.  The  judgment  entry 
contains  several  rulings  upon  motions  made  by  the  de- 
fendant, and  to  which  rulings  the  plaintiff  separately 
excepted.  There  is  no  bill  of  exceptions  set  out  in  the 
transcript  The  plaintiff  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  upon  the  pleadings. 

Thos.  E.  Knight^  for  appellant,  cited  Littleton  v. 
Clayton,  11  Ala.  571 ;  W.  U.  Tel.  Co.  v.  Mayer,  61  Ala. 
158. 

F.  L.  Pettus  and  A.  M.  Tunstall^  contra. 

SHARPE,  J.^Count  1  of  the  complaint  first  filed  in 
the  circuit  court,  was  in  case  and  count  2  was  in  assump- 
sit Those  counts  were  impropely  joined. — Morris  v. 
Eufaula  Nat.  Bank,  122  Ala.  580. 

Count  3  was  not  subject  to  the  demurrer.  An  agree- 
ment by  a  railroad  company  with  a  landowner  to  build 
and  maintain  fences  and  cattle  guards  in  consideration 
of  his  grant  of  a  right  of  way,  is  prima  facie  binding  on 
the  company  to  pay  the  landowner  for  injuries  to  his  an- 
imals entering  on  the  track  in  consequence  of  the  com- 
pany's fault  in  failing  to  maintain  fences  in  accordance 
with  the  terms  of  the  contract. — Chicago,  etc.,  R.  Co.  v. 
Barnes,  116  Ind.  126;  38  Am.  &  Eng.  R.  Cases,  297; 
Louisville,  etc.,  R.  R.  Co.  v.  Sumner  (Ind.),  24  Am.  & 
Eng.  R.  Cases,  641;  Ky.  Cent.  R.  Co.  v.  Kenney  (Ky.) 
20  Am.  &  Eng.  R.  Cases,  458. 

While  such  a  contract  is  continuing,  breaches  of  it 
may  be  several  and  continuing. — Phelps  v.  The  New 
Haven ^  etc.,  R.  Co.^  43  Conn.  453.  It  is,  therefore,  un- 
necessary for  a  complaint  in  declaring  on  the  contract 
to  aver  when  the  contract  was  first  broken. 

If  the  contract  was  not  in  writing  and  is  for  that  rea- 
son obnoxious  to  the  statute  of  frauds  the  objection  is 
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matter  for  plea  and  not  for  demurrer. — Strouse  v.  Elt- 
ing,  110  Ala.  132. 

Recitals  in  the  minute  entries  are  not  proper  evidence 
on  appeal  that  exceptions  were  taken  to  rulings  on  the 
several  motions  assigned  for*  error,  and  there  being  no 
bill  of  exceptions  those  assignments  are  without  sup- 
port 

Reversed  and  remanded. 

Tyson,  J.,  concurs  in  the  result,  but  dissents  as  to 
the  first  point,  being  of  the  opinion  that  count  2  is  in 
case  and  that  there  was  no  misjoinder. — White  v.  Levy, 
91  Ala.  179;  City  Nat.  Bank  v.  Jeffries,  73  Ala.  191. 


Frederick    v.   Louisville  &  Nashville 
Railroad  Co, 

Action  aqainst  Common  Carrier  for  Loss  of  Goods. 

1.  LiaMlity  of  railroad  company  (u  common  carrier  and  as  ware- 

houseman.— ^When  a  railroad  company  receives  goods  for 
transportation,  transports  them  to  the  point  of  destination 
and  informs  the  consignee  of  their  arrival  and  aftords  him 
a  reasonable  opportunity  to  remove  them,  its  duty  and  lia- 
bility as  a  common  carrier  cease,  and  if  the  goods  are  then 
left  in  its  custody,  its  liability  for  subsequent  loss  or  dam- 
age is  that  of  warehouseman  only. 

2.  8am^;  same;  when  recovery  can  not  he  had  on  a  claim  against 

a  railroad  company  as  common  carrier. — In  an  action  against 
a  railroad  company  for  the  loss  of  goods,  where  the  com- 
plaint declares  against  the  defendant  as  a  common  carrier,  a 
recovery  can  not  be  had  upon  proof  of  the  loss  which  occui^ 
red  after  the  defendant's  duty  and  liability  as  a  common  car- 
rier had  terminated,  and  while  the  goods  had  been  left  in 
its  custody  as  a  warehouseman. 

3.  Action  against  railroad  company  as  bailee;  burden  of  proof, — in 

an  action  against  a  railroad  company  to  reoover  for  the  loss 
of  goods,  under  a  count  which  seeks  to  recover  against  the 
defendant  as  a  voluntary  bailee,  the  burden  is  upon  the  plain- 
tift  to  show  negligence  on  the  part  of  the  defendant;  and  in 
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the  absence  of  proof  showing  negligence,  the  plaintiff  is  not 
entitled  to  recover. 

Appeal  from  the  Circuit  Court  of  Bibb. 

Tried  before  the  Hon.  John  Moore. 

This  action  was  brought  by  the  appellant  against  the 
appellee.  The  complaint  contained  two  counts.  In  the 
first  count  the  plaintiff  claimed  |ilOO  for  that  upon  a 
specified  day  the  defendant  received  at  Nashville,  Tenn., 
six  stoves  to  be  delivered  at  Blocton,  Alabama,  and  it 
was  then  averred  in  said  count  that  the  defendant  un- 
dertook to  deliver  the  sto^es  but  the  same  were  de- 
stroyed at  Blocton,  Alabama,  while  in  the  charge  of  the 
defendant  as  a  common  carrier.  In  the  second  count 
it  was  alleged  that  "The  defendant  had  in  its  possession 
and  under  its  control  for  the  use  and  benefit  of  the  plain- 
tiff the  following  property,  to-wit,  six  stoves,  of  the 
value  of,  to-wit,  one  hundred  dollars.  That  the  defend- 
ant so  negligently  and  carelessly  conducted  itself  in  the 
possession  and  control  of  said  property  that  the  same 
was  destroyed  by  fire  to  the  plaintiflf's  loss  as  aforesaid, 
hence  this  suit" 

The  defendant  pleaded  the  general  issue,  and  the 
cause  was  tried  upon  an  agreed  statement  of  facts,  which 
was  substantially  as  follows:  The  stoves  were  trans- 
ported from  Nashville,  Tenn.,  to  Blocton,  Ala.,  and 
consigned  to  the  plaintiff.  Defendant  notified  the  plain- 
tiff of  the  arrival  of  the  stoves  and  the  plaintiff  went 
immediately  to  the  depot  of  the  defendant  in  order  to 
get  the  stoves.  On  inspecting  them  he  found  that  three 
were  badly  broken  and  of  no  value.  Thereupon  the 
plaintiff  demanded  the  stoves  that  were  not  broken,  and 
refused  to  take  those  that  were  injured.  The  defend- 
ant refused  to  deliver  any  of  the  stoves  unless  all  of 
them  were  delivered.  Abopt  two  weeks  thereafter  the 
depot  at  Blocton,  wherein  the  stoves  were  stored,  was 
burned  and  all  of  the  stoves  were  destroyed.  The  cost 
price  of  the  stoves  was  S89,  and  the  market  price  at 
Blocton  was  JIOO.  The  bill  of  lading  was  introduced 
in  evidence,  and  was  such  a  one  as  is  usually  given  by 
railroads  for  the  transportation  of  freight. 

Upon  the  introduction  of  all  the  evidence  the  court 
rendered  judgment  for  the  defendant    From  this  judg- 
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ment  the  plaintiff  appeals,  and  assigns  as  error  the  ren- 
dering of  judgment  in  favor  of  the  defendant. 

J.  M.  McMaster  and  A.  T^.  Arnold^  for  appellant. 

J.  M.  Falknkr,  contra j  cited  .4.  G.  iS.  R.  R.  Co.  v. 
Grahf elder,  83  Ala.  200;  S.  &  ^\  R,  R,  Co.  v.  Wilson, 
78  Ala.  587;  Kennedy  v.  M.  &  G.  R.  R.  Co..  74  Ala. 
430;  L,  d  N.  R.  R.  Co.  v.  McGuire,  79  Ala.  396. 

DOWDELL,  eJ. — The  ease  was  tried  by  the  eonrt  with- 
out the  intervention  of  a  jury,  and  a  judgment  was 
rendered  in  favor  of  the  defendant.  There  are  only 
two  assignments  of  error,  both  of  which  relate  to  the 
judgment  rendered.  No  exception  was  taken  to  the 
judgment  in  the  court  below,  so  far  as  the  bill  of  ex- 
ceptions shows,  and  the  exceptions  if  any  were  taken 
and  reserved  should  be  shown  by  the  bill  of  exceptions. 
This  being  so,  there  is  nothing  in  the  record  upon  which 
to  base  the  assignment  of  error.  It  may  be  said,  how- 
ever, that  the  judgment  appealed  from  was  properly 
aw^arded  under  the  pleadings  upon  the  agreed  statement 
of  facts  on  w^hich  the  case  was  tried. 

The  first  count  in  the  complaint  declared  against  the 
appellee  as  a  common  carrier.  Under  the  agreed  state- 
ment of  facts  the  liability,  if  any,  of  appellee  was  that 
of  warehouseman  and  not  common  carrier. — Ala.  Gr. 
8o.  R.  R.  Co.  r.  Grahf elder  d-  Co..  83  Ala.  200;  Kennedy 
r.  M.  &  G.  R.  R.  Co.,  74  Ala.  430;  L.  d  N.  R.  R.  Go.  v. 
McGuire.  79  Ala.  396. 

The  second  count,  if  it  is  good  for  any  purpose,  seeks 
a  recovery  against  the  defendant  as  a  voluntary  bailee. 
Under  this  count,  the  burden  of  proof  was  on  the  plain- 
tiff to  show  negligence  which  was  averred.  The  rec- 
ord does  not  show  that  any  evidence  was  offered  to  sup- 
port the  averments  of  negligence. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
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Glass  &  Co.  V.  Haygrood. 

Bill  in  Equity  to  cancel  Mortgage  on  account  of  Duress. 

1.  Duress  of  goods;  when  party  entitled  to  cancellation  of  contract. 
When  the  possession  of  one's  goods  is  unlawfully  held  against 
him,  and  he  has  such  an  important,  urgent  and  Immediate 
occasion  for  their  possession  and  use  as  can  not  be  subserved 
by  a  resort  to  the  courts  to  recover  them,  he  may  avoid  any 
contract  he  enters  into  with  the  wrongdoer,  in  order  to  re- 
gain possession  of  his  goods;  the  duress  of  the  goods  under 
such  circumstances  rendering  the  contract  invalid. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  W.  L.  Parks, 

The  bill  in  tliis  case  was  filed  on  June  12,  1900,  by 
the  appellants,  C.  R.  Glass  &  Co.,  against  the  appellee, 
J.  C.  Haygood.  The  bill  averred  that  the  complainants, 
a  partnership,  were  engaged  in  the  business  of  conduct- 
ing a  public  laundry  in  the  city  of  Montgomery;  that 
for  the  necessary  conduct  of  its  business  they  owned  and 
were  compelhMl  to  keep  se^^ral  horses  and  wagons  for 
the  purpose  of  carrying  the  clothes  of  their  customers 
to  and  from  the  laundry;  that  it  was  especially  neces- 
sai-y  that  said  horses  and  wagon  sliould  be  at  the  use 
of  complainants,  and  this  was  well  known  to  defendant; 
that  the  defendant  had  kept  for  some  time  their  horses 
and  Avagons  at  the  livery  stable  owned  and  operated  by 
the  defendant ;  that  on  the  morning  of  Monday,  the  14th 
day  of  5Iay,  1900,  the  employees  of  complainant,  as 
was  their  custom  and  duty,  went  to  the  livery  stable  of 
the  defendant  to  get  the  horses  and  wagons  for  the  pur- 
pose of  collecting  from  the  customers  of  the  complain- 
ant the  clothing  to  be  laundered;  that  the  defendant 
refused  to  permit  the  employees  of  the  complainant  to 
get  said  horses  and  wagons,  claiming  that  he  held  them 
for  a  debt  which  he  alleged  to  be  due  from  the  com- 
plainant for  the  board  of  said  horses;  that  one  of  the 
members  of  the  complainant  partnership  protested  with 
the  defendant  against  the  claim  of  the  indebtedness  and 


Digitized  by 


Google 


490  SUPKBME  COURT  tNov.  Tenn, 

[Glass  St  Co.  v.  Haygood.] 

stated  to  the  defendant  that  he  did  not  owe  more  than 
$25,  which  he  offered  to  pay ;  that  the  defendant  refused 
to  accept  this  amount,  or  to  accept  any  amount,  except 
the  sum  of  $273.63,  which  was  the  amount  the  defend- 
ant claimed  was  due  from  the  complainant,  and  would 
not  allow^  the  complainants  to  get  their  horses  and 
wagons  except  upon  the  condition  that  said  amount  be 
paid. 

The  bill  then  arerred  as  follows:  "That  the  said 
Glass  (one  of  the  complainants)  well  knowing  the  ut- 
ter insolvency  of  said  Haygood  and  knowing  that  the 
business  of  the  complainants  would  be  ruined  if  they 
could  not  at  once  get  the  said  horses  and  wagons  out 
and  sent  around  on  their  usual  trips  to  their  customers^ 
and  well  knowing  that  complainants  could  not,  by  pro- 
cess known  to  the  law,  get  possession  of  said  horses  and 
w^agons  in  time  to  prevent  the  ruin  of  their  business, 
and  acting  under  the  duress  and  fraud  of  the  defendant 
thereupon,  and  on  defendant's  demand,  paid  him  the 
sum  of  twenty-five  dollars  in  cash  and  executed  and  de- 
livered to  the  defendant  a  mortgage  and  two  notes  for 
the  aggregate  sum  of  two  hundred  and  forty-eight  dol- 
lars, the  said  mortgage  being  to  secure  the  said  notes 
and  purporting  to  convey  to  the  defendant  said  horses 
and  wagons.  One  of  the  said  notes  for  one  hundred  and 
twenty-five  dollars  is  due  and  payable  on  the  14th  day 
of  June,  1900,  and  the  other  for  a  like  sum  due  and 
payable  on  the  14th  day  of  July,  1900.  That  the  de- 
fendant is  now  in  the  possession  of  the  said  notes  and 
has  filed  the  said  mortgage  for  record  in  the  office  of 
the  probate  judge  of  Montgomery  county,  Alabama. 
Orator  aver  that  the  said  Glass,  as  partner  in  said  firm, 
had  no  power  to  sell  or  mortgage  any  other  than  his 
own  individual  interest  in  the  said  horses  and  wagons 
which  are  the  property  of  said  partnership.  And 
orators  aver  that  said  notes  and  mortgage  were  obtained 
by  the  defendant  by  fraud  and  duress,  as  aforesaid." 

The  complainants  then  averred  in  the  bill  facts  going 
to  show^  that  after  having  paid  the  sum  of  |25,  they  were 
not  indebted  to  tJie  defendant  except  in  the  small 
amount  of  60  cents,  which  they  then  averred  they  had 
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tendered  to  the  defendant,  but  which  was  refused  by 
him.  After  averring  further  that  the  defendant  was 
wholly  insolvent  and  that  nothing  could  be  made  out 
of  him  by  suit  at  law,  the  complainants  further  averred : 
"That  they  are  wholly  without  any  legal  remedy  in  the 
premises;  that  unless  restrained  by  an  injunction  or 
other  restraining  order  the  said  defendant  will  under- 
take to  seize,  under  the  power  contained  in  the  said 
mortgage,  the  said  horses  and  wagons  and  that  he  threat- 
ens to  do  this  unless  these  complainants  pay  the  full 
amount  of  the  face  of  said  notes.  Complainants  attach 
hereto  a  copy  of  said  mortgage,  marked  Exhibit  A, 
and  made  a  part  of  this  bill.'' 

The  complainants  submitted  themselves  to  the  juris- 
diction of  the  court,  and  offered  to  do  all  that  the  court 
might  in  equity  and  good  conscience  require  of  them. 
J.  C.  Haygood  was  made  the  sole  party  defendant. 

The  prayer  of  the  bill  was  that  said  Haygood  be  en- 
joined from  collecting  the  notes  and  foreclosing  the 
mortgage  given  to  secure  them,  and  that  the  said  mort- 
gage and  notes  be  required  to  be  cancelled  and  deliv- 
ered up.  To  this  bill  the  defendant  demurred  upon  the 
following  grounds:  "1.  The  said  bill  of  complaint 
does  not  state  in  what  the  fraud  consisted.  1^.  The 
bill  of  complaint  shows  on  its  face  that  C.  K.  Glass  had 
the  right  to  mortgage  the  horses  and  wagons  described 
in  the  mortgage.  2.  The  bill  of  complaint  does  not 
state  in  what  the  duress  consisted.  3.  The  said  bill 
of  complaint  states  the  conclusion  of  the  pleader.  4. 
The  said  bill  of  complaint  does  not  show  how  the  duress 
or  fraud  was  committed,  but  only  states  that  duress  and 
fraud  w^as  committed.  5.  The  said  bill  of  complaint 
does  not  sufficiently  state  facts  which  constitute  fraud 
or  duress.  6.  The  bill  of  complaint  shows  upon  its  face 
that  the  complainant  had  a  remedy  at  law.  7.  The 
bill  of  complaint  only  shows  that  the  complainants 
would  have  been  inconvenienced,  but  does  not  show 
either  duress  or  fraud.  8.  The  bill  of  complaint  shows 
that  the  complainant  has  waived  any  duress  or  fraud 
by  failing  to  take  any  action  on  the  cause  until  too 
late."  There  was  also  a  motion  made  to  dismiss  the  bill 
for  the  want  of  equity,  and  another  motion  made  to  dis- 
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solve  the  injunction  for  the  want  of  equity  in  the  bill. 

On  the  submission  of  the  cause  upon  the  demurrers 
and  motions  the  chancellor  sustained  each  of  them  and 
ordered  the  bill  dismissed  and  the  injunction  dissolved- 
From  this  decree  the  complainants  appeal,  and  assign 
the  rendition  thereof  as  error. 

Gordon  Macdonald^  for  appellant,  cited  Ferguson  v. 
Winsloic,  34  Minn.  384;  DeOraff  v.  Ramsey  County, 
46  Minn.  319 ;  State  v.  Nelson,  41  Minn.  25 ;  Mearkle  v. 
Hennepin  County,  44  Minn.  546;  Oceanic  8.  Nav.  Co, 
r.  Tappan,  16  Blatch.  297;  Joannin  v.  Ogilviey  15  L. 
R.  A.  376,  which  cites  the  foregoing;  Brummagim  v. 
Tillinghast,  18  Cal.  265;  Radich  v.  HutchinSy  95  U.  S. 
210;  Preston  v.  Boston,  12  Pick.  7;  Dakota  County 
Commissioners  v.  Parker,  7  Minn.  267;  Frazer  v.  Pen- 
dleberg,  L.  J.  C.  P.  1;  Pemherton  v.  Williams^  87  111. 
15 ;  Close  v,  Phillips,  7  Man.  and  C.  586 ;  White  v.  Heyl- 
man,  34  Pa.  142. 

Hill  &  Hill,  contra,  cited  Davis  v.  Rice,  88  Ala.  388; 
10  Am.  &  Eng.  Ency.  Law  (2d  ed.),  337;  Lynn  v.  Wald/), 
36  Mich.  347;  Lynch  v.  Sauer,  16  Misc.  Rep.  1;  Lehman 
V.  Shackelford,  50  Ala.  437;  Low gr  v.  Slade,  121  Ala,  269; 
Crommelin  r.  McCauley,  67  Ala,  542. 

MoCLELLAN,  C  J. — ^^^Whenever  a  conveyance  or 
contract  is  obtained  by  actual  duress,  equity  will  grant 
relief,  defensively  or  affirmatively,  by  cancellation,  in- 
junction, or  otherwise  as  the  circumstances  may  re- 
quire. In  determining  what  constitutes  duress — ^what 
force  or  threats — equity  follows  the  law." — 2  Pomeroy's 
Eq.  Jur.,  §  950.  "Under  the  common-law  rule,  an  act 
could  be  avoided  for  duress  per  minas  only  when  the 
threatened  danger  to  avoid  which  it  was  done  was 
either  loss  of  life,  loss  of  a  member,  mayhem,  or  im- 
prisonment. The  avoidance  of  an  act  for  duress  per 
minas  was  said  by  the  old  authorities,  still  adhered  to 
by  the  English  courts,  to  have  been  limited  to  these 
cases  because  the  law  afforded  an  adequate  redress  for 
the  infliction  of  any  other  injuries,  and  for  this  reason 
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a  threat  to  commit  any  of  them  was  insufficient  to 
overc(mie  the  will  of  a  reasonably  firm  man.  ♦  ♦  * 
The  rule  at  common  law,  and  that  prevailing  in  Eng- 
land, and  probably  some  of  the  United  States,  is  that 
the  unlawful  detention,  or  the  unlawful  actual  or 
threatened  seizure  of  a  person's  goods  does  not  ordi- 
narily constitute  duress  which  wall  enable  him  to  avoid 
a  conti*act  made  for  the  purpose  of  preventing  the 
seizure  or  of  effecting  their  release  from  unlawful  de- 
tention."—10  Am.  &  Eng.  Ency.  Law,  pp.  324,  344-5. 
The  forgoing  are  accurate  statements,  so  far  as  they 
profess  to  go,  of  the  law  except  that  it  seems  to  be  set- 
tled in  England  at  least  that  there  can  be  no  "duress 
of  goods"  under  any  circumstances  which  will  enable 
the  OAvner  to  avoid  a  contract  made  to  secure  their  re- 
lease or  immunity  from  unlawful  seizure.  And  this 
view  was  expressed  by  Saffold,  J.,  harking  back  to 
Bacon's  Abridgment,  in  Lehman  v.  Shackleford^  50  Ala, 
437,  where  he  says :  "As  to  the  second  charge,  there  is 
nothing  in  the  testimony  tending  to  show  duress,  which 
relates  to  fear  of  imprisonment,  mayhem,  loss  of  life, 
or  of  a  member.  Menacing  to  commit  a  battery,  or  to 
burn  one's  house,  or  to  spoil  his  goods,  is  not  sufficient 
to  avoid  his  act.  For  if  he  should  suffer  what  is  threat- 
ened, he  may  sue  and  recover  damages  in  proportion  to 
the  injury  dona"  The  ruling  made  might  better  have 
been  rested  on  the  consideration  that  there  was  no  evi- 
dence of  an  unlawful  seizure,  nor  of  a  threatened  and 
imminent  unlawful  seizure  of  the  goods  of  the  party  who 
did  the  act  from  the  supposed  consequences  of  which 
he  was  seeking  to  shield  himself  on  the  ground  that  he 
acted  under  duress ;  and  therefore  what  we  have  quoted 
from  the  opinion  is  in  the  nature  of  a  dictum.  We 
have  not  been  referred  to  and  we  are  not  aware  of  any 
other  Alabama  case  which  by  way  of  dicta  or  otherwise 
tends  to  support  the  strict  English  rule.  And  it  is  laid 
down  in  the  Encyclopedia  that  "In  the  United  States 
there  is  one  universally  recognized  exception  to  the  old 
common-law  rule.  In  those  cases  where  the  contract 
may  be  made  to  prevent  the  impending  destruction  of 
the  property,  and  no  ready  and  adequate  redress  may  be 
had  if  the  impending  destruction  is  consummated,  the 
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contract  may  be  avoided  for  duress." — 10  Am.  &  Eng. 
Ency.  Law,  p.  345.  Among  the  cases  cited  by  this  text, 
is  that  of  Foshay  v.  Ferguson,  5  Hill  (N.  Y.),  154.  In 
that  case  the  court,  after  referring  to  the  common-law 
rule,  said :  "But  Mr.  Ohitty  very  justly  doubts  whether 
such  be  the  rule  at  the  present  day,  especially  in  regard 
to  so  serious  an  injury  as  a  threat  to  burn  a  man's 
house.  *  *  *  I  do  not  intend  to  say  that  a  man  can 
avoid  his  contract  on  the  ground  that  it  was  procured 
by  an  illegal  distress  of  goods ;  but  I  entertain  no  doubt 
that  a  contract  procured  by  threats  and  the  fear  of  bat- 
tery, or  the  destruction  of  property,  may  be  avoided  on 
the  ground  of  duress.  There  is  nothing  but  the  form 
of  a  contract  in  such  a  case,  without  the  substance.  It 
wants  the  voluntary  assent  of  the  party  to  be  bound  by 
it.  And  why  should  the  wrongdoer  derive  an  advantage 
from  his  tortious  act?  No  good  reason  can  be  assigned 
for  upholding  such  a  transaction."  So  in  Spaids  v.  Bar- 
retty  57  111.  289,  s.  c.  11  Am.  Rep.  10,  the  goods  were 
oysters,  which  being  of  a  perishable  nature  required 
special  care.  They  were  wrongfully  taken  and  kept 
from  the  owner  by  means  of  a  writ  of  attachment 
fraudulently  obtained,  and  the  person  detaining  them 
refused  to  surrender  them  unless  an  amount  greatly  in 
excess  of  what  the  owner  owed  to  him  was  paid,  exact- 
ing also  from  the  owner  a  release  of  all  damages  which 
might  have  been  sustained-  by  the  wrongful  attach- 
ment ;  and  where  the  owner  in  order  to  obtain  possession 
of  the  oysters,  paid  the  sum  demanded  and  executed 
such  release,  the  court  held  in  an  action  for  wrong- 
fully suing  out  the  attachment  that  the  release  might 
be  avoided  for  duress.  Other  cases  and  texts  have  car- 
ried the  doctrine  of  duress  of  goods  still  further.  Thus 
the  Supreme  Court  of  Michigan,  by  Cooley,  J.,  has  de- 
clared that  duress  of  goods  may  exist  when  one  is  com- 
pelled to  an  illegal  exaction  in  order  to  obtain  them 
from  one  who  has  them  and  refuses  to  surrender  them 
unless  the  exaction  is  endured,  and  that  where  the  ex- 
action is  the  making  of  a  contract,  the  contract  may  be 
avoided. — Hackley  v,  Beadley,  (45  Mich.  569)  ;  and  the 
same  rule  is  laid  down  in  Cooley  on  Torts,  506-7,  as 
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follows :  "Duress  is  either  of  the  person  or  of  the  goods 
of  the  party.  »  »  ♦  Duress  of  goods  consists  in 
seizing  by  force  or  withholding  from  the  party  entitled 
to  it  the  possession  of  personal  property,  and  extort- 
ing something  as  the  condition  for  its  release,  or  in  de- 
manding and  taking  personal  property  under  color  of 
l^al  authority,  which,  in  fact,  is  either  void  or  for 
some  other  reason  does  not  justify  the  demand."  So  in 
Georgia  it  is  held  that,  "The  seizure  of  property  by 
force,  and  holding  it  until  the  owner  executes  promis- 
sory notes  for  its  release,  without  the  semblance  of  a 
consideration,  is  a  species  of  duress,  and  a  court  of 
equity  will  relieve  the  maker  by  preventing  a  collection 
of  the  notes."— CVatr/ord  v,  Caio,  22  Ga.  594.  The  Su- 
preme Court  of  Florida,  following  and  reiterating  the 
doctrine  as  declared  by  Judge  Oooley^  says  further: 
"The  authorities  are  abundant  in  support  of  the  propo- 
sition that  where  a  party  has  possession  and  control  of 
the  goods  of  another  and  refuses  to  surrender  them  ex- 
cept upon  compliance  with  an  unlawful  demand,  and 
there  is  no  other  speedy  way  left  the  owner  of  extracting 
them  and  saving  himself  from  irreparable  injury,  but 
by  paying  money  or  giving  a  note,  his  doing  so  will  be 
regarded  as  done  under  compulsion." — Fuller  v.  Rob- 
erts, 35  Fla.  110.  The  Court  of  Appeals  of  Kentucky 
also  holds  that  there  may  be  duress  of  goods  which  will 
avoid  a  note  and  mortgage  executed  by  the  owner  to 
recover  possession  unlawfully  withheld.  The  case  was 
this:  A  creditor  fraudulently  obtained  possession  of 
his  debtor's  horse,  and  by  refusing  to  surrender  pos- 
session compelled  him  to  execute  a  note  for  thirty  or 
forty  dollars  more  than  was  owed,  and  to  execute  a  mort- 
gage on  the  horse  to  secure  the  payment  of  the  note. 
The  creditor  in  due  time  filed  a  petition  to  foreclose 
said  mortgage,  and  relief  was  denied  on  the  ground  that 
the  execution  of  the  paper  had  been  secured  by  duress 
of  the  mortgagor's  goods,  and  tliat  it  was,  therefore, 
void.  The  creditor  resorted  to  deceit  and  trickery  in 
obtaining  the  possession  of  the  horse,  and  having  refer- 
ence to  this,  something  is  said  in  the  case  about  fraud: 
but  such  fraud  only  operated  in  the  case  by  way  of  em- 
phasizing the  unlawful  character  of  the  creditor's  pos- 
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session,  so  that  the  case  was  decided  in  reality  solely 
upon  the  ground  that  the  defendant  in  the  foreclosure 
proceeding  was  forced  to  sign  the  mortgage  by  duress 
of  his  goods.  The  court  said:  *4n  Upaids  v.  Barrett, 
(57  Illinois,  289),  the  court  substantially  held  that 
there  wiw  no  difference  between  the  rule  of  law  thai 
held  a  contract  might  be  avoided  by  reason  of  the  duress 
of  the  person  when  entered  into,  and  the  one  that  avoid- 
ed a  contract  for  duress  of  the  goods  of  the  person  en- 
tering into  it,  because  the  court  says  that  in  either  the 
contract  is  not  voluntary,  but  made  through  compul- 
sion," and  upon  the  authority  of  that  case  and  Foshay 
V,  Fenjuson,  sui)ra,  the  Kentucky  court  concludes  with 
resi)e(t  to  the  case  before  it:  ^*\Ve  are  of  opinion  that 
the  entire  contract  was  obtained  by  force,  and  was 
tiiinted  with  frau<l,  and  therefore  void/' — Lightfoot  v, 
WalUs,  12  Bush,  498.  The  St.  Louis  Court  of  Appeals 
announces  the  same  principle  thus:  "The  rule  now  is 
that  duress  in  its  legal  sense  exists  when  there  is  an  ar- 
rt*st  of  the  person  or  seizure  of  the  goods,  or  a  threat  or 
attempt  to  do  one  or  the  other. — Clafin  r.  McDonoughy 
33  Mo.  412;  Vyue  l\  Glenn,  41  Mich.  112;  Fout  v.  Geral- 
din,  t>4  Mo.  App.  1G5.  Defendant  attempted  to  show 
that  the  mules  belonged  to  him;  that  Black  had  no 
authority  to  dispose  of  them ;  that  the  plaintiff  refused 
on  demand  to  give  them  up,  and  that  he,  defendant  * 
•  *  signed  the  note  in  order  to  get  possession  of  them. 
If  such  are  the  facts,  it  must  be  held  that  he  signed  the 
note  under  duress;  for  duress  of  goods  exists  when  the 
owner  is  compelled  to  submit  to  an  extortion  in  order 
to  obtain  possession  of  them  from  one  who  detains  them 
without  lawful  right  or  excuse." — Wilkerson  v.  Hood, 
65  Mo.  App.  491.  And  to  the  same  effect  the  doctrine 
has  been  declared  by  the  Supreme  Court  of  Indiana: 
"No  recovery  can  be  had  upon  a  note  which  the  maker 
was  induced  to  give  either  by  duress  of  his  person  or  to 
regain  possession  of  his  property  unlawfully  withheld. 
^A  contract  made  by  a  party  under  compulsion  is  void; 
because  consent  is  of  the  essence  of  the  contract,  and 
when  there  is  compulsion  there  is  no  consent,  for  this 
must  be  voluntary.' — 1  Pars.  Con.   (5th  ed.)  392,  After 
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noticing  the  English  law  of  duress  the  same  author 
lays  down  this  general  principle:  ^These  distinctions, 
however,  would  not  now  probably  have  a  controlling 
power  ill  this  country ;  but  where  the  threat  whether  of 
mischief  to  the  person,  or  the  property,  or  the  good 
name,  was  of  sufficient  importance  to  destroy  the  threat- 
ened party's  freedom,  the  law  would  not  enforce  any 
contract  which  he  might  be  induced  by  such  means  to 
make.'  " — Bennett  t\  Fordy  47  Ind.  264.  And  so  in 
South  Carolina:  "Duress  of  goods,  or  of  negroes,  is  a 
good  pk^  to  a  bond  given  to  procure  their  release,"  etc. 
Collins  r.  Wefitbury,  2  Bay,  211.  In  Texas  it  is  held 
that  ^'a  contract  made  in  order  to  regain  possession  of 
property  unlawfully  detained  may  be  avoided  on  the 
ground  of  duress,"  the  Supreme  Court  after  referring 
to  the  English  rule,  continuing :  "But  at  an  early  day  a 
contrary  ruling  was  made  in  this  country.  In  1797 
the  Supreme  Court  of  South  Carolina,  in  the  case  of 
Sarportas  v.  Jennings,  1  Bay,  470,  held  that  a  contract 
made  in  order  to  obtain  possession  of  goods  unlawfully 
detained  could  not  be  enforced.  In  Collins  t\  Westhury, 
2  Bay,  211,  the  same  court  reaffirmed  the  doctrine.  Since 
that  time  the  doctrine  has  frequently  been  applied  in 
numerous  decisions  in  our  State  courts.  »  »  »  The 
weight  of  American  authority  is  in  favor  of  the  doctrine 
that  detention  of  goods  under  certain  circumstances 
may  constitute  duress,  and  we  think  it  is  in  accordance 
with  the  better  reason." — Oliphant  v.  Markham^  79 
Tex.  543;  s.  c.  23  Am.  St.  Kep.  263. 

Some  of  the  cases  above  referred  to  take  no  note  of 
a  distinction  in  England  and  in  some  of  the  United 
States  between  cases  where  money  is  paid  to  secure 
possession  of  goods  unlawfully  withheld  from  the  own- 
er, and  cases  where  a  note  or  other  form  of  obligation 
is  given  by  the  owner  to  regain  possession  of  goods  so 
detained.  This  is  not  surprising.  When  the  matter  is 
attentively  examined,  the  wonder  is,  not  that  these 
courts  have  taken  no  heed  of  such  supposed  distinction, 
but  that  any  court  ever  did.  In  the  former  class  of 
cases  all  the  courts,  English  and  American,  hold  that 
money  so  paid  may  be  recovered  in  an  action  of  indebit- 
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at  US  assumpsit  proceeding  on  the  theory  that  the  pay- 
ment is  involuntary,  as  the  English  courts  seems  to 
make  a  point  of  expressing  it,  or  under  duress  of  goods, 
as  it  really  is,  whether  expressed  by  the  word  ^'involun- 
tary''  or  not,  and  as  the  American  courts  generally  ex- 
press it.  And  we  are  utterly  unable  to  conceive  any 
ground  for  allowing  recovery  of  money  so  paid,  which 
would  not  upon  every  consideration  possible  of  obtain- 
ment  in  the  premises,  go  in  the  same  degree  to  support 
a  defense  to  a  note  or  other  contract  entered  into  to  re- 
gain possession  of  goods  unlawfully  withheld.  For 
example :  A.  unlawfully  withholds  the  goods  of  B.  He 
proposes  to  B.  to  surrender  the  possession  if  B.  will 
either  pay  him  one  hundred  dollars  or  will  execute  to 
him  a  promissory  note  at  one  day  for  that  sum.  If  B. 
elects  to  pay  the  money  all  the  cases  hold  that  he  may 
recover  it  back,  the  English  courts  on  the  ground  that 
the  payment  was  involuntary y  the  American  because  it 
was  made  under  duress.  But  if  B.  elects  to  execute 
his  note,  he  can,  according  to  the  English  cases,  be  made 
to  pay  the  one  hundred  dollars  on  the  next  day,  because 
the  note  was  not  made  under  duress,  but  voluntarily. 
It  is  to  us  an  impossibility  to  comprehend  this  distinc- 
tion. And  when  we  go  to  the  statement  of  the  alleged 
grounds  attempted  by  some  English  judges,  we  are  but 
confirmed  and  reassured  that  it  does  not  and  cannot  ex- 
ist at  all.  The  case  of  Atlee  v,  Ba<*khouse,  3  M.  &  W. 
632,  is  generally  citeil  and  put  forward  as  stating  the 
grcmnds  upon  which  the  English  courts  deny  the  ana- 
logy between  money  paid  and  a  contract  made  to  ob- 
tain the  release  of  goods  wrongfully  withheld.  That 
was  decided  by  the  Court  of  Exchequer,  composed  of 
five  judges.  Four  of  the  Ave  made  deliverances.  The 
chief  baron,  Lord  Aringer^  seems*to  go  upon  the  theory 
that  unless  goods  wrongfully  seized  are  seized  for  the 
purpose  of  enforcing  the  payment  of  money,  money  paid 
for  their  release  cannot  be  recovered  back,  and  that 
in  the  case  in  hand  the  seizure  was  not  made  for  the 
purpose  of  enforcing  the  payment  of  money.  It  re- 
quires no  argument  to  demonstrate  that  this  is  not  and 
never  was  the  law:     It  is  wholly  immaterial  what  ac- 
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tnates  the  unlawful  seizure  of  another's  property.  And 
if  it  had  been  the  law,  it  would  have  had  no  application 
in  that  case  because  the  seizure  was  made  to  enforce 
the  payment  of  penalties  claimed  to  have  been  incurred 
hy  the  owner  under  the  excise  laws.     Barons  Bolland 
and  GuRNEY  did  not  touch  upon  the  question  we  have 
m  hand;  and  it  was  thus  left  to  Baron  Parke  to  set 
forth  the  distinction  in  question  and  the  reasons  for  it 
And  thus  he  went  about  it :    "There  is  no  doubt  of  the 
proposition  laid  down  by  Mr.  Erie,  that  if  goods  are 
wrongfully  taken,  and  a  sum  of  money  is  paid,  simply 
for  the  purpose  of  obtaining  possession  of  those  goods 
again,  without  any  agreement  at  all,  especially  if  it  be 
paid  under  protest,  that  money  can  be  recovered  back; 
not  on  the  ground  of  duress^  because  I  think  that  the 
law  is  clear,  although  there  is  some  case  in  Viner's 
Abridgment  to  the  contrary,  that,  in  order  to  avoid  a 
contract  by  reason  of  duress,  it  must  be  duress  of  a 
man's  person,  not  of  his  goods;  and  it  is  so  laid  down 
in  Sheppard's  Touchstone,  (p.  61) — but  the  ground  is 
that  it  is  not  a  voluntary  payment.     If  my  goods  have 
been  wrongfully  detained,  and  I  pay  money  simply  to 
obtain  them  again,  that  being  paid  under  a  species  of 
duress  or  constraint,  may  be  recovered  back;  but  if 
while  my  goods  are  in  possession  of  another  person,  I 
make  a  binding  agreement  to  pay  a  certain  sum  of 
money,  and  to  receive  them  back,  that  cannot  be  avoid- 
ed on  the  ground  of  duress."    The  lameness  and  impot- 
eney  of  this  statejnent  is  painfully  obvious.     In  it  the 
learned  judge  assumes  the  validity  of  the  contract  which 
was  the  question  and  the  only  question  litigated  in  the 
case.    Of  course,  if  one  to  recover  the  possession  of  his 
goods  unlawfully  withheld  makes  a  binding  contract, 
why  the  contract  i^  binding — that's  all;  and  there  is 
an  end  of  his  suit,  brought  on  the  theory  that  the  con- 
tract is  not  binding.    But  this  assumption  of  the  judge 
is  a  minor  and  perhaps  an  inadvertent  infirmity  in  his 
argument.    In  other  respects  it  is  inconsistent  and  self- 
contradictoiy  on  its  face,  and  essentially  so  in  law.  He 
declares  that  such  payment  is  not  a  payment  under 
duress  at  all,  but  that  it  is  a  payment  under  a  species 
of  duress.    We  are  not  aware  that  there  are  different 
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species  of  duress  apportionable  to  this  and  to  that  act 
into  which  a  party  is  illegally  coerced,  or  that  that  sort 
of  duress  which  constrains  a  party  to  pay  money  to  re- 
cover his  goods  is  a  different  sort  of  duress  from  that 
which  constrains  him  to  promise  to  pay  money  to 
recover  his  goods.  We  have  had  and  now  have  the  no- 
tion that  anything  done  by  one  party  which  illegally 
constrains  the  other  to  an  act  against  that  other's  will 
is  duress ;  and  to  say  that  an  act  is  not  avoided  by  duress 
but  is  avoided  because  it  is  not  voluntarily  done,  is  a 
patent  contradiction  in  terms.  The  learned  judge  while 
undertaking  to  declare  that  a  payment  of  money  under 
the  circumstances  named  is  not  a  payment  made  upon 
duress  of  goods,  has  in  fact  declared  that  it  is  a  pay- 
ment under  duress,  and  for  that  reason  recoverable. 
All  the  American  courts  dealing  with  this  subject  have 
put  the  ground  of  such  recovery  expresslj'^  upon  duress, 
actual  or  threatened,  of  goods,  this  court  among  them 
{Baisler  v.  XthvnSy  66  Ala  194) ;  and  there  is  no  other 
ground  upon  which  it  can  be  rested.  This  doctrine  of 
recovery  of  money  paid  under  duress  being  thoroughly 
established  and  proceeding  upon  a  principle  which  pal- 
pably applies  fully  as  well  and  cogently  to  contracts 
made  upon  duress  of  goods,  cannot  logically  be  excluded 
from  application  to  such  contracts.  The  Supreme 
Court  of  Pennsylvania  after  adverting  to  the  well  es- 
t4iblished  right  to  recover  back  money  paid  under  duress 
of  goods,  proceeds:  "If,  therefore,  such  be  the  case^ 
where  the  money  has  been  actually  paid,  a  fortiori  is 
such  a  defense  available  in  an  action  upon  a  promissory 
note  extorted  from  the  owner  of  goods  unlaw^fully  with- 
held to  obtain  possession  of  them." — White  v,  Heyl- 
man,  34  Pa.  St.  142,  145.  We  fully  approve  the  lang- 
imge  of  Judge  Gaines  in  Oliphant  r.  Markham,  supra: 
"Notwithstanding  the  doctrine  of  the  English  courts 
[that  there  is  no  such  thing  as  duress  of  goods],  it  is 
well  settled  by  them  that  money  paid  in  order  to  get 
possession  of  goods  unlawfully  detained  may  be  recov- 
ered back.  The  two  rules  recognized  by  the  courts  of 
England,  it  seems  to  us,  lead  to  an  obvious  absurdity; 
that  is  to  say,  when  one  pays  money  in  order  to  obtain 
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possession  of  his  goods  unlawfully  obtained  by  another, 
he  may  recover  it  back ;  but  if  he  gives  his  note  under 
tlie  same  circumstances  and  for  the  same  purpose  he 
cannot  resist  its  payment" — 79  Texas,  543. 

The  exigencies  of  this  case  do  not  require  us  to  decide 
whether  in  all  cases  where  a  contract  is  made  to  re- 
cover possession  of  goods  unlawfully  withheld  from  the 
owner,  such  contract  may  be  avoided  for  duress.  But 
upon  the  authorities  and  considerations  to  which  we 
have  adverted,  we  do  hold,  confining  ourselves  to  the 
case  before  us,  that  when  the  possession  of  one's  goods 
is  unlawfully  held  against  him,  and  he  has  such  an 
important,  urgent  and  immediate  occasion  for  their 
possession  and  use  as  cannot  be  subserved  by  a  resort  to 
the  courts  to  recover  them — "such  an  immediate  want 
of  his  goods,  that  an  action  of  trover  [or  detinue]  would 
not  do  his  business." — Astley  v,  Reynolds^  2  Strange, 
916 — ^he  may  avoid  any  contract  he  enters  into  with 
the  wrongdoer  in  order  to  regain  possession  of  them. 
The  bill  of  complaint  brings  this  case  within  this  rul- 
ing. It  shows  an  equity  in  the  complainants  to  have 
the  note  and  mortgage  executed  by  them  to  the  respond- 
ent to  regain  possession  of  their  horses  and  wagons, 
cancelled  and  avoided;  and  the  chancellor  erred  in  dis- 
missing it  for  want  of  equity.  The  bill  is  perhaps 
faulty  in  some  respects — as,  for  instance,  in  not  posi- 
tively averring  with  more  particularity  the  immediate 
injury  that  would  have  ensued  to  complainants'  busi- 
ness from  the  longer  detention  of  their  property  by  the 
respondent — but  it  is  not  open  to  any  of  the  objections 
taken  by  the  demurrer.  That  should  have  been  over- 
ruled. 

The  decree  of  the  chancery  court  is  reversed,  and  a 
decree  will  be  here  entered  overruling  the  demurrers 
and  denying  the  motion  to  dismiss  for  want  of  equity. 

Reversed  and  rendered. 
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Baker  et  al.  v.  Carraway. 

Statutory  Action  of  Ejectment. 

1.  Ejectment  against  receiver;  can  not  he  maintained  without  corn- 
sent  of  court  making  appointment. — Where  a  receiver.  In 
obedience  to  an  order  of  the  court  appointing  him,  goes  Into 
possession  of  land  and  holds  it  subject  to  the  control  of  the 
court,  a  third  party  claiming  to  be  the  owner  of  said  land 
and  who  was  ousted  by  the  receiver,  can  not  maintain  an 
action  of  ejectment  against  such  receiver  to  recover  posses- 
sion of  the  land,  without  the  consent  or  order  of  the  court 
by  which  the  appointment  was  made. 

Appeal  from  the  Chanieery  Court  of  Geneva. 

Heard  before  the  Hon.  William  L.  Parks. 

This  was  a  statutory  action  of  ejectment,  brought  by 
the  appellee  against  the  appellants,  Joe  Baker,  Jr.,  and 
A.  W.  Deshazo. 

On  the  trial  of  the  cause,  it  was  shown  that  the  plain- 
tiff executed  the  mortgage  to  the  defendant  Joe  Baker^ 
Jr.,  intending  to  include  therein  the  property  involved 
in  the  present  suit;  that  upon  default  being  made  in 
the  payment  of  the  mortgage  debt,  said  Joe  Baker,  Jr., 
filed  a  bill  in  the  charcery  court  of  Geneva  county, 
seeking  to  have  the  mortgage  reformed,  so  as  to  in- 
clude the  lands  sued  for  and  to  have  the  same  foreclosed, 
and  in  said  bill  asked  for  the  appointment  of  a  receiver 
who  should  take  possession  of  said  lands  as  an  officer 
of  the  court,  and  rent  them,  collect  the  rents,  etc.,  until 
said  foreclosure  was  disposed  of. 

At  the  time  of  the  filing  of  said  bill,  the  plaintiff  in 
the  present  suit  was  in  possession  of  said  lands.  A  re- 
ceiver was  appointed,  who,  under  an  order  of  the  court 
ousted  the  plaintiff  and  took  possession  of  said  lands, 
and  by  virtue  of  the  authority  of  the  decree  appointing 
him,  such  receiver  rented  the  land  to  the  defendant  Des- 
hazo, who  went  into  possession  of  said  lands  as  the 
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tenant  of  the  l-eceiver.  While  the  foreclosure  suit  was 
still  pending,  the  present  action  of  ejectment  was 
brought.  The  other  facts  of  the  case  are  sufficiently 
stated  in  the  opinion. 

The  court  at  the  request  of  the  plaintiff  gave  the 
general  affirmative  charge  in  his  behalf.  The  defendants 
duly  excepted  to  the  giving  of  this  charge,  and  also  sep- 
arately excepted  to  the  court's  refusal  to  give  the  gen- 
eral affirmative  charge  requested  by  them. 

There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal,  and  assign  as  error  the  giving 
of  the  general  affirmative  charge  requested  by  the  plain- 
tiff, and  the  refusal  to  give  the  general  affirmative 
charge  requested  by  the  defendants. 

Espy,  Farmee  &  Espy^  for  appellants. — A  receiver 
can  not  be  ousted  by  suit  in  another  court  without  per- 
mission of  the  court  appointing  such  receiver. — South- 
ern Granite  Co.  v.  Wadsworth^  115  Ala.  570;  Steele  v. 
^^'allcery  115  Ala.  485;  Turrentine  v.  Blackwood^  125 
Ala.  436;  Kyle  v.  Svem.  99  Ala,  573;  Smith  on  Receiv- 
ers, pp.  182-83;  Fort  Wayfie  Ry.  Co,  v.  Mellett,  92  Ind. 
Rep.  535. 

R.  H.  Walker^  contra y  cited  Bernstein's  case,  60  Ala. 
582;  Reddick  t\  Long,  27  S.  Rep.  402;  Sharp  v,  Robin- 
son, 76  Ala.  343;  Johnson  i\  Cook,  73  Ala.  537. 

TYSON,  J. — In  January,  1901,  the  plaintiff  being  in 
possession  of  the  land  here  sought  to  be  recovered,  was 
turned  out  of  possession  by  a  receiver  under  and  by 
virtue  of  the  authority  of  the  decree  appointing  him, 
and  the  defendant  Deshazo  went  into  possession  of  it 
as  the  tenant  of  the  receiver.  This  action  was  brought 
on  the  23d  day  of  February  following.  The  decree  of 
the  chancellor  appointing  the  receiver  directed  him  to 
take  possession  of  this  land  and  to  rent  it  This  de- 
cree was  rendered  in  a  cause  seeking  the  subjection  of 
this  land  to  a  mortgage  lien,  of  which  the  court  is  shown 
to  have  and  exercised  jurisdiction.  The  single  question 
presented  is  whether  the  nlaintiff  can  maintain  this 
suit,  without  first  obtaining  the  consent  or  order  of 
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the  court,  by  which  the  appointment  of  the  receiver  was 
made,  to  institute  it.  That  she  cannot  do  so,  is  too 
well  settled  to  be  now  a  matter  of  disputation,  unless 
section  803  of  the  Code  changes  the  rule. — i^outhcni 
Granite  Co.  r.  Wadsicorth^  115  Ala.  570;  Steele  r. 
Wallxcr,  lb,  485;  Turrcntine  i\  Blaektcood,  125  Ala. 
436;  Kyle  r.  8ircm.  99  Ala,  573;  The  Ft,  Wayne  R'y. 
Co,  V,  Mellett,  92  Ind.  535.  A  cursory  reading  of  the 
statute  is  suflScient  to  show  that  it  contains  no  author- 
ization of  the  bringing  of  a  suit  against  a  receiver  for 
the  corpus  of  the  estate,  the  management  of  which  is  in- 
trusted to  him  by  the  court  as  its  officer,  without  leave 
of  the  court  appointing  him,  whatever  may  be  the  ex- 
tent of  the  authorization  conferred  as  to  bringing  suits 
against  him  in  respect  to  any  act  or  transaction  of  his, 
in  carrying  on  the  business  connected  with  such  prop- 
erty. It  is  scarcely  necessary  to  say  that  the  possession 
of  the  defendant  Deshazo  was  the  possession  of  the  re- 
ceiver. The  affirmative  charge  requested  by  defendant 
should  have  been  given. 
Reversed  and  remanded. 


Treadwell  v.  Torbert, 

Bill  in   Equity  for  Cancellation  of  Deed  as  Cloud  on 

Title, 

1.  Duress  as  ground  for  equitable  relief. — Duress  employed  to  pro- 

cure a  conveyance  of  property,  although  a  species  of  fraud,  Is 
not  of  itself  a  ground  for  equitable  interference. 

2.  Landord  and  tenant;  attornment  to   third     person;     right     of 

stranger  to  maintain  hill. — ^The  attornment  of  a  tenant  to 
any  other  person  than  his  landlord,  does  not,  of  itself,  de- 
stroy the  possession  of  the  landlord;  and  when  the  posses- 
sion of  the  rented  premises  is  tortiously  or  otherwise  gained 
from  the  tenant,  a  court  of  equity  will  not,  on  such  posses- 
sion, entertain  a  bill  at  the  instance  of  the  tort-feasor,  or  the 
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person  attorned  to,  to  remove  a  cloud  from  his  title  to  the 
rented  premises. 
3.  Same;  same;  same. — Where  a  person  enters  into  possession  ot 
land  as  grantee  under  a  deed  alleged  to  have  ueen  obtained 
by  duress  and  fraudulent  representations,  and  leases  said 
premises,  the  fact  that  the  grantor  in  said  deed  subsequently 
secured  the  tenants  of  the  grantee  to  attorn  to  her  and  made 
a  contract  agreeing  to  rent  said  lands  to  said  tenants,  does 
not  give  said  grantor  such  a  possession  as  will  authorize 
him  to  maintain  a  bill  in  equity  to  have  said  deed  cancelled 
and  removed  as  a  cloud  from  her  title. 

Appeal  from  the  Chancery  Court  of  Geneva. 

Heard  before  the  Hon.  W.  L.  Parks. 

The  bill  in  this  case  was  filed  by  th^  appellant,  Fannie 
O.  Treadwell,  against  the  appellee,  C.  C.  Torbert.  It 
was  averred  in  the  bill  that  on  June  27,  1895,  the  com- 
plainant executed  to  the  defendant  a  deed  in  which  she 
conveyed  certain  lands  specifically  described ;  that  said 
deed  was  procured  from  the  complainant  by  the  defend- 
ant by  fraud  and  duress  and  by  unlawful  acts  on  the 
part  of  the  defendant;  that  prior  to  the  execution  of 
said  deed  the  defendant  instituted  a  prosecution  against 
H.  P.  Treadwell,  the  husband  of  the  complainant,  by 
making  an  affidavit  before  a  justice  of  the  peace  charg- 
ing him  with  obtaining  a  large  sum  of  money  by  false 
pretenses;  that  there  was  no  ground  for  said  prosecu- 
tion; that  said  Treadwell  had  not  obtained  money  by 
false  pretenses  as  charged,  and  that  the  prosecution 
was  commence  d  by  the  defendant  for  the  express  pur- 
pose of  extorting  from  the  said  H.  P.  Treadwell  or  the 
complainant  the  deed  to  the  property  described;  that 
immediately  after  the  arrest  and  while  Treadwell  was 
under  bond  for  his  appearance,  the  defendant  commenc- 
ed to  make  propositions  of  compromise  and  finally  pro- 
posed to  the  complainant  that  if  she  would  execute  a 
deed  to  the  lands  described  in  the  bill  that  he  would 
dismiss  said  prosecution,  at  the  same  time  representing 
to  her  that  if  this  was  not  done  her  husband  would  be 
convicted  of  the  offense  chai'ged,  and  would  be  sent  to 
the  penitentiary;  that  by  reason  of  said  fraudulent  rep- 
resentations and  of  the  duress  incident  thereto,  the 
complainant  was  induced  to  execute  said  deed  to  the 
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defendant.  It  Avas  then  further  averred  that  said  charge 
was  absolutely  false,  and  that  although  the  deed  ex- 
pressed a  consideration  of  |1,500,  no  consideration  was 
paid  whatever,  and  that  said  deed  was  obtained  from 
the  complainant  by  reason  of  the  representations  and 
duress  as  stated.  It  was  then  alleged  in  the  bill  that 
the  complainant  was,  at  the  time  of  the  filing  of  the  bill^ 
in  the  possession  of  the  property  described  in  the  bill 
and  conveyed  in  said  deed. 

The  prayer  of  the  bill  was  that  said  deed  be  cancelled 
as  a  cloud  upon  the  complainant's  title.  The  other  facts 
of  the  case  necessary  to  an  understanding  of  the  deci- 
sion on  the  present  appeal,  are  sufficiently  stated  in  the 
opinion. 

On  the  final  submission  of  the  cause  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainant 
was  not  entitled  to  the  relief  prayed  for,  and  ordered 
the  bill  dismissed.  From  this  decree  the  complainant 
appeals  and  assigns  the  rendition  thereof  as  error. 

MuLKEY  &  MuLKEY^  for  appellant,  cited  Treadwell 
V,  Torbert,  119  Ala.  279;  Vincent  v.  Walker,  93  Ala. 
165;  Burke  v.  Taylor,  94  Ala.  130;  Topley  v.  Topley, 
88  Am.  Dec.  76;  Eadie  v.  Shiman,  82  Am.  Dec.  395;  V. 
8.  t\  Huckabec,  14  Wall.  432;  5  Am.  &  Eng.  Ency.  of 
Law,  430;  Rea  i\  Longstreet,  54  Ala-  291;  Daniel  v. 
Stewart,  55  Ala.  276;  Lockett  v.  Hurt,  57  Ala.  188;  a 
BrickelPs  Dig.  pp.  355-6;  Phelps  v.  Zuschlag^  34  Tex. 
371;  Baker  t\  Morton,  12  Wall.  (U.  S.)  150;  Hackley 
r,  Headley,  45  Mich.  569;  First  Nat.  Bank  v.  Watkins, 
21  Mich.  483 ;  Briggs  v.  Leiciston,  29  Me.  472 ;  McMur- 
trie  r.  Kcenan,  109  Mass.  185. 

G.  P.  Harrison,  J.  J.  Morris  and  C.  D.  Carmichael^ 
contra, — Complainants'  possession  was  tortious;  hence 
she  can  not  maintain  suit  to  remove  cloud  from  her 
title. — Hamilton  v.  Adams,  15  Ala.  596;  Tumley  v. 
Hanna,  67  Ala.  101;  Fleming  t\  Moore,  122  Ala.  399; 
Rogers  v.  Boynton,  57  Ala.  501 ;  Campbell  v.  Davis,  85 
Ala.  56;  TomUnson  i\  Watkins,  77  Ala.  399;  Peeples  v. 
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'ButmSy  77  Ala.  290;  Thorington   v.    City    Council    of 
Montgomery^  82  Ala.  591. 

SHAKPE,  J. — In  controversies  involving  merely  dis- 
puted questions  of  fact  affecting  title  to  land  freed 
from  matters  calling  specially  for  relief  in  equity,  the 
right  of  trial  by  jury  prevails,  and  for  the  settlement 
of  such  disputes  courts  of  law  afford  the  appropriate 
remedies.  Duress  when  employed  to  procure  a  convey- 
ance of  property  is  a  species  of  fraud,  and  is  not  of  it- 
self a  ground  of  equitable  jurisdiction.  Hence,  one 
who  would  sue  only  to  avoid  his  deed  to  lands  by  fraudu- 
lent practices,  and  whose  asserted  title  and  estate  are 
such  as  would  support  ejectment,  cannot  bring  his  case 
under  the  jurisdiction  which  exists  in  equity  to  cancel 
deeds  and  uncloud  titles,  unless  he  is  in  possession  of 
the  land  and  is  so  disabled  to  sue  in  ejectment — Peeplea 
V.  Burns,  77  Ala,  290. 

Nor  will  possession  gained  by  a  wrong  to  his  adver- 
sary serve  in  such  case  to  give  a  complainant  standing 
in  equity,  for  equity  will  not  so  encourage  unfairness; 
and  consequently  this  court  has  held  unavailing  to  a 
complainant,  a  possession  obtained  by  having  tenants 
of  his  adversary  attorn  to  him,  because  in  so  doing  the 
complainant  cooperated  with  the  tenants  in  violating 
the  duty  they  owed  their  landlord,  of  surrendering  to 
him  possession  at  expiration  of  the  lease. — Fleming  v. 
Moore,  122  Ala.  399;  Campbell  v.  Davis,  85  Ala.  56. 

In  the  present  case  the  main  facts  relating  to  pos- 
session as  we  find  them  from  the  evidence  are  as  fol- 
lows: Soon  after  the  deed  in  question  was  executed, 
defendant  was  let  into  the  possession  of  the  property 
it  conveyed  and  which  consisted  mainly  of  farm  lands, 
though  two  town  lots  were  included.  The  lots  were 
vacant  and  no  acts  of  ownership  over  them  are  shown 
to  have  been  done  by  either  party  except  that  defendant 
has  paid  taxes  on  them  and  offered  them  for  sale.  De- 
fendant rented  the  farm  lands  in  1896  and  1897  to  a 
tenant  who  cultivated  part  and  sub-let  the  remainder 
of  what  he  had  rented.  In  1898  this  tenant  refused  to 
surrender  the  lands  to  defendant  and  suffered  the  sub- 
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tenants  to  remain  thereon.  The  possession  of  these 
lands  on  which  complainant  relies,  is  such  only  as  she 
holds  by  virtue  of  a  contract  whereby  she  agreed  to  rent 
the  land  to  those  persons  who  had  previously  rented 
from  defendant's  tenant,  and  through  the  occupation 
of  those  persons  as  her  tenants. 

The  duty  of  surrendering  possession  at  the  end  of  the 
rental  term  rests  on  the  sub-tenant  no  less  than  on  the 
first  tenant. — Russell  v.  Ertciny  38  Ala.  44;  18  Am.  & 
Eng.  Ency.  Law,  403.  Complainant,  by  contracting 
with  them  for  their  continued  occupation,  encouraged 
them  to  violate  that  duty;  and  in  doing  so  was  culpable 
in  no  less  degree  than  if  they  had  been  the  original  ten- 
ant. 

The  principle  applied  in  Fleming  v.  Moore,  supra, 
governs  this  case;  and  under  it  the  decree  will  be  ai- 
firmed. 


Montgomery   Street    Railway   Co*    v. 

Mason. 

Action  against  i^treet  Raihcay  Company  by  Passenger 
to  recover  Damages  for  Personal  Injuries, 

'..  Pleading  and  practice;  when  error  in  rulings  of  trial  court 
upon  the  pleadings  loill  not  work  reversal, — ^Unless  it  affirm- 
atively appears  that  the  refusal  of  a  trial  court  to  strike  im* 
material  and  irrelevant  averments  from  the  complaint  re- 
sults in  injury  to  the  defendant,  such  refusal,  although  er- 
roneous, does  not  constitute  a  reversible  error. 

2.  Same;  when  error  in  ruling  upon  motion  to  strike  certain  por- 
tions of  the  complaint  xoithout  injury. — ^Where,  In  an  action 
to  recover  damages  for  personal  injuries,  the  defendant 
moved  to  strike  certain  parts  of  the  complaint  as  being  im- 
material averments  and  merely  surplusage,  which  motion  the 
court  overruled,  and  after  such  ruling  on  the  part  of  the 
court  the  plaintiff  amends  the  complaint  by  striking  out  the 
part  thereof  to  which  the  motion  to  strike  was  directed,  no 
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injury  results  to  the  defendant  in  overruling  the  motion » 
and  such  ruling  by  the  trial  court,  although  erroneous,  does 
not  constitute  a  reversible  error. 

3.  Action  against  street  railioay  company;  sufficiency  of  complaint. 

In  an  action  against  a  street  railway  company  by  a  passen- 
ger to  recover  damages  for  personal  injuries,  a  count  of  the 
complaint  which,  after  averring  that  it  was  the  duty  of  the 
defendant  to  provide  proper  and  sufficient  places  for  the 
plaintiff,  one  of  its  passengers,  to  alight  from  its  cars,  then 
avers  that  the  defendant,  without  regarding  said  duty,  "failed 
to  provide  proper  and  sufficient  place  for  plaintiff  so  to 
alight,"  and  stopped  its  car  on  which  plaintiff  was  a  passen- 
ger at  a  point  where  defendant  had  negligently  placed  cer- 
tain lumber  and  debris  within  a  few  feet  of  its  track,  by 
reason  whereof  the  plaintiff,  while  attempting  to  alight  from 
said  car,  at  said  place,  stepped  and  fell  upon  said  lumber 
and  thereby  received  the  injuries  complained  of,  sufficiently 
states  a  cause    of    action    and  is  not  subject    to    demurrer. 

4.  Same;  same. — In  such  a  case,  a  count  of  the  complaint  which 

avers  that  it  was  the  duty  of  the  plaintiff  to-  use  proper  care 
to  have  its  car  stopped  at  the  usual  place  provided  for  passen- 
gers to  alight  at  the  station  to  which  plaintiff  was  going,  then 
avers  that  the  defendant  disregarding  its  said  duty  "did 
not  stop  said  car  at  the  usual  stopping  place  where  plaintiff 
could  with  safety  have  alighted  from  said  car,  although  sig- 
nalled by  plaintiff  in  ample  time  to  do  so,  but  ran  said  car 
beyond  said  regular  stopping  place,  a  distance  of  about  thirty 
feet,  at  a  place  where  lumber  and  other  obstructions  were 
lying  on  the  ground,  and  where  there  was  no  light  to  ap- 
prise plaintiff  of  the  situation,  and  then  and  there  stopped 
said  car  in  the  midst  of  said  lumber,"  and  plaintiff  believing 
that  said  car  had  stopped  at  the  usual  place,  attempted  to 
alight  therefrom  and  stepped  and  fell  upon  said  lumber  or 
other  obstructions,  among  which  the  defendant  had  negli- 
gently and  carelessly  stopped  said  car,  and  thereby  the  plain- 
tiff sustained  the  injuries  complained  of,  states  a  sufficient 
cause  of  action,  and  is  not  subject  to  demurrer. 

5.  Same;  sufficiency  of  plea  of  contributory     negligence. — In     an 

action  by  a  passenger  against  a  street  railway  company  to  re- 
cover damages  allegea  to  have  been  sustained  by  him  when 
alighting  from  one  of  the  cars  of  the  defendant,  which  in- 
juries were  alleged  to  have  been  sustained  by  reason  of  the 
defendant  stepping  in  or  upon  a  pile  of  lumber  negligently 
placed  by  the  defenuant  near  its  track,  a  plea  which  avers 
"that  when  the  car  stopped  the  lights  from  the  car  shone  for 
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ten  or  twelve  feet  on  either  side  of  the  tra<;k,  and  that  plain- 
tiff could  have  seen  the  alleged  lumber  and  debris  before  he 
stepped  thereon,  by  the  exercise  of  ordinary  and  reasonable 
care  on  his  part,"  is  insufficient  as  a  plea  of  contributory 
negligence,  in  that  it  does  not  ayer  that  the  plaintiff  failed  to 
exercise  ordinary  and  reasonable  care,  or  that  he  saw  the 
lumber. 

6.  Same;  same. — In  such  a  case,  a  plea  which  avers  that  the  de- 

fendant "stepped  from  said  car  without  knowing  or  inquiring 
of  the  defendant  or  its  agent  as  to  whether  or  not  the  situa- 
tion was  reasonably  safe  for  him  to  alight  where  said  car 
was  stopped,"  is  insufficient  as  a  plea  of  contributory  negli- 
gence, and  is  demurrable. 

7.  Bame;  same. — In  such  a  case,  a  plea  which  alleged  that  the 

"plaintiff  voluntarily  alighted  therefrom  without  requesting 
the  defendant  or  his  agent  to  carry  him  back  to  the  regular 
stopping  place,  and  without  ascertaining  before  he  alig 
from  said  car,  that  he  was  alighting  at  a  safe  place,  is  insuffi- 
cient as  a  plea  of  contributory  negligence    and    demurrable. 

8.  Bame;  same. — In  such  an  action  a  plea  seeking  to  set  up'  con- 

tributory negligence  on  the  part  of  the  plaintiff  which  avers 
that  the  plaintiff  boarded  said  car  of  the  defendant  knowing 
that  it  was  being  operated  without  any  one  to  look  after  the 
safety  of  his  alighting,  and  that  he,  plaintiff,  "alighted  from 
said  car  without  first  ascertaining  lor  attempting  to  as- 
certain that  he  was  at  a  safe  place  to  alight  therefrom,"  is 
insufficient  and  subject  to  demurrer. 

9.  Street  railroad  company;  duty  as  to  passenger. — Street  railway 

companies  are  under  a  duty  of  exercising  the  highest  degree 
of  diligence  and  care  to  conserve  the  safety  of  their  passen- 
gers, and  this  duty  extends  to  and  includes  the  safe  landing 
of  passengers  at  the  termination  of  their  Journey  or  ride;  and 
for  failure  to  stop  one  of  its  cars  at  a  place  safe  for  a  pas- 
senger to  alight,  or  in  stopping  its  car  at  a  dangerous  place, 
a  street  railway  company  is  liable  for  damages  sustained 
by  a  passenger  by  reason  of  such  failure  or  by  reason  of  a 
passenger  alighting  at  such  dangerous  place. 

10.  Action  against  street  railway  company;  hospitai  fees  paid  iffy 

plaintiff  recoverable;  admissibility  of  evidence. — In  an  action 
against  a  street  railway  company  to  recoveif  damages  resulting 
from  personal  injuries,  hospital  fees,  including  the  expenses 
of  a  ward  in  a  hospital  and  a  nurse,  paid  by  the  plaintiff  whll« 
seeking  recovery  from  the  injuries  sustained,  constitute  an 
element  of  recoverable  aamages  by  the  plaintiff;  and  such 
items  of  expense  Incurred  by  the  plaintiff  are  admissible  in 
evidence. 
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11.  Deposition  under  the  statute;  should  he  suppressed  when  taken 
before  only  one  of  tu>o  named  commissioners. — ^Where,  in  a 
civil  case,  interrogatories  are  filed  under  the  statute  (Code, 
$  1835),  and  the  commission  issued  by  the  clerk  names  two 
persons  as  commissioners,  and  the  certificate  attached  to  the 
deposition  taken  under  said  commission  is  signed  by  only  one 
of  the  commissioners,  and  recites  that  he  alone  took  the  depo- 
sition of  the  witness  to  whom  the  interrogatories  were  pro- 
pounded, and  the  adverse  party  is  shown  not  to  have  waived 
the  absence  of  the  other  commissioner,  the  taking  of  the 
deposition  by  only  one  of  the  commissioners  was  invalid,  and 
upon  a  motion  properly  made,  the  deposition  so  taken  will 
be  suppressed ;  and  this  is  true  although,  it  was  not  shown  why 
the  absent  commissioner  did  not  act,  and  there  was  no  evidence 
that  he  did  not  have  notice  as  required  by  the  statute,  but  it 
was  shown  that  the  commissioner  who  acted  was  suggested  by 
the  party  propounding  the  interrogatories  and  the  name/  of  the 
other  commissioner  was  inserted  in  the  commission  upon  the 
suggestion  of  the  adverse  party.     (Dowdell,  J.,  dissenting.) 

12.  Trial  and  its  incidents;  admissibility  of  evidence  relating   to 

the  manner  of  arriving  at  verdict  by  jury  on  motion  for  a  new 
trial. — On  a  motion  for  a  new  trial,  evidence  by  the  jurors 
who  tried  a  case  as  to  the  manner  of  their  arriving  at  a  ver- 
dict, is  inadmissible  in  evidence. 

13.  Damages  for  personal  injuries;  when  not  shown  to  be  excessive. 

In  an  action  against  a  street  railway  company,  to  recover 
damages  for  personal  injuries,  where  it  is  shown  that  oy 
reason  of  the  injuries  sustained  the  plaintiff's  right  arm  was 
paralyzed  and  the  inj^ury  resulted  in  his  ueing  sick  and  dis- 
abled for  several  months,  and  being  subjected  to  heavy  ex- 
penses for  meaical  and  hospital  fees,  and  had  suffered  great 
mental  and  physical  pain,  and  was  prevented  from  perform- 
ing the  duties  of  his  occupation  for  several  months,  a  ver- 
dict assessing  his  damages  at  $2,300  can  not  be  said  to  be  ex- 
cessive. 

Appeal  from  the  City  Court  of  Montgomery, 

Tried  before  the  Hon.  A.  D.  Sayre. 

This  was  an  action  brought  by  the  appellee,  James 
M.  MasoB,  against  the  appellant,  the  Montgomery  Street 
Railway  Company,  to  recover  damages  for  personal  in- 
juries. The  complaint  contained  three  counts,  in  each  of 
which  the  plaintiff  claims  five  thousand  dollars  dama- 
ges.    The  first  count  of  the  complaint,  after  setting 
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up  the  fact  that  the  defendant  was  operating  a  street 
railway  in  the  city  of  Montgomery,  and  that  the  plain- 
tiff had  taken  passage  upon  one  of  the  cars  owned  and 
operated  by  the  defendant,  then  avers  that  the  defend- 
ant received  '^said  plaintiff  as  a  passenger  therein  to  be 
carried  through  Hull  street  to  a  certain  station  near 
Julia  street  and  opposite  to  a  church  known  as  Hull 
Street  Methodist  church,  at  or  near  Jenetta  Ditch, 
sometimes  called  Boguehomo  ditch,  and  that  thereupon 
it  then  and  there  became  and  teas  the  duty  of  the  said  de- 
fendant to  use  due  and  proper  care  that  the  said  plain- 
tiff should  he  carefully  and  securely  carried  and  con- 
veyed and  propelled  along  the  said  railway  a^s  aforesaid^ 
(  and  to  have  provided  a  proper  and  sufficient  place, 
light  and  means  and  facilities  whereon  and  whereby 
the  plaintiff  might  have  safely  alighted  at  said  station 
opposite  said  church  near  said  ditch;  yet  the  said  de- 
fendant not  regarding  its  duties  in  that  behalf  did  not 
use  due  and  proper  care  in  providing  a  proper  and  suffi- 
cient place,  light  and  means  and  facilities  to  enable 
plaintiff  safely  to  alight  at  said  station  opposite  said 
church  when  the  said  car  carrying  plaintiff  arrived 
there)  ;  by  means  whereof  the  said  plaintiff,  while  at- 
tempting to  alight  or  descend  from  the  said  car  at  said 
station,  to- wit :  on  the  6th  day  of  August  last  aforesaid, 
and  at  night,  stepped  and  fell  upon  certain  lumber  and 
debris  which  had  been  negligently  placed  and  per- 
mitted to  remain  at  the  place  where  plaintiff  alighted 
from  said  car,  and  by  stepping  or  falling  upon  said 
lumber  or  debris,  plaintiff  fell  upon  the  same  and  was 
thereby  greatly  cut,  bruised  and  wounded,  and  divers 
members  of  his  body  were  then  and  there  greatly  in- 
jured in  so  much  that  his  right  arm  was  paralyzed  anJ 
he  then  and  there  became  and  was  very  sick,  weak  and 
disabled  for  a  long  period,  to- wit:  from  then  to  the 
commencement  of  this  suit,  and  was  thereby  forced  to 
pay  a  large  sum  of  money  for  expenses  incurred,  to- 
wit  the  sum  of  fl,000  in  and  about  attempting  to  be 
cured  of  the  bruises,  weakness  and  injuries  occasioned 
as  aforesaid,  and  suffered  and  underwent  great  men- 
tal  and    physical    pain,    and  was   hindered    and   pre- 
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venteci  from  performing  the  duties  of  his  occupation, 
which  amounted  to  a  large  sum  of  money,  to-wit,  the 
sum  of  15,000." 

The  second  count  of  the  complaint,  after  making  the 
prefatory  all^ations  as  contained  in  the  first  count, 
then  alleged  that  the  defendant  received  "the  said  plain- 
tiff as  a  passenger  therein  to  be  carried  through  Hull 
street,  to  a  certain  station  near  Julia  street,  and  oppo- 
site to  a  church  known  as  Hull  Street  Methodist  church, 
at  or  near  Jennetta  ditch,  sometimes  called  the  Bug- 
uehomo  ditch,  and  that  thereupon  it  then  and  there  he- 
came  and  iras  the  duty  of  the  said  defendant  to  use 
due  and  proper  care  that  the  said  plaintiff  should  he 
carefully  and  securely  carried  and  conveyed  and  pro- 
pelled along  the  said  raihray  as  aforesaid  (and  to  have 
provided  a  proper  and  sufficient  place,  light  and  means 
and  facilities  whereon  and  whereby  the  plaintiff  might 
have  safely  alighted  at  said  station  opposite  said 
church  near  said  ditch;  yet  the  said  defendant  not 
regarding  its  duties  in  that  behalf,  did  not  use  due  and 
proper  care  in  providing  a  proper  and  sufficient  place, 
light  and  means  and  facilities  to  enable  plaintiff  safely 
to  alight  at  said  station  opposite  said  church,  when 
the  said  car  carrying  plaintiff  arrived  there) ; 
but  negligently  and  carelessly  piled  the  lumber  and 
debris  of  an  old  bridge  on  the  public  highway  where 
defendant  stopped  said  car  for  plaintiff  to  alight,  by 
means  whereof  the  said  plaintiff,  while  attempting  to 
alight  or  descend  from  the  said  car  at  said  station,  or 
the  place  where  said  car  was  stopped  for  plaintiff  to 
alight,  to-wit,  on  the  6th  day  of  August  last  aforesaid, 
and  at  night,  stepped  and  fell  upon  said  lumber  and  de- 
bris which  had  been  negligently  placed  and  permitted  to 
remain  at  the  place  where  plaintiff  alighted  from  said 
car,  and  by  stepping  or  falling  upon  said  lumber  or 
debris,  plaintiff  fell  upon  the  same  and  was  thereby 
greatly  cut,  bruised  and  wounded,  and  divers  mem- 
bers of  his  body  were  then  and  there  greatly  injured  in 
so  much  that  his  right  arm  was  paralyzed,  and  he 
then  and  there  became  and  was  very  sick,  weak  and  dis- 
abled for  a  long  period,"  etc. 

33c  ' 


Digitized  by 


Google 


514  SUPREME  COURT  tNoy.  Term. 

[Montgomery  Street  Railway  Co.  v.  Mason.] 

The  third  count  of  the  complaint,  after  making  the 
prefatory  allegations  and  alleging  that  the  piaiu- 
tiff  had  taken  passage  on  one  of  the  cars  operated  by 
the  defendant,  then  continues  as  follows  "and  that 
thereupon  it  then  and  there  became  and  was  the  duty 
of  the  said  defendant  to  use  due  and  proper  care  that 
the  said  plaintiff'  should  be  carefully  and  securely  car- 
ried and  conveyed  and  propelled  along  the  said  rail- 
way as  aforesaid,  and  to  be  stopped  at  the  usual  and 
proper  place  provided  for  passengers  to  alight  at  said 
station  opposite  said  church;  yet  the  said  defend- 
ant not  regarding  its  duty  in  that  behalf  did  not  stop 
said  car  at  the  usual  stopping  place  where  plaintiff 
could  with  safety  have  alighted  from  said  car,  although 
signalled  by  plaintiff'  in  ample  time  to  do  so,  but  care- 
lessly and  recklessly  ran  said  car  beyond  said  i*egular 
stopping  place,  a  distance  of  about  30  feet,  to  a  place 
where  lumber  and  other  obstructions  were  lying  on  the 
ground,  and  where  there  was  no  light  to  apprise  plain- 
tiff of  the  situation  there,  and  then  and  there  stopped 
said  car  in  the  midst  of  said  lumber  and  other  obstruc- 
tions, when  plaintiff'  believing  that  said  car  had 
stopped  at  the  usual  and  customary  place  for  passen- 
gers to  alight  at  said  station,  while  attempting  to 
alight  from  said  car,  to-wit,  on  the  night  of  August  6th, 
1899,  stepped  and  fell  in  and  upon  a  pile  of  luml>er  or 
other  material,  over  and  among  which  the  defendant 
had  negligently  and  carelessly  stopped  said  car,  and 
by  st(^pping  or  falling  upon  said  lumber  or  debris,  plain- 
tiff' fell  upcm  the  same  and  was  thereby  greatly  cut, 
bruised  and  wounded,  and  divers  members  of  his  body 
Avere  thc^n  and  there  greatly  ijajured  in  so  much  that 
his  right  arm  was  pai'alyzed  and  he  then  and  there  be- 
came and  Avas  very  sick,  weak  and  disabled  for  a  long 
peri(Kl,''   etc. 

The  defendant  moved  th(»  court  to  strike  from  the 
first  and  second  counts  of  the  complaints  the  portions 
thereof  which  are  italicized  and  which  are  in  paren- 
theses, up<m  the  gnmnd  that  the  facts  as  4ille$ced  in 
each  of  said  counts  were  immaterial,  irrelevant  and  sur- 
plusage.     The  defendant  also  moved  to  strike  from  the 
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third  count  of  the  complaint  the  words  "carelessly  and 
recklessly"  upon  the  ground  that  said  words  were  im- 
material, irrelevant  and  surplusage.  The  court  over- 
ruled each  of  these  motions.  Thereupon  the  plaintiff 
amended  the  first  count  by  sti'iking  out  the  portion 
thereof  which  is  included  with  the  parentheses,  and  in- 
serting in  lieu  thereof  the  following:  **and  to  pro- 
vide a  proper  and  sufficient  place  so  that  plaintiff 
might  alight  safely  at  said  station;  yet  the  defendant, 
not  regarding  its  said  duty,  failed  to  provide  a  proper 
and  sufficient  place  for  plaintiff  so  to  alight  and 
stopped  its  car  on  which  plaintiff  was  a  passenger  as 
aforesaid  at  a  point  where  certain  lumber  and  debris 
were  lying  within  a  few  feet  of  its  track/'  The  plain- 
tiff also  amended  the  second  count  by  striking  out  the 
words  '4ight  and  means  and  facilities,"  wherever  they 
occur.  The  defendant  demurred  to  the  first  count  of 
the  complaint  upon  the  following  grounds:  1.  Be- 
cause plaintiff  does  not  show  how  or  in  what  manner 
the  defendant  failed  to  use  due  and  proper  care  in 
providing  a  proper  and  sufficient  place  to  enable  plain- 
tiff safely  to  alight  at  said  station.  2.  Because  the 
complaint  fails  to  show  in  said  count  that  defendant 
placed  said  lumber  and  debris  at  the  place  where  plain- 
tiff alighted  from  said  car.  3.  Because  the  complaint 
fails  to  show  in  said  count  any  duty  upon  the  defend- 
ant to  have  removed  the  lumber  placed  along  the  track 
at  the  place  of  the  accident.  4.  That  there  was  no  legal 
duty  upon  defendant  to  have  provided  a  proper  and 
sufficient  place  whereby  the  plaintiff  might  have  alighted 
from  said  car.  5.  Because  said  count  fails  to  show 
that  defendant  knew  of  the  location  of  the  lumber  or 
debris  at  the  point  where  plaintiff  alighted  from  said 
car  or  that  such  lumber  or  debris  was  there  sufficiently 
long  for  defendant  to  have  been  informed  thereof,  by 
the  use  of  reasonable  diligence  on  its  part. 

The  defendant  demurred  to  the  second  count  upon 
the  same  grounds  of  dennlrrer  as  interposed  to  the 
first  count  and  upon  the  following  additional  grounds: 
1.  Because  said  count  does  not  show  that  defendant 
did  not  carefuUv  and  securelv  carrv  and  convev  and 
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propel  the  plaintiff  along  said  railway.  2.  '  Because 
said  count  does  not  show  how  or  in  what  respect  the 
defendant  failed  to  use  due  and  proper  care  in  provid- 
ing a  proper  and  sufficient  place  to  allow  plaintiff  to 
alight  from  said  car.  3.  Because  the  all^ation  in  said 
count,  '*and  to  have  provided  a  proper  and  suflScient 
place,  whereon  and  whereby  plaintiff  might  have  safely 
alighted  at  said  station,"  is  a  mere  conclusion  of  the 
pleader.  4.  And  the  allegation  that  defendant  did  not 
use  due  and  proper  care  in  providing  a  proper  and 
sufficient  place  to  enable  plaintiff  to  safely  alight  at 
said  station,  is  a  mere  conclusion  of  the  pleader. 

To  the  third  count  the  defendant  demurred  upon 
the  same  grounds  of  demurrer  as  interposed  to  the  first 
and  second  counts  of  the  complaint,  and  upon  the  fol- 
lowing grounds:  1.  Because  said  count  does  not  show 
that  there  was  any  duty  resting  upon  the  defendant  to 
have  placed  a  light  at  the  place  where  the  plaintiff 
alighted  from  said  car.  2.  Because  said  count  fails 
to  show  that  the  defendant  was  in  any  wise  responsible 
for  the  lumber  or  other  obstruction  being  on  the  ground 
near  its  track.  These  demurrers  were  overruled.  There- 
upon the  defendant  pleaded  the  general  issue  and  filed 
four  special  pleas.  Plea  numbered  two  is  copied  in 
the  opinion.  The  remaining  special  pleas  are  as  fol- 
lows: "3.  The  plaintiff  ought  not  to  recover  of  the 
defendant  because  he  was  guilty  of  contributory  negli- 
gence, which  proximately  caused  his  alleged  injury  in 
this:  that  he  stepped  from  said  car  without  knowing 
or  inquiring  of  the  defendant  or  its  agent  as  to  whether 
or  not  the  situation  was  reasonably  safe  for  him  to 
alight  where  said  car  had  stopped.  4.  Plaintiff  ought 
not  to  recover  because  he  was  guilty  of  negligence  which 
contributed  proximately  to  the  injury  complained  of 
in  that  after  the  car  ran  beyond  its  regular  stopping 
place,  plaintiff  voluntarily  alighted  therefrom  without 
requesting  the  defendant  or  its  agent  to  carry  him  back 
to  the  regular  stopping  place  and  without  ascertaining 
before  he  alighted  from  said  car  that  he  was  alighting 
at  a  safe  place.  5.  The  plaintiff  ought  not  to  recover 
because  he  was  guilty  of  negligence  which  contributed 
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proximately  to  the  injury  complained  of  in  this  that 
when  he  boarded  and  took  passage  on  defendant's  car, 
he  did  so  knowing  that  said  car  was  being  operated 
without  a  conductor  and  without  anybody  to  look  after 
the  safety  of  his  alighting  and  that  he  alighted  from 
said  car  without  first  ascertaining  or  attempting  to 
ascertain  that  he  was  at  a  safe  place  to  alight  there- 
from." The  plaintiflf  demurred  to  the  plea  numbered 
two  upon  the  following  grounds :  1.  The  facts  therein 
set  forth  do  not  constitute  such  negligence  on  the  part 
of  the  plaintiflf  as  would  prevent  his  recovery  in  this 
suit  2.  Because  the  stopping  of  the  car  under  the  cir- 
cumstances of  this  case  as  set  forth  in  the  complaint  was 
an  invitation  to  the  plaintiff  to  alight  at  that  place 
upon  which  he  had  a  right  to  rely  and  act  without  mak- 
ing inquiry. 

To  the  third  plea  the  plaintiflf  demurred  upon  the 
following  grounds :  1.  It  was  not  the  duty  of  the  plain- 
tiflf to  mSie  the  inquiry  therein  referred  to.  2.  It 
shows  no  negligence  on  the  part  of  plaintiflf  which  prox- 
imately contributed  to  the  injury  complained  of.  3. 
Because  the  stopping  of  the  car  under  the  circumstances 
of  this  case  as  set  forth  in  the  complaint  was  an  in- 
vitation to  the  plaintiflf  to  alight  at  that  place  ui)on 
which  he  had  a  right  to  rely  and  act  without  making 
inquiry. 

The  plaintiflf  demurred  to  the  fourth  plea  upon  the 
following  grounds :  1.  It  assumes  that  it  was  the  duty 
of  plaintiflf  to  inquire  for  information  which  it  was  the 
duty  of  the  defendant  to  give,  2.  It  assumes  that  it 
was  the  duty  of  plaintiflf  to  inquire  for  information  in 
regard  to  possible  danger  which  it  was  the  duty  of 
defendant  to  provide  against.  3.  Because  the  stopping 
of  the  car  under  the  circumstances  of  this  case  as  set 
forth  in  the  complaint  was  an  invitation  to  the  plain- 
tiff to  alight  at  that  place  upon  which  he  had  a  right 
to  rely  and  act  without  making  inquiry. 

To  the  fifth  plea  the  plaintiflf  demurred  upon  the  fol- 
lowing grounds:  1.  It  sets  up  no  act  of  negligence 
on  the  part  of  the  plaintiflf  that  would  legally  relieve 
or  release  defendant  from  the  negligence  averred.  2.  It  as- 
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sullies  that  it  wa«  i)la  in  tiff's  duty  to  perfonii  certain  acta 
not  recjuired  of  liini  by  law.  3.  Bwause  it  seeks  to  avoid 
one  act  of  negligence  on  tlie  part  of  defendant,  to-wit, 
a  failure  to  stop  at  a  proper  place  for  plaintiff  to 
alight,  by  showing  that  defendant  was  guilty  of  another 
act  of  negligence,  to-wit,  a  failure  to  have  a  conductor 
or  other  person  to  look  after  the  safety  of  passengers 
alighting  from  said  car. 

These  demurrers  were  sustained,  and  the  trial  i^;a8 
had  upon  issue  joincnl  upon  the  plea  of  the  general  is- 
sue. 

The  tendency  of  the  evidence  is  suffi(*iently  shown  in 
the  opinion.  Before  the  trial  was  entered  upon  the 
defendant  moved  the  court  to  suppress  the  deposition  of 
tJie  witness  J.  H.  Drake,  which  was  taten  in  the  cause, 
upon  the  following  ground :  "Because  the  commission 
issued  by  the  clerk  of  this  court  was  issued  to  Jolm  K. 
Watkins  and  T.  1).  Samford,  Esquires,  of  Opelika.  Lee 
(*ounty,  Alabama,  appointing  them  commissioners  jointly 
to  take  the  testimony  of  the  witness  J.  H.  Drake,  and 
that  the  deposition  of  the  said  witness  was  taken  by 
John  K.  Watkins,  acting  alone,  as  shown  by  his  cer- 
tificate to  the  deposition,  and  because  the  said  Watkins 
was  unauthorized  to  take  said  testimony  alone,  and  be- 
cause said  commission  issue<i  by  the  clerk  required  that 
T.  D.  Samford,  Esq.,  co-commissioner,  be  given  notice 
of  the  time  and  place  of  taking  the  deposition.  And  that 
the  certificate  attached  to  the  deposition  by  John  K. 
Watkins,  one  of  the  commissioners,  does  not  show  that 
he  gave  T.  D.  Samford  any  notice  of  the  time  or  place 
of  taking  the  said  deiK>8iti(m  of  the  said  witnefis."  In 
support  of  this  motion  the  defendant  introduced  in  evi- 
dence the  (commission  issued  by  the  clerk  of  the  court, 
under  which  the  deposition  purported  to  have  been 
taken.  This  commission  showed  that  it  was  issued  to 
John  K.  Watkins  and  T.  D.  Samford,  Esquires,  "as  com- 
missionei*s  to  take  the  deposition  of  J.  H.  Drake,  a  mate- 
rial witness"  in  said  suit.  The  defendant  also  introduced 
in  evidence  the  cei'tificate  of  John  K.  Watkins  to  the  depo- 
sition. This  certificate  showed  that  the  deposition  of 
J.  II.  Drake  was  t<iken  by  John  K.  Watkins  alone,  hede- 

VoL.  133. 


Digitized  by  Google  j 


isoi.]  OF  ALABAMA.  519 

[Montgomery  Street  Railway  Co.  v.  Mason.j 

s<.Tibii>g  himself  as  "the  eommissioner  in  said  commis- 
sion named."  There  was  no  evidence  that  Commis- 
sioner Samford  did  not  have  notice,  nor  any  evidence 
tending  to  show  Avhy  he  did  not  act.  It  was  shown  by 
the  evidence  that  the  plaintiff,  when  he  applied  for  the 
commission  to  take  the  deposition  of  the  witness  Drake 
suggestwl  John  K.  Watkins  as  a  commissioner  and  no 
one  else,  and  that  the  name  of  T.  D.  Samford  as  com- 
niissi(mer  was  inserted  in  the  certificate  by  the  clerk 
and  on  request  of  the  defendant.  The  court  overruled 
the  defendant's  motion  to  suppress  said  deposition,  and 
to  this  ruling  the  defendnat  duly  excepted. 

During  the  examination  of  James  ^I.  Mason,  the 
plaintiff,  he  testified  that  he  had  incurre<l  an  expense 
of  $650  in  seeking  recovery  from  the  injuries  sustained 
by  him ;  that  the  items  going  to  make  up  this  expense  of 
f  650  consisted  of  a  doctor's  bill  of  $160  and  a  hospital 
bill  of  f  159 ;  that  the  hospital  bill  included  nurses'  ser- 
vices and  the  payment  for  a  private  ward  which  he 
bad  engaged  in  the  Johns  Hopkins  Hospital.  The  other 
items  of  the  $650  account  were  for  railroad  fare,  hotel 
bills  and  other  expenses  incurred  in  going  to  and  being 
present  in  the  Johns  Hopkins  Hospital. 

The  defendant  moved  the  court  to  exclude  from  the 
jury  all  the  testimony  of  the  witness  relative  to  all  the 
items  going  to  make  up  the  f650,  except  that  portion  of 
the  testimony  regarding  the  doctor's  bill.  The  court  ex- 
cluded from  the  jury  the  testimony  of  the  witness  re- 
gau'ding  railroad  fare,  hotel  bills  and  other  items  men- 
tioned, but  refused  to  exclude  the  testimony  relating  to 
the  hospital  bill  and  the  doctor's  bill.  To  the  court's 
refusal  to  exclude  the  testimony  as  to  the  hospital  bill, 
the  defendant  duly  excepted. 

The  defendant  requested  the  court  to  give  to  the  jury 
the  following  Avritten  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked: 
(1.)  "If  the  jury  believe  the  evidence,  they  must  find 
their  verdict  for  the  defendant  under  the  first  count  of 
the  complaint."  (2.)  "If  the  jury  believe  the  evi- 
dence, they  must  find  for  the  defendant  under  the  sec- 
ond count  of  the  complaint."     (3.)     "If  the  jury  believe 
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the  evidence,  they  must  find  their  verdict  for  the  de- 
fendant." (4.)  *The  jury  can  not  find  for  the  plain- 
tiff, unless  they  are  reasonably  satisfied  from  the  evi- 
dence that  the  regular  stopping  place  for  said  cars  was 
opposite  the  South  Hull  Street  Methodist  church,  and 
that  the  car  upon  which  the  plaintiflf  was  travelling, 
did  not  stop  in  front  of  said  church,  but  that  the  car 
was  carried  on  past  said  regular  stopping  place,  and 
stopped  at  a  place  that  was  not  the  regular  stopping 
place  for  the  cars  on  that  line,  and  that  the  motorman 
who  was  operating  said  car  stopped  the  said  car  at  a 
place  where  lumber  and  other  obstructions  were  lying 
on  the  ground,  and  where  there  was  no  light  to  ap- 
prise plaintiff  of  the  situation  there;  and  the  jury  must 
further  be  reasonably  satisfied  from  the  evidence  that 
the  car  was  stopped  in  the  midst  of  said  lumber  and 
other  obstructions  and  that  the  plaintiff  in  stepping 
from  said  car  stepped  and  fell  on  lumber  or  debris." 
(10.)  "If  the  jury  believe  from  the  evidence  that  the 
plaintiff  alighted  from  said  car  onto  the  ground  and 
not  on  the  lumber  or  debris,  they  must  find  their  ver- 
dict for  the  defendant."  (H.)  "The  court  charges 
the  jury  that  the  undisputed  evidence  in  this  case  shows 
that  the  plaintiff  had  ceased  to  be  a  passenger  when  he 
fell  and  was  injured."  (12.)  "The  court  charges  the 
jury  that  the  plaintiff  .can  not  recover  anything  for  hos- 
pital fees."  (13.)  "The  court  charges  the  jury  that 
unless  they  are  reasonably  satisfied  by  a  preponderance 
of  the  evidence,  that  the  plaintiff  received  tiie  injuries 
of  which  he  complains  while  in  the  act  of  stepping  from 
the  car  to  the  ground,  and  before  he  had  safely  alighted 
upon  the  ground,  they  can  not  find  a  verdict  for  the 
plaintiff."  (14.)  "The  court  charges  the  jury  that  be- 
fore the  plaintiff  can  recover  in  this  cause,  you  must  be 
reasonably  satisfied  by  a  preponderance  of  the  evidence 
that  he  received  the  injuries  complained  of  while  in  the 
act  of  stepping  or  descending  from  the  defendant's  car 
on  the  occasion  testified  about,  and  not  after  he  had 
safely  landed  upon  the  ground."  (15.)  "The  court 
charges  the  jury  that  under  the  evidence  in  this  cause, 
the  regular  stopping  place  or  station  of  the  defendant 
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company  on  its  Cloverdale  line,  nearest  the  church  tes- 
tified about,  was  at  the  time  of  the  injury  complained 
of,  on  or  just  beyond,  the  bridge  at  which  the  injury  oc- 
curred." (1€.)  "The  court  charges  the  jury  that  if 
they  believe  the  evidence  in  this  cause,  they  should 
find  a  verdict  for  the  defendant"  (17.)  "The  court 
charges  the  jury  that  under  the  evidence  in  this  cause, 
the  plaintiff  can  not  recover  under  the  third  count  of 
the  complaint"  (18.)  "The  court  charges  the  jury 
that  under  the  evidence  in  this  cause,  the  plaintiff  can 
not  recover  under  the  second  count  of  the  com- 
plaint" (19.)  "The  court  charges  the  jury  that 
under  the  evidence  in  this  case,  the  plaintiff  can 
not  recover  under  the  llrst  count  of  the  complaint"  (20. ) 
"The  court  charges  the  jury  that  at  the  time  the  plain- 
tiff sustained  his  alleged  injuries,  he  was  not  a  passen- 
ger of  the  defendant  company." 

There  were  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  $2,300.  The  defendant  moved 
the  court  to  grant  a  new  trial,  and  assigned  as  grounds 
therefor  the  several  rulings  of  the  trial  court  which  were 
adverse  to  the  defendant  and  also  the  following  grounds : 
1.  That  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence. 2.  That  the  verdict  of  the  jury  was  excessive, 
3.  "Because  the  amount  of  the  verdict  of  the  jury  was  as- 
certained by  casting  lots  in  the  following  manner,  to-wit, 
the  jury  agreed  that  each  man  should  write  down  on  a 
slip  of  paper  the  amount  which  he  thought  the  plain- 
tiff should  recover,  and  then  by  taking  the  figures  on 
these  twelve  slips  of  paper,  adding  them  together,  divid- 
ing the  sum  by  12,  taking  the  quotient  as  a  result,  and 
rendering  their  verdict  thereon,  first  having  agreed  to 
be  bound  by  the  result  so  ascertained."  In  connec- 
tion with  this  motion  the  defendant  introduced  evidence 
tending  to  show  that  the  last  ground  of  the  motion  was 
based  on  the  actual  facts  relating  to  the  manner  in 
which  the  verdict  was  arrived  at  by  the  jury.  Several 
Qf  the  jurors  testified  and  each  of  them  stated  that  the 
verdict  was  arrived  at  in  such  manner.  They  also  tes- 
tified in  detail  as  to  the  occurrences  in  the  jury  room 
wrhile  the  jury  was  deliberating  upon  the  verdict.     The 
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court,  upon  motion  of  the  plaintiff,  excluded  the  testi- 
mony of  the  several  jurors  as  to  what  occurred  in  the 
jury  room,  and  to  this  ruling  the  defendant  duly  ex- 
cepted. The  motion  for  a  new  trial  was  overruled,  and 
the  defendant  duly  excepted.  The  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

C.  H.  KoQUEMORE  and  Lomax^  Crum  &  Weil^  for  ap- 
pellant.— The  court  should  have  sustained  the  motion  of 
the  defendant  to  strike  certain  portions  of  the  first  and 
second  counts.  This  appellant  Avas  sued  as  a  street  rail- 
way, and  there  is  no  duty  upon  street  railways  to  pro- 
vide stations  or  other  pfaces  for  passengers  to  alight 
from  its  cars. — kteniherg  v.  State,  56  Am.  &  Eng. 
K.  Casts,  424;  Jacob'H  VanVy  92  Ala.  187;  Chrwnwg's 
Case,  93  Ala.  24. 

The  si)ecial  pleas  of  the  defendant  sufficiently  set  up 
contributory  negligence  of  the  plaintiff  to  bar  his  re- 
covery.— Bryan  r.  Man.  Raihcayy  121  N.  Y.  126;  4  Am. 
&  Eng.  Encv.  Law,  15;  Booth  on  Street  Railwavs,  § 
378. 

The  court  should  have  sustained  defendant's  motion 
to  suppress  the  deposition  of  the  witness  Drake.  The 
defendant  moved  the  court  to  suppress  this  depositioa 
because  it  had  not  been  taken  according  to  the  com- 
mission issued  by  the  clerk  of  the  trial  court.  It  has 
been  decided  in  many  jurisdictions,  and  we  take  it  to 
be  the  law  that  where  one  or  more  persons  are  named 
as  joint  commissioners,  they  must  execute  the  power 
jointlv,  and  the  execution  by  one  man  is  not  a  compli- 
ance with  the  power  given  in  the  commission. — Gupp  v, 
Broini,  4  Dall.  Book  1  (U.  S.)  Law  Ed.  887;  Douge  v. 
Pearce.  13  Ala.  127;  Camphell  r.  Woodcock.  2  Ala^  41; 
Lucl'ie  r.  Carothers,  5  Ala.  290;  Kirk  r.  Suttle^  6  Ala, 
679;  Dearman  r.  Dearman,  5  Ala.  202;  6  Ency. 
PI.  &  Pr.,  503;  9  Am.  &  Eng.  Ency.  Law  (new  ed/), 
306;  Wwks  on  Law  of  Depositions,  §  308,  p.  345;  Arm- 
strong  r.  Broun.  1  Wash.  (6  U.  S.  O.  O.  Rep.),  34; 
Marshall  r.  Frishic.  1  Mun.  (Va.)  247. 
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The  plaintiff  was  not  entitled  to  recover  In  this  ac- 
tion. The  injuries  were  sustained  by  him  after  he  had 
alighted  from  the  ear  and  ceased  to  be  a  passenger  of 
the  defendant. 

The  contention  of  defendant  is  that  the  moment 
Mason  alighted  safely  upon  the  ground,  he  ceased 
to  be  a  passengear.  In  support  of  this  proposi- 
tion we  cite  the  following  authorities:  Creamer 
V.  West  St.  Ry.,  156  Mass.  320;  Oorgan  v.  West  End 
St.  Ry.  Co.,  49  L.  R.  A.  421;  Chattanooga  Elec.  Ry.  Co. 
r.  Bocldy,  5S  S.  W.  Rep.  646;  Piatt  v.  Forty-second  St. 
Ry.,  Thonip.  &  C.  (N.  Y.)  406;  Booth  on  Street  Rail- 
ways, §  326;  Railroad  Co.  r.  Peacock,  69  Md.  257; 
Buzby  r.  Traction  Co.,  126  Pa,  St.  559. 

( jEOrge  p.  Harrison  and  Fred  S.  Ball,  contra. — The 
ruling  of  the  court  in  refusing  to  strike  certain  portions 
of  the  first  and  second  counts  upon  motion  of  the 
defendant  was  without  prejudice  to  the  defendant,  in 
that  the  plaintiff  subsequently  amended  the  counts  by 
striking  the  part  of  the  counts  to  which  said  motion  was 
directed.— f'.  d  W.  R.  Co.  v.  Bridges,  86  Ala,  448. 

The  manner  in  which  the  jury  arrived  at  their  verdict 
could  not  be  inquired  into  in  any  other  way  than  by  a 
motion  for  a  new  trial.  The  testimony  of  the  jurors  as 
to  what  occurred  in  the  jury  room  during  their  delib- 
erations can  not  be  considered. — 12  Am.  &  Eng.  Ency. 
Law,  378  and  notes;  14  Encv.  PI.  &  Pr.,  905  and  author- 
ities; Clay  V.  City  Councill  102  Ala,  302. 

The  court  very  properly  overruled  the  motion  to  sup- 
press the  deposition  of  Drake.  Samford  was  suggested 
by  the  adverse  party.  It  is  clear  that  if  Watkins  was  au- 
thorized to  act  alone  under  the  commission,  because  the 
adverse  ptirty  is  not  entitled  to  such  notice,  then  Sam- 
ford  could  have  been  nothing  more  than  an  attorney  for 
defendant  in  being  present. — Wisdom  v.  Reeves,  110  Ala. 
418.  To  hold  that  both  must  act,  especially  where  one 
is  nominated  by  the  adversary,  would  make  it  possible 
for  the  adversary  to  prevent  the  deposition  from  ever 
being  taken  by  having  his  commissioner  absent  himself, 
delay  or  refuse  to  act  We  have  found  this  question  de- 
cided in  this  State,  but  we  will  call  attention  to  a  few 
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decisions  of  other  tribunals. — Scott  v.  Bahevy  13  Ala. 
185;  Campbell  v.  Webb^  2  Ala.  41;  Berghams  v.  Alter, 
9  Watts  (Pa.)  386;  Piggott  v.  Hollowmj,  1  Binn.  (Pa.) 
436. 

The  appellee  was  entitled  to  recover  under  the  facts 
of  the  case,  as  a  matter  of  law.  It  is  undisputed  that 
the  relation  of  passenger  arose  when  Dr.  Mason  boarded 
the  street  car  in  the  city  of  Montgomery  and  that  re- 
lation continued  until  he  left  the  car.  The  contention 
of  the  appellant  is  that  he  ceased  to  be  a  passenger  afi 
soon  as  he  got  his  foot  or  feet  on  the  ground  and  waa 
clear  of  the  car — that  is,  as  soon  as  he  was  in  no  manner 
in  touch  with  it,  hands  or  feet,  and  that  its  responsibility 
to  him  ended  instantly.  It  contends  that  it  cannot  be 
held  liable  to  Dr.  Mason  even  if  it  did  put  him  oflf  in  a 
place  so  (dangerous  that  the  natural  result  was  the  in- 
jury complained  of.  On  the  other  hand,  the  appellee 
contends  that  the  relation  of  passenger  between  them 
continued  until  the  appellee  was  safely  on  the  ground 
with  both  feet  and  out  of  touch  with  botli  hands  and 
feet,  and  in  addition  to  that,  that  the  appellant  was  re- 
sponsible to  the  appellee  to  place  him  in  a  place  of 
safety.  By  this  we  do  not  mean,  that  the  appellant 
should  have  escorted  him  to  the  sidewalk  or  other  place, 
or  that  it  must  have  provided  a  platform  or  other  facil- 
ities for  his  landing  not  usual  in  streets,  but  it  must 
land  him  on  the  public  street  or  public  road  at  a  place 
where  it  was  in  its  usual  condition,  not  obstructed  or 
made  dangerous  by  unusual  obstacles. — Richmond  City 
R.  Co.  V.  Scott,  86  Va.  902;  Diwon  v.  Brooklyn  Co.,  100 
N.  Y.  170 ;  Creamer  v.  West  End  Sf.  R.  Co.,  156  Mass. 
320. 

Street  railway  companies,  as  carriers  of  passen- 
gers for  hire,  are  bound  to  exercise  the  highest  degree 
of  care  and  diligence  consistent  with  the  nature  of  their 
undertaking,  and  are  responsible  for  the  slightest  neg- 
lect This  rule  extends  to  the  management  of  cars  and 
track,  and  to  all  arrangements  necessary  for  the  safety 
of  passengers  as  respects  accidents  from  collision  or 
otherwise — Smith  v.  St.  Paul  City  R.  Co.,  16  Am.  & 
Eng.  R.  R.  Cases,  310;  s.  c.  32  Minn.  1;  50  Am.  Rep. 
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550;  18  N.  W.  Rep.  827;  7  Rap.  &  Mack.  Dig.  of  Ry.  Law, 
458,  §  325. 

DOWDELL,  J. — The  appellee  sued  the  appellant,  the 
Montgomery  Street  Railway,  to  recover  damages  for 
injuries  received  by  him  as  a  poBsenger  on  one  of  the 
appellant's  cars,  in  alighting  from  the  car,  caused  by 
appellant's  negligenca  The  plaintiff  recovered  a  judg- 
ment in  the  court  below,  and  from  this  judgment  the 
present  appeal  is  prosecuted. 

There  are  numerous  assignments  of  error,  in  all,  flfty- 
fiva  Some  of  these  assignments  are,  however,  not  in- 
sisted on  in  argument,  and  such  as  are  not  insisted  on, 
will  not  be  considered.  The  first  seven  relate  to  the 
rulings  of  the  court  on  motions  of  the  defendant,  the 
appellant  here,  to  strike  certain  parts  of  the  complaiiit 
as  being  immaterial  averments,  and  merely  surplusaga 
After  the  action  by  the  court  overruling  the  motions 
to  strike,  the  plaintiff  amended  the  first  and  second 
counts  of  the  complaint  by  striking  out  the  words,  "light, 
means,  and  facilities,"  to  which  the  motions  to  strike 
were  in  part  directed.  With  the  complaint  as  thus 
amended  no  injury  resulted  to  the  defendant  in  over- 
ruling the  motions  to  strike.  If  it  be  conceded  that 
there  was  eiTor,  still  we  are  unable  to  see  that  the  de- 
fendant was  in  any  way  prejudiced,  and  unless  it  af- 
firmatively appears  that  the  refusal  of  the  court  to  strike 
immaterial  and  irrelevant  averments  results  prejudi- 
cially, such  refusal  does  not  constitute  reversible  error. 
Columbus  &  Western  R^y  Co,  v.  Bridges^  86  Ala.  448. 

The  8th,  9th  and  10th  assignments  of  error  relate  to 
the  overruling  of  the  defendant's  demurrer  to  the  com- 
plaint, and  the  questions  raised  by  these  assignments 
that  are  insisted  on  in  argument,  are  also  raised  by 
charges  requested  by  the  defendant,  and  which  were  re- 
fused by  the  court  These  embrace  the  vital  points  in 
the  case,  and  as  they  were  argued  together  by  counsel 
for  appellant,  will  in  like  manner  be  considered  to- 
gether here. 

The  gist  of  the  action  is  in  the  alleged  negligence  of 
the  defendant  in  stopping  its  car,  upon  which  plaintiff 
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A\'as  riding  as  a  passenger,  in  an  unsafe  and  dangerous 
place  for  him  to  disembark,  and  while  so  disembarking 
or  immediately  upon  alighting  from  said  ear,  received 
the  injuries  alleged  in  the  complaint  The  complaint 
in  this  respect  sufficiently  states  a  cause  of  action.  It 
was  not  incumbent  on  the  plaintiff  in  his  pleading  to 
aver  in  connection  with  the  duty  of  the  defendant  to 
provide  a  safe  place  for  his  alighting  from  the  car,  to 
aver  what  should  constitute  a  safe  place,  nor  to  un- 
dertake a  minute  description  of  the  place  where  the 
stop  was  made,  and  the  alleged  injury  received.  After 
averring  the  duty  of  the  defendant  to  provide  a  safe 
landing  place  for  the  plaintiff  in  alighting  from  its 
car,  the  complaint  in  the  first  and  second  counts,  with 
sufficient  certaintj'  and  definiteness  avers  the  failure  to 
perform  such  duty  and  in  a  manner  to  constitute  negli- 
gence. So  in  the  third  count,  after  averring  the  duty 
of  stopping  the  car  at  the  usual  or  customary  stopping 
place,  the  averment  of  the  failure  to  do  so,  and  the 
manner  and  form  of  tlie  breach  of  this  duty  which  re- 
suited  in  the  injury  to  the  plaintiff,  is  sufficiently  definite 
in  charging  negligence  and  consequent  damage.  The 
complaint  upon  the  whole  states  a  cause  of  action  with 
that  degree  of  certainty  required  in  pleading,  and  the 
court  properly  overruled  the  demurrer. 

The  2d,  3d,  4th  and  5th  pleas  of  the  defendant,  to 
which  demurrers  were  sustained,  sought  to  set  up  con- 
tributory negligence  on  the  part  of  the  plaintiff.  The 
2d  plea  avers,  ^'that  when  the  cai'  stopped,  the  lights 
from  the  car  slione  for  ten  or  twelve  feet  on  either  side 
of  the  track,  and  that  plaintiff  could  have  seen  the 
alleged  lumber  and  debris  before  he  stepped  thereon,  by 
the  exercise  of  ordinarj^  and  reascmable  care  on  his  paal/' 
There  is  no  averment  in  this  plea  that  the  plaintiff  failed 
to  exercise  ordinary  and  reasonable  care,  or  that  he  did 
see  the  lumber.  In  this  respect  the  plea  was  bad.  The 
3d  plea  assumes  that  it  was  the  duty  of  the  plaintiff  to 
inciuire  of  the  defendant  or  its  agent  as  to  whether 
the  place  of  stopping  was  a  reasonably  safe  place,  while 
on  the  contrary  he  had  a  right  to  assume  on  the  con- 
duct of  the  defendant,  as  alleged  in  the  complaint,  that 
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it  was  a  safe  place  for  him  to  alight  The  4th  plea  for 
a  similar  reason  was  bad.  The  5th  plea  is  nothing  more 
than  an  eflfort  to  excuse  one  omission  of  duty  on  the 
part  of  the  defendant  by  its  omission  of  still  another 
duty.  For  the  reasons  stated,  these  several  pleas  were 
subject  to  the  demurrers,  and  there  was  no  error  in  the 
court's  action  in  sustaining  them. 

We  do  not  understand  it  to  be  a  contention  on  the 
part  of  the  appellee,  as  supposed  by  appellant's  counsel, 
that  any  duty  i-ested  on  the  appellant  to  provide  along 
the  line  of  its  railway,  depots  and  stations  for  the  con- 
venience or  safety  of  its  i)ai3sengers,  as  in  case  of 
steam  railways,  but  only  to  provide  for  reasonably  safe 
places  for  its  passengers  to  get  on  and  off  its  cars.  It 
cannot  be  doubted  that  street  railway  companies,  as 
common  carr lei's  of  passengers  for  hire,  are  under  the 
duty  of  exercising  the  highest  degree  of  diligence  and 
care  in  conserving  the  safety  of  their  passengers,  and 
are  responsible  for  the  slightest  neglect — Smith  v,  St. 
Paul  at  If  R.  Co,,  16  Am.  &  Eng.  R.  R.  Cases,  310;  7 
Kap.  &  Mack's  Dig.  R'y  Law,  p.  458,  §  325.  This  duty 
arises  when  the  relation  of  carrier  and  passenger  begins, 
and  continues  until  that  relation  is  ended.  These  prop- 
ositions of  law  ai-e  not  disputed,  but  it  is  contended  in 
the  present  case,  that  at  the  time  of  the  injury  com- 
plained of,  the  plaintiff  was  no  longer  a  passenger  on 
the  defendant's  car,  after  alighting  from  the  same,  and 
that  the  defendant  was  relieved  of  all  responsibility  after 
the  plaintiff  had  alighted  from  its  car  onto  the  ground 
at  the  place  where  it  stopped  for  that  purpose.  And 
this  invoh^es  tlie  question  of  the  duty  of  the  carrier  to 
provide  a  reasonably  safe  place  for  the  landing  of  its 
passengers.  The  same  duty  of  exercising  the  highest 
degree  of  diligence  and  care  in  the  carriage  or  trans- 
portation of  passengers,  in  law  and  reason  extends  to 
and  includes  the  safe  landing  of  the  passenger  at  the 
termination  of  his  journey  or  ride,  and  this  duty  is  not 
performed  when  the  carrier  lands  its  passenger  at  a 
time  and  place  of  such  unknown  environment  to  him, 
that  in  his  first  effort  to  depart  after  alighting  onto 
the  ground,  he  is  tripped  and  thrown  by  an  unseen  pile 
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of  lumber  and  debris.  There  was  evidence  which  tended 
to  show  that  the  plaintiff  became  a  passenger  at  night, 
and,  being  a  dark  night,  on  one  of  the  defendant's  street 
cars,  and  paid  his  fare  to  be  transported  thereon,  that 
when  nearing  the  end  of  his  journey  he  gave  the  usual 
stop  signal,  Siat  in  obedience  to  the  signal  the  car  was 
stopped  for  him  to  get  off,  that  he  alighted  from  the  car 
onto  the  ground,  and  that  at  the  first  step  he  attempted 
to  take  he  was  tripped  and  thrown  by  unseen  lumber, 
which  had  been  piled  at  the  place  by  the  defendant  the 
day  previous  while  repairing  a  bridge  over  which  its 
tracks  ran,  and  from  the  fall  received  the  alleged  in- 
juries. There  was  evidence  which  also  tended  to  show 
that  the  customary  stopping  place  was  immediately  in 
front  of  the  church,  where  the  plaintiff'  was  going  to 
attend  religious  services,  but  on  the  present  occasion 
the  car  passed  this  customary  stopping  place,  and 
stopped  about  thirty  feet  beyond,  and  where  the  lumber 
and  debris  were  piled  by  the  side  of  its  track,  and  be- 
tween the  track  and  the  church.  While  there  was  con- 
flict in  the  evidence  as  to  the  presence  of  lumber  and 
debris  at  the  place  of  stopping,  and  as  to  the  usual 
and  customary  place  of  stopping  in  that  locality  for  dis- 
charging passengers,  we  think  there  can  be  no  ques- 
tion of  the  defendant's  liability  on  the  phase  of  the  ev- 
idence above  stated  if  believed  by  the  jury. 

This  case  in  principle  is  similar  to  the  case  of  Richr 
mond  City  Raihray  Co.  v,  Scott ^  86  Va-  902,  and  the 
doctrine  there  laid  down,  and  the  authorities  cited  in 
support  of  it,  are  applicable  hera  We  quote  from  au- 
thorities cited  in  that  case.  In  Wharton  on  Negligence, 
section  649,  it  is  said:  "When  danger  approaches  it 
is  the  duty  of  the  officers  of  the  road  to  notify  passen- 
gers, so  that  they  can  take  steps  to  avoid  it;  and  failure 
to  give  such  notice  is  negligence.  So,  also,  if  there  is 
a  dangerous  place  at  the  landing,  it  is  the  duty  of  the 
conductor  to  warn  those  about  stepping  out"  "And 
*  *  *  he  must  give  notice  to  all  if  any  danger  in 
alighting  is  probable." 

In  Cartwright  v.  Chicago,  etc.,  R'y  Co,,  52  Mich.  606, 
CooLBY,  C.  J.,  says:     "If  a  car  in  which  there  were 
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passengers,  was  not  standing  where  it  would  be  safe 
for  them  to  alight  without  assistance,  it  was  the  duty 
of  the  company  to  provide  assistance,  or  give  warning, 
or  move  the  car  to  a  more  suitable  place;"  citing  Rail- 
road  (Jo.  v.  Whitfield^  44  Miss.  466;  Railroad  Co.  v. 
Buck,  96  Ind.  346;  McGee  v.  Railroad  Co.y  92  Mo.  208; 
Maverick  v.  Eighth  Ave  .R'y  Co.^  36  N.  Y.  378.  This 
doctrine  applies  to  street  railway  companies,  and  they 
are  bound  by  the  same  liability. — Smith  v.  St.  Paul^ 
32  Minn.  1,  s.  c.  16  Am.  &  Eng.  R.  R.  Cases,  cited  above; 
Citizens^  etc.,  R.  R.  Co.  v.  Tuciname^  111  Ind.  589;  To- 
pcka  City  R'y  Co.  v.  Higgs^  38  Kan.  375;  Railway  Co. 
V.  Findleyy  76  Ga.  311 ;  Barrett  v.  Third  Ave.  R'y  Co., 
45  N.  Y.  628;  Hill  v.  Ninth  Ave.  R.  R.  Co.,  109  N.  Y. 
239. 

The  record  does  not  show  that  the  item  of  J159  of 
hospital  fees  paid  by  the  plaintiflf,  Avhile  under  treat- 
ment for  his  injuries,  included  anything  other  than  that 
of  the  expense  of  a  nurse  and  a  ward  in  the  hospital 
The  court  excluded  the  item  of  board  and  traveling  ex- 
penses paid  out  by  the  plaintiflf.  If  the  attendance  of 
a  nurse  was  necessary  while  the  plaintiflf  was  under 
treatment  for  his  injuries  received  on  account  of  the 
negligence  of  the  defendant,  we  cannot  see  why  this  is 
not  as  essentially  an  element  of  recoverable  damage,  as 
the  professional  fees  of  the  attending  physician.  So, 
too,  the  necessary  expense  of  a  private  ward  in  the  hos- 
pital while  undergoing  treatment  would  constitute  a 
proper  element  of  recoverable  damaga  There  was  no 
error  in  the  action  of  the  court  in  refusing  to  exclude 
the  item  of  J159  from  the  consideration  of  the  jury  in 
estimating  plaintiflf's  damages. 

A  majority  of  the  court  are  of  the  opinion  that  there 
was  error  in  overruling  the  motion  to  suppress  the  depo- 
sition of  J.  H.  Drake.  They  hold  that  since  the  com- 
mission was  joint  and  not  several  and  nothing  was  done 
by  defendant  to  waive  the  absence  of  the  commissioner 
Samford,  the  execution  by  Watkins  was  invalid ;  and  in 
this  they  follow  the  rule  mentioned  in  Dogue  v.  Pearoe, 
13  Ala.  128,  and  sustained  by  other  authority,  for  the 
maintenance  of  which  they  think  there  are  substantial 
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reasons.     The  writer  is  of  a  different  opinion.     What 
wa»  said  in  Dniim*  r.  Pvarvc,  aapru,  was  d'wtnm.    The 
question  hiere  presented  was  not  before  the  court  for 
decision  in  that  case.    The  depositions  here  were  taken 
on  intjerrogatorit^  filed  und^r  section  1835  (<\>de,  1^96^ 
and  that  set^tion  directs  what  shall  be  done.  This  statute 
provides :    ''The  party,  after  making  affidavit,  may  file 
with  the  clerk  interrogatories  to  be  piop;)unded  to  the 
witness,  of  which,  and  of  the  residence  of  the  witness, 
and  of  the  commissUmer  to  he  appointed  [italics  are 
mine],  he  must  give  the  opposite  party,  or  his  attorney, 
notice  in  writing,  who  has  ten  days  thereafter  to  file 
cross  int(Tii)gatorie«,  to  which  tlie  party  filing  tlie  in- 
terrogatories may  file  rebutting  interrogatories.     After 
the  expiration  of  the  ten  days,    a   commission,  acc:^m- 
panied  by  a  (*opy  of  the  interrogatories  and  of  the  cross 
and  rebutting  interrogatories,  if  filed,  must  be  issued  by 
the  clerk  to  take  the  deposition,  which  may  be  taken 
at  such  time  and  place  as  the  commissioner  shall  ap- 
point.    On  failure  to  give  notice  herein  required  of  the 
residence  of  the  witness  and  the  commissioner,  unless 
the  same  is  waived  by  the  adverse  party,  the  Tieposition 
of  such  witiiess  must  be  suppresst^d  at  the;  cast  of  the 
party  taking  it." — (^nle,   181H),   §    1835.        I   think  the 
statute  clearly  contemplates  that  the  party  filing  the  in- 
terro;];atorit^  shall  nominate  the  commissioner  to  w'hom 
the  clerk  shall  issue  the  commission.    As  I  construe  the 
statute,  he,  the  party  filing  the  interrogatories,  and  not 
the  clerk,  is  required  to  give  the  opposite  party,  or  his 
attorney,  notice  of  the  comnussioner  to  he  appointed^ 
and  the  last  clause  in  the  statute  provides,  "on  failure 
to  give  the  notice  heivinrt^luired/Vtc.,  '*unleeis  the  same 
is  waived  by  the  adverse  party,  the  deposition  of  such 
witness  must  be  supprt*ssed  at  the  cost  of  the  party  tah- 
in<f  it.'^    It  is  (luite  clear  to  my  mind  that  the  duty  of 
giving  the  notice  reijuired  is  imposed  upon  the  party 
filing  the  interrogatories,  and  not  upon  the  clerk;  if 
the  latter,  why  sliould  the  costs  be  imposed  uj)on  the 
party  for  the  failure  of  the  clerk  to  dis(*harge  hi^  duty, 
in  case  the  deposition  is  sui>pre«eed  foar  failure  to  give 
the  required  notice?     Again,  it  is  not  to  be  stippoeed 
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tiiat  the  clerk  would  be  required  to  find  out  or  aaeer- 
taixi  without  the  BUggestion  of  the  pai'ty  filing  the  in* 
terrogatories,  who  could  be  procured  to  act  as  com- 
missioner, it  may  be^  and  often  is  the  case^  that  the 
deposition  is  to  he  taken  at  a  place,  where  the  clerk  is 
e»tir^y  unacquainted  with  any  person.  Cei^tainly,  the 
statute  does  not  provide  that  the  adverse  party  may  sug- 
gest a  eonMiiissioner,  nor  is  there  any  authority  expressly 
or  impliedly  given  to  the  clerk  to  appoint  on  his  sugges- 
tion. If  the  clerk  may  appoint  a  commissioner  on  the 
suggestion  of  the  adverse  party,  and  it  be  re^iuired  that 
the  commission  shall  be  jointly  executed,  then  it  would 
be  in  the  power  of  the  adverse  party  to  prevent  ever 
obtaining  the  testimony  of  the  witness  on  interroga- 
tories, by  the  suggestion  and  appointment  of  a  co- 
commissioner  who  would  fail  to  act.  I  think  the  clerk 
acted  witliout  authority  in  appointing  Samford  as  a 
co-commissioner  on  the  suggestion  of  the  adverse  party, 
to  act  with  Watkins,  who  was  nominated  by  the  party 
filing  the  interi*ogatories  as  the  commissioner  to  be  ap- 
pointed. It  is  quite  evident  that  the  statute  confers  no 
such  authority.  If  Watkins  was  in  any  respect  an  un- 
suitable person  to  act  as  commissioner,  upon  the  fact 
being  shown  to  the  court,  it  would  be  within  the  power 
of  the  court  to  control  the  matter.  There  is  no  pre- 
tense that  Watkins  was  an  unsuitable  per»^on,  or  that 
the  commission  was  in  any  respect  improperly  exe- 
cuted by  him,  except  that  Samford  did  not  jointly  act 
with  him.  It  does  not  appear  why  Samford  did  not 
act;  for  aught  that  the  court  knows  he  refused  to  act. 
\  can  see  no  good  reason  far  saying  that  the  execution 
of  thi'  commission  by  Watkins  was  not  valid.  The  statute 
under  consideration  received  a  constraction  as  to  the 
fight  of  tlie  opposite  party  to  demand  notice  of  the  time 
and  place  of  taking  the  deposition  in  Wisdom  v.  Reeves, 
110  Ala.  418,  and  what  was  there  said  seems  to  me  in 
principle  to  support  my  views  above  expressed. 

On  the  motion  for  a  new  trial,  the  court  very  prop- 
erly excluderl  all  the  evidence  by  the  jurors  who  tried 
the  case,  as  to  the  manner  of  their  arriving  at  the  ver- 
dict.— Eufanhi  v.  Speighty  121  Ala.  613.    This  evidence 
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being  excluded  the  ground  of  the  motion  ba^ed  on  the 
conduct  and  action  of  the  jury  in  reaching  a  verdict  was 
unsupported.  We  do  not  think  the  verdict  of  the  jury  as 
to  the  amount  of  damages  awarded,  excessive.  Other 
grounds  of  motion  for  a  new  trial,  which  relate  to  the 
rulings  of  the  court  on  the  trial,  we  have  already  treated 
in  the  foregoing  opinion. 

For  the  error  pointed  out  the  judgment  will  be  re- 
versed and  the  cause  remanded. 


Llndsey  <;•  Kenan. 

Action  of  Assumpsit, 

1.  Bill  of  exceptUMs;  how  it  should  he  shown  that  the  hill  uoas 
signed  in  vacation. — Where  a  biU  of  exceptions  purports  to  be 
signed  in  yacation,  and  there  is  in  the  record  neither  order 
of  the  court  nor  agreement  extending  the  time  for  signing, 
such  bill  of  exceptions  will  not  be  considered  on  appeal,  al- 
though it  contains  a  recital  to  the  effect  that  it  was  signed 
within  the  time  allowed  by  the  order  of  the  court;  such  re- 
cital being  merely  a  statement  of  the  judge,  and,  therefore, 
can  not  be  looked  to  as  establishing  an  order  of  the  court 
allowing  the  bill  to  be  signed  in  vacation. 

Appeal  from  the  Circuit  Court  of  Geneva. 

Tried  before  the  Hon.  A.  H.  Alston. 

This  was  an  action  of  assumpsit  brought  by  the  ap- 
pellee against  the  appellant.  The  apeal  is  prosecut^ 
from  a  judgment  in  favor  of  the  plaintiflF.  Under  the 
opinion  on  the  present  apeal,  it  is  unnecessary  to  set  out 
the  facts  in  detail. 

W.  O.  MuLKEY  and  Sollie  &  Kirkland^  for  appel- 
lant. 

P.  N.  Hickman,  contra. 
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SHARPE,  J.— That  which  is  incorporated  in  the 
transcript  as  a  bill  of  exceptions  purports  to  have  been 
signed  after  the  adjournment  of  the  term  of  court  at 
which  trial  was  had,  and  there  is  neither  order  of  court 
nor  agreement  extending  time  for  signing.  In  it  there 
is  a  recital  to  effect  that  it  was  signed  within  the  time 
allowed  by  an  order  of  the  court ;  but  that  recital,  being 
merely  a  statement  of  the  judge,  cannot  be  looked  to  as 
establishing  an  order  of  court,  the  proper  evidence  of 
its  existence  being  a  transcript  of  the  order. — Dantzler 
V.  Swift  Creek  Mill  Co,,  128  Ala.  410. 

The  assignments  of  error  are  each  based  on  matters 
which  could  only  be  shown  by  a  bill  of  exceptions,  and 
since  the  supposed  bill  is  not  l^ally  authenticated^  the 
assignments  are  without  support 

Judgment  affirmed. 


Marks  &  Gayle  v.  Wood.  ]%,  g? 

Statutory  Trial  of  the  Right  to  Property. 

1.  Executions;  statute  requiring  itemized  statement  of  hill  of  costs 

applicable  to  alias  and  pluries  writ. — The  statute  requiring 
that  e](ecutions  shall  contain  an  itemized  statement  of  the 
bill  of  costs  (Code,  ^  1883),  applies  to  alias  and  pluries  writs 
of  execution,  as  well  as  original  executions;  and  all  execu- 
tions without  such  itemized  statement  of  the  bill  of  costs  are 
illegal  and  void. 

2.  Same;  when  items  of  cost  insufficient. — ^The  statement  of  costs 

attached  to  an  execution  as  follows:  "Clerk's  fees,  *  *  *; 
fees  on  former  /I.  fo*  15.75 ;  ♦  ♦  ♦ ;  Sheriff's  fees,  ♦  ♦  ♦ ; 
fees  on  former  /I.  fa.,  |2.05,"  is  not  the  statement  of  the  sev- 
eral items  composing  the  bill  of  costs  as  required  by  the  stat- 
ute (Code,  §  1883);  and  an  execution  to  which  such  state- 
ment is  attached  is  illegal  and  void,  and  the  levy  of  such  exe- 
cution Is  likewise  void. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  J.  C.  Richardson. 
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In  August,  1897,  Marks  &  Qayle,  a  partnership,  re- 
covered a  judgment  against  one  G.  T.  Wood  in  the  cir- 
cuit court  of  Lowndes  county.  Upon  this  judgment  au 
execution  was  issued  on  September  10,  and  was  returned 
"no  property  found."  In  April,  1899,  an  alias  execu- 
tion was  issued  upon  said  judgment  and  in  August^ 
1899,  it  was  returned  "no  property  found."  On  October 
30,  181)9,  a  pluries  execution  was  issued  upon  said  judg- 
ment Tills  execution  was  levied  upon  certain  personal 
property  (m  November  1,  1899.  On  November  3, 1899,  the 
appellee,  Clemen  Wood,  made  aji  affidavite  claiming  the 
IH'operty  le>ied;  upon  as  hei*s  and  gaive  bond  as  required 
by  la>v.  Thereupon  a  suit  was  instituted  for  the  trial  of 
the  right  to  the  property  levied  upon  between  the  plain- 
tiffs in  execution  and  the  claimant.  Upon  the  trial  of  the 
claim  suit  thus  instituted,  the  plaintiffs  in  execution  in- 
troduced in  evidence  a  judgment  rendered  in  their  favor 
against  G.  T.  Wood  and  the  original  and  alias  executions 
issued  upon  said  judgment  and  which  were  returned  into 
court  "no  property  found."  Upon  plaintiffs  offering  to 
introduced  in  evidence  the  pluries  execution  under  which 
the  levy  was  made  upon  the  property  in  controversy, 
the  claimant  objected  to  the  introduction  of  such  exe- 
cution upon  the  following  grounds:  1.  Said  execu- 
tion wa^  void  on  its  faca  2.  Said  execution  failed  to 
set  forth  the  itemized  statement  of  the  several  items 
composing  the  bill  of  costs  named  therein.  3.  Said  exe- 
cution contained  as  a  part  of  the  bill  of  costs  under  the 
head  of  clerk's  fees,  the  statement  "Fees  on  former  /?.  fa. 
$5.75,"  and  failed  to  set.  out  the  items  composing  said 
fees  on  the  former  fi.  fa,  4.  Because  said  execution 
contained  as  a  part  of  the  bill  of  costs  under  the  head  ot 
sheriff's  fees,  the  statement  "Fees  on  former  fi,  fa. 
$2.05,"  and  failed  to  set  out  the  items  comiposing  such 
feei^  on  the  former  fi,  frt.  The  court  sustained  the  claim- 
ant's objection  and  refused  to  allow  plaintiff  to  in- 
troduced in  evidence  said  phn^ies  execution.  To  this  rul- 
ing of  the  court  the  plaintiff  duly  excepted.  The  state- 
ment of  the  costs  attached  to  the  execution  is  sufficiently 
stated  in  the  opinion. 
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The  plaintiflFs  then  introduced  in  evidence  the  affi- 
davit and  claim  bond  made  and  given  by  the  claimant, 
and  introdnce<l  testimony  showing  separately  the  value 
i>f  the  articles  of  property  levied  on  under  the  execution, 
and  that  said  property  was  found  in  the  possession  of  G. 
T.  Woofl.    Tlie  claimant  introduced  no  evidence. 

The  plaintiffs  requested  the  court  to  give  to  the  jury 
the  general  affirmative  charge  in  their  behalf,  and  duly 
excepted  to  the  court's  refiisaJ  to  give  such  charge  as 
asked.  The  court,  at  the  request  of  the  claimant,  gave 
the  general  aflSrmative  charge  in  her  favor,  and  to  the 
giving  t)f  this  charge  the  plaintiffs  duly  excepted. 

There  were  verdict  and  judgment  for  the  claimant. 
The  plaintiffs  appeal,  and  assign  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

A.  I).  Pitts  and  C.  W.  Written,  for  appellant,  cited 
Brainard  v.  Harrison,  53  Ala.  362;  Maxivell  v.  Pounds, 
116  Ala.  551;  Nordlinger  v.  Gordon,  72  Ala.  239;  8 
Ency.  P).  &  Pr.,  432. 

Powell  &  Middleton^  contra,  cited  Nordlinger  v. 
Gordon,  72  Ala.  239 ;  Jackson  r.  Bain,  74  Ala.  328  Talo 
fcrro  r.  Lane,  23  Ala.  369;  Schmagel  v.  Whitehurst,  103 
Ala.  262;  Ma.nrell  r.  Pounds,  116  Ala.  551;  Code  of 
1896,  §  1883. 

McCLELLAN,  C.  J.— Section  1364  of  the  Code  pro- 
vides that  clerks  of  courts  and  sheriffs  must  keep  fee 
books,  and  that  each  such  officer  "must  enter  therein, 
in  the  form  of  a  regular  account  opened  for  that  pur- 
pose, every  fee  charged  by  him  for  every  distinct  ser- 
vice rendered  by  him."  Section  1365  provides  that  "no 
clerk,  rc^gister  or  sheriff  shall  demand  or  receive  a  fee 
for  any  service  by  him  performed  not  justified  by  a 
charge  entered  in  his  fee  book."  And  section  1883  is 
as  follows:  "At  the  foot,  or  on  some  part  of  the  exe- 
cution, the  ( lerk  must  state,  in  intelligible  words  and 
figures,  the  several  items  composing  the  bill  of  costs; 
and  without  such  copy  of  the  bill  of  c^st^,  the  execution 
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is  illegal,  and  shall  not  be  levied-"  There  is  no  warrant 
in  this  language,  and  no  reaison  outside  of  it  for  saying 
that  this  section  applies  to  original  executions  <  nly  and 
not  to  alias  and  pluries  writs :  It  applies  alike  to  all 
exec*utions  issued  by  the  clerk  of  the  circuit  court. 
Looking  alone  to  the  letter  of  this  section,  it  would  seem 
to  be  fairly  certain  that  it  requires  the  charge  for  each 
act  of  service  performed  by  the  clerk  and  sheriff,,  etc., 
to  be  separately  stated  on  title  execution,  but  any  doubt 
that  might  be  supposed  to  exist  as  to  this  is  dissipated 
when  its  reijuirement  that  the  statement  on  the  execu- 
tion shall  be  a  copy  of  the  hill  of  costs  is  considered 
along  with  the  requirement  of  section  1364  supra  that 
on  the  bill  of  costs  shall  be  entered  every  fee  charged  by 
the  oflficer  for  every  distinct  service  rendered  by  him. 
Now  it  is  clear,  and  not  questioned  by  counsel  in  thi^ 
case,  that  with  reference  to  the  issuance  and  return  of 
an  execution  both  the  sheriff  and  the  clerk  perform  sev- 
eral acts  of  distinct  service  for  each  of  which  a  fee  is 
allowed  by  law  and  required  by  section  1364  to  be  sepa- 
rately entered  on  their  respective  bills  of  costs  in  their 
fee  books,  and  that  there  is  no  one  act  of  service  on 
the  part  of  the  clerk  in  that  connection  which  can 
amount  to  the  sum  of  |5.73,  nor  any  one  act  of  service 
on  the  part  of  the  sheriff  for  which  a  fee  of  $2.05  is  al- 
lowed. The  execution  issued  in  this  case  on  the  30th 
day  of  October,  1899,  and  levied  on  the  property  involved 
in  the  claim  of  Clemen  Wood,  was  the  second  or  third 
to  issue;  the  other  or  others  having  been  returned  '^no 
propi»rty."  In  the  statement  of  the  costs  attached  to  this 
execution  are  the  following  entries:  "Clerk's  Fees  * 
*  *  Fees  on  former  ft.  fa.  $5.75.  ♦  ♦  ♦  Sheriff's 
Fees  ♦  ♦  ♦  Fees  on  former  fi.  fa.  J2.05.''  Each 
of  these  statements  is  in  form  an  ^^omnitim  gath- 
erum,** and  accurately  so.  Each  is  in  fact  a  lump  state- 
iiM^nt  of  the  aggregation  of  the  fees  allowed  for  several 
distinct  acts  of  service  rendered  by  the  respective  officers. 
Neither  of  them  is  a  copy  of  the  bill  of  costs  in  refer- 
ence to  said  service,  and  neither  of  them  is  a  statement 
*^of  the  several  items  composing  the  bill  of  costs."  By 
the  very  letter  of  section  1883,  therefore,  the  execution 
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of  October  30th,  1899,  was  illegal,  and  by  that  section 
its  levy  was  and  is  unequivocally  and  mandatorily  in- 
terdicted and  forbidden.  It  was  void  upon  every  ele- 
mentary principle  obtaining  in  the  premises.  The  levy 
was  void.  The  court  properly  excluded  this  waste  paper 
from  the  evidence.  The  burden  being  upon  the  plaintiffs 
on  the  issue  made  on  Clemen  Wood's  claim  to  show  a 
valid  execution  and  a  valid  levy  on  property  in  the  pos- 
session of  defendant  in  execution,  and  they  having  failed 
to  carry  this  burden,  the  circuit  court  proprly  gave 
the  affirmative  charge  for  the  claimant. 
Affirmed. 


Merrill  v.  Brantley  &  Co.  118  S 

Actioji  for  Money  Had  and  Received. 

1.  New  trials;  review  of  judgment  granting  same. — ^When  an  ap- 
peal is  taken  from  an  order  of  the  trial  court  granting  a 
new  trial,  the  Supreme  Court  will  not  reverse  such  judgment, 
unless  the  evidence  plainly  and  palpably  supports  the  verdict. 

Appeal  from  the  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  R.  L,  Harmon^  Special  Judge. 

This  was  an  action  for  money  had  and  received, 
brought  by  the  appellees,  T.  K.  Brantley  &  Co.,  a  part- 
nership, against  the  appellant,  William  J.  Merrill,  Sr., 
in  which  the  plaintiff  sought  to  recover  money  paid  by 
them  to  the  defendant  for  the  purchase  of  cotton. 
The  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion. 

There  were  verdict  and  judgment  rendered  in  favor 
of  the  defendant.  The  plaintiffs  made  a  motion  for  a 
new  trial  upon  the  ground  that  the  verdict  was  con- 
trary to  the  evidence,  and  that  the  plaintiffs  had  newly 
discovered  evidence,  which  showed  that  they  did  not 
know  that  the  cotton  purchased  by  them  was  the  cotton 
npon  which  they  had  a  mortgage.  Upon  the  hearing  of 
this  motion  the  court  graft  ted  the  motion  and  ordered  a 
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new  trial.  From  the  judgment  granting  the  motion  and 
ordering  a  new  trial  the  defendant  appeals,  and  assigns 
the  rendition  thereof  as  error. 

C.  E.  IlAMTi/roN  and  J.  O.  Sentell.  for  appellant. 
Money  paid  with  the  full  knowledge  of  the  facts  is  not 
recoverable  back.— 3  Brick.  Dig.,  52,  §  20;  Welch  v. 
Mayer,  48  Ala.  291. 

RusHTON  &  Powell^  contra, — The  granting  of  new 
trials  is  largely  a  matter  of  discretion.  This  court  will 
not  reverse  such  a  judgment  unless  the  evidence  plainly 
and  palpably  supports  the  verdict — Vohb  i\  Malmie, 
92  Ala.  630;  White  v.  Blair,  95  Ala.  147;  Holland  v. 
HoivanU  105  Ala.  538, 

SHARPE,  J.— Plaintiffs  held  a  first  mortgage  on  cot- 
ton grown  by  one  Wallace  to  secure  a  debt  amounting 
to  more  than  the  value  of  the  cotton.  Defendant  held  a 
second  mortgage  on  the  same  cotton  taken  after  plain- 
tiffs' had  been  duly  recorded.  After  the  cotton  was  gath- 
ered, baled  and  placed  in  a  warehouse,  defendant  sold 
it  together  with  other  cotton  to  plaintiffs.  Plaintiffs 
now  sue  to  recover  back  the  money  paid  for  the  cotton 
claiming  they  purchased  under  a  mistaken  belief  that  de- 
fendant owned  the  cotton  and  without  knowing  it  was 
the  same  cotton  covered  by  their  mortgage. 

By  their  purchase  plaintiffs  obtained  no  appreciable 
benefit  since  they  already  had  a  paramount  interest  in 
the  cotton  equaling  it  in  value  and  defendant  parted  with 
nothing  except  an  equity  of  redemption,  worthless  be- 
cause the  suni  required  to  redeem  would  have  exceeded 
the  value  of  the  cotton.  The  money  was,  therefore,  paid 
without  any  substantial  considerati(m  and  is  subject  to 
be  recovered  as  it  equitably  belongs  to  the  plaintiffs, 
unless  they  are  in  the  attitude  of  having  paid  it  volun- 
tarily with  notice  of  the  facts,  in  which  case  they  would 
be  without  remedy. 

To  disentitle  a  party,  on  such  ground,  tx)  recover,  it 
must  appear  that  he  had  actual  knowledge  of  the  attend- 
ant facts  which  were  calculated  to  influence  the  making 
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or  withholfling  of  the  payment.  For  that  purpose  kuowl- 
edge  is  not  necessarily  imputed  by  possession  of  the 
means  of  learning  the  real  facts. — Young  v.  Lehman^ 
Dun-  A  rV).,  63  Ala.  519;  Rutherford  v,  Mclvor,  21  Ala. 
750.  The  fact  that  plaintiffs  knew  defendant,  as  well  as 
they,  had  a  mortgage  on  Wallace's  crop  did  not  as  a 
legal  conclusion  charge  them  with  knowledge  that  the 
cotton  sold  them  by  defendant  was  part  of  that  crop. 

Whether  plaintiffs  had  such  know^ledge  was  the  main 
question  of  fact  involved.  The  latitude  allowed  to  the 
trial  court's  discretion  in  passing  on  motions  for  new 
trial  is  such  that  this  court  will  not  reverse  a  judgment 
granting  the  motion  unless  the  evidence  "plainly  and 
palpably  supports  the  verdict." — Cobb  v.  Malone^  92 
Ala.  630.  That  rule  applied  to  the  evidence  in  this  case 
works  the  conclusion  that  the  judgment  be  affirmed. 


Ingrrain  et  al.  v.  Bussey. 

Action  of  Assumpsit, 

Action  upon  contract  to  pay  property;  what  necessary  to  main- 
tain suit. — ^In  a  contract  to  pay  property  or  for  the  deUvery 
of  personal  property,  an  action  for  the  value  of  the  property 
can  not  be  maintained  until  there  has  been  a  demand  made 
for  the  property  and  a  refusal  or  failure  to  deliver  it,  unless 
it  be  shown  that  such  demand  would  have  been  futile;  and  a 
complaint  upon  such  a  contract  which  alleges  neither  demand 
nor  refusal,  nor  any  facts  which  would  have  excused  the 
making  of  it,  is  faulty  and  subject  to  demurrer. 

Pleading  and  practice;  when  complaint  filed  in  the  circuit  court 
no  departure  from  the  complaint  in  justice  of  the  peace  court. 
Where  in  a  complaint  filed  in  a  justice  of  the  peace  court 
the  "plaintiff  claims  of  defendant  seven  hundred  pounds  of 
lint  cotton  on  a  waive  note  due  and  unpaid/*  an  amended 
complaint  filed  in  the  circuit  court  wherein  the 
"plaintiff  claims  of  the  defendant  seventy  dollars,  the  value 
of  seven  hundred  pounds  of  lint  cotton  which  defendants  owe 
to  the  plaintiff,  and  which  was  due    •     •     •     under  a  writ- 
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ten  instrument  or  mortgage/'  is  not  a  departure  from  the 
cause  of  action  stated  in  the  complaint  filed  in  the  justice  of 
the  peace  court. 
3.  Evidence;  admissibility  of  mortgage  in  action  of  assumpsit. — In 
an  action  of  assumpsit,  wherein  the  plaintifE  claims  the  value 
of  a  certain  number  of  pounds  of  lint  cotton,  which  it  is 
averred  in  the  complaint  defendant  owed  plaintiff  under  a 
written  instrument  or  mortgage  made  by  the  defendant,  the 
mortgage  referred  to  in  the  complaint  is  admissible  in  evi- 
dence; and  it  is  no  valid  objecton  to  the  introduction  of  such 
mortgage  in  evidence  that  the  plaintiff  had  not  shown  that  it 
was  given  for  a  bona  ftde  subsisting  debt 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  J.  C.  Richaedson. 

This  case  was  originally  instituted  by  api)ellee  in  a  jus- 
tice of  the  peace  court;  the  complaint,  bb  shown  by  the 
record,  being  as  follows :  "The  plaintiff  claimfi  of  the  de- 
fendant seven  hundred  j)Ound8  of  lint  cotton  on  a  waive 
note,  due  and  unpaid."  Upon  a  hearing  of  the  cause  the 
justice  rendered  a  judgment  against  defendant  as  fol- 
lows :  "After  hearing  the  evidence  the  court  gave  judg- 
ment for  the  amount  claimed  or  its  value  in  money,  |70, 
aod  costs  against  defendants." 

The  case  was  removed  by  defendants  to  the  circuit 
court  of  Montgomery  county  by  a  statutory  writ  of  cer- 
tiorari.  At  the  trial  in  the  circuit  court  the  plaintiff 
liled  a  new  complaint,  which  is  copied  in  the  opinion. 
The  defendants  filed  a  motion  to  strike  this  new  com- 
plaint from  the  file,  assigning  several  separate  grounds 
which  raised  substantially  the  proposition  that  the  new 
complaint  set  up  a  new  cause  of  action  in  that  the  suit 
instituted  in  the  justice  court  was  in  detinue,  and  the 
complaint  filed  in  the  circuit  court  was  in  assumpsit 
This  motion  was  overruled.  Thereupon  the  defendants  de- 
murred to  the  complaint  as  filed  in  the  circuit  court  upon 
the  ground,  among  others,  that  it  failed  to  aver  any 
breach  of  the  contract  sued  on. 

During  the  trial  of  the  cause  the  plaintiff  introduced 
in  evidence  the  mortgage  which  was  given  by  the  defend- 
ants, and  which  was  referred  to  in  the  complaint  The  de- 
fendants objected  to  the  introduction  of  this  mortgage 
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in  evidence  upon  several  grounds,  which  were  substan- 
tially as  follows :  1.  It  was  not  the  property  described 
in  the  complaint.  2.  It  shows  on  its  face  that  it  was  not 
the  original  promise  or  undertaking  between  the  par- 
ties to  tills  suit,  and  that  such  promise  was  evidenced  by 
the  note.  3.  It  is  merely  a  security  for  the  payment 
of  the  debt  and  not  a  promise.  The  court  overruled  this 
objection,  and  the  plaintiff  duly  excepted.  Under  the 
opinion  on  the  present  appeal  it  is  unnecessary  to  set 
out  in  detail  the  facts  of  the  case  or  the  rulings  of  the 
trial  court  upon  the  evidence. 

Upon  the  introduction  of  all  the  evidence  the  defend- 
ants requested  the  court  to  give  to  the  jury,  among  oth- 
ers, the  following  written  charge :  "If  the  jury  believe 
the  evidence,  they  must  find  for  the  defendants."  The 
court  refused  to  give  each  of  the  charges  requested  by 
the  defendants,  and  the  defendants  separately  excepted. 

There  were  verdict  and  judgment  for  the  plaintiff. 
Defendants  appeal,  and  assign  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions  were  reserved. 

Hill  &  Hill^  for  appellants. — The  motion  of  the  de- 
fendants to  strike  the  amended  complaint  filed  in  the 
circuit  court  should  have  been  granted. — Leatherwood 
V,  Suggs,  96  Ala.  383 ;  Jamea  v.  VicorSy  119  Ala.  32 ;  if  c- 
Cummin  v.  Campbell,  82  Ala.  566;  2  Ency.  PI.  &  Pr., 
992. 

The  complaint  filed  in  the  circuit  court  did  not  suffi- 
ciently state  a  cause  of  action. — 2  Ency.  PI.  &  Pr.  992. 

LoMAx,  Crum  &  Weil^  contra. — The  law  does  not  re- 
quire strict  pleading  in  justice  of  the  peace  court.  The 
complaint  filed  in  the  circuit  court  was  not  a  departure 
from  the  cause  of  action  as  set  forth  in  the  complaint 
filed  in  the  justice  court. — Freeman  v.  Spegal,  83  Ala. 
191  ;L.dN.  B.  B.  Co.  v.  Barker^  96  Ala.  435. 

The  mortgage  was  properly  admitted  in  evidence.  The 
recital  of  indebtedness  in  the  mortgage  was  sufficient 
evidence  of  the  debt — O^Conner  v.  Nadel,  117  Ala.  595 ; 
Buford  V.  Baney,  122  Ala.  565. 
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McCLELlLAN,  C.  J. — Actiou  by  Busaey  against  Ing- 
ram and  another.  The  complaint  is  a^  follows :  ''Plain- 
tiff claims  of  defendants  seventy  dollars,  to-wit,  the 
value  of  to-wit  seven  hundred  iK>unds  of  lint  cotton, 
B'hich  the  defendants  owe  to  plaintiff  and  which  was  due 
on  the  1st  day  of  October,  1900,  under  a  written  instru- 
ment or  mortgage  made  hy  deifendants  on  the  17th  of 
May,  1900,  and  plaintiff  avers  that  the  defendants  ex- 
^essly  waive  in  said  instrument  all  exemptions  secured 
to  them  under  the  laws  of  Alabama."  One  ground  of 
the  demurrer  to  this  complaint  was  that  it  failed  to  aver 
any  breach  of  the  contract  sued  on.  The  demurrer 
should  have  been  sustained.  On  a  contract  to  pa  if  prop- 
erty, an  action  for  the  value  of  the  property  cannot  be 
maintiiined  until  there  has  been  a  demand  made  for  the 
property  and  a  refusal  or  failure  to  deliver  it,  unless  it 
is  made  to  appear  that  such  demand  would  have  been 
futile.  This  complaint  alleges  neither  a  demand  and  re- 
fusal, nor  any  facts  which  would  have  excused  the  mak- 
ing of  it.  Nor  was  there  any  evidence  adduced  on  the 
trial  going  to  show  such  demand  and  refusal,  or  any 
facts  which  would  have  authorized  suit  for  the  money 
value  without  demand  for  the  property.  The  court, 
thereforts  erred  also  in  refusing  the  affirmative  charge 
requested  by  the  defendants. — Rag  land  v.  Wood,  71  Ala. 
145,  150,  and  authorities  there  cited.  If  there  is  any  cus- 
tom efficacious  to  take  contracts  for  the  payment  of  cot- 
t.on  out  of  tJie  doctrine  of  the  case  cited,  Uiere  is  no  aver- 
ment or  proof  thereof  in  this  record. 

We  deem  it  unnecessary  to  discuss  other  points  aris- 
ing on  the  transcript  at  length.  We  do  not  find  that  the 
action  before  the  justice  of  the  peace  was  in  detinue^  and 
hence  concur  with  the  circuit  court  in  holding  that  the 
complaint  there  filed  was  not  a  departure  from  the  case 
tried  in  the  justice's  court. — Freeman  r.  Specgle,  83  Ala. 
191 ;  L.  d  N,  R.  72.  Co.  v.  Barker,  96  Ala.  435.  ' 

The  mortgage  was  properly  received  in  evidence  under 
the  complaint. — Btiftyrd  r.  Rancy.  122  Ala.  565;  OVon- 
ner  v.  Xadel,  117  Ala.  595. 

Reversed  and  remanded. 
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GrilBn  v.  Dauphin. 

i^tatutory  Action  of  Ejectment. 

1.  Execution;  not  void  because  costs  in  justice  of  the  peace  court 

were  not  itemized. — ^An  execution  issued  upon  a  Judgment 
rendered  by  the  circuit  court  in  a  cause  brought  there  by  ap- 
peal from  a  Justice  of  the  peace  court,  is  not  vitiated  by  the 
fact  that  among  the  items  of  costs  endorsed  thereon,  the 
magistrate's  fees  are  shown  only     by     their     gross  amount. 

2.  Judicial  sale;  not  affected  by  maintenance  or  adverse  possession. 

A  judicial  sale  made  by  a  public  officer  under  legal  process,  is 
not  without  the  doctrine  of  champerty  or  maintenance;  and 
its  validity  is  not  affected  by  the  fact  that  the  land  is,  at  the 
time  of  the  sale,  in  the  possession  of  a  third  person  claiming 
adversely  to  the  defendant  in  the  process. 

3.  Same;  effect  on  the  possession  of  third  person  through  tenant. 

Where,  at  the  time  of  a  sale  under  execution  of  land  in  the 
possession  of  tenants  of  a  third  party  who  claim  under  a 
deed  from  the  defendant  in  execution,  which  deed  was  exe- 
cuted subsequent  to  the  issuance  of  the  execution,  the  Judi- 
cial sale  of  such  lands  terminates  the  tenancy;  and  the  at- 
tornment of  the  tenants  of  said  third  party  to  the  purchaser 
has  the  legal  effect  of  transferring  the  possession  of  the  lands 
from  such  third  party  to  the  purchaser,  and  the  right  of  said 
third  party  acquired  by  his  deed  from  the  defendant  In  exe- 
cution is  thereby  defeated ;  the  sheriff's  dee^.  to  said  purchaser 
conveying  such  title  as  the  defendant  in  execution  had  on  the 
date  of  its  issuance. 

Appeal  from  the  (circuit  Court  of  Covington. 

Trietl  before  the  Hon.  John  P.  Hubbard. 
This  was  a  statutory  action  of  ejectment,  brought 
by  the  appellee,  J.  M.  Dauphin,  against  the  appellant,  J. 
P.  Griffin,  to  reiover  certain  lands  specifically  described 
in  the  complaint.  The  defendant  pleadtnl  the  general  is- 
sue, and  the  cause  was  tried  upon  issue  joined  upon  this 


The  plaintiff  based  bis  right  to  recover  upon  the  fol- 
lowing facts :  One  T.  E.  Chesser  sued  one  J.  J.  Harralson 
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in  a  justice  of  the  peace  court.  On  appeal  to  the  circuit 
court,  judgment  was  rendered  in  said  cause  in  favor  of 
Harralson  for  the  costs  of  the  suit.  From  a  judgment 
rendered  in  the  circuit  court,  an  appeal  was  taken  to  the 
Supreme  Court,  where  the  judgment  was  affirmed  on  the 
29th  day  of  October,  1898.  On  November  22,  1899,  an 
execution  was  issued  out  of  the  circuit  court  of  Coving- 
ton county  on  said  judgment  against  Chesser,  and  was, 
by  the  sheriff,  levied  upon  the  lands  involved  in  this  suit, 
on  January  6,  1899.  On  April  17,  1899,  the  lands  w^e 
sold  under  the  levy  of  an  execution.  One  L.  J.  Salter 
became  the  purchaser  at  said  sale  and  a  deed  was  exe- 
cuted to  him  by  the  sheriff  on  April  17,  1899.  On  No- 
vember 7,  1899,  said  Salter  conveyed  the  lands  to  the 
plaintiff. 

The  defendant's  claim  to  the  land  was  based  upon  a 
deed  executed  to  him  by  T.  E.  Chesser,  the  defendant  in 
execution,  which  deed  bore  the  date  of  December  6, 1898. 

The  plaintiff  offered  in  evidence  the  execution  issued 
upon  the  judgment  recovered  by  Harralson  against  Ches- 
ser. Attached  to  this  execution  was  the  bill  of  costs. 
The  clerks'  fees,  the  sheriff's  fees  and  the  witness'  fees 
were  itemized  in  this  bill  of  costs,  but  the  fees  of  the 
justice  of  the  peace  were  stated  in  the  bill  of  costs  in  the 
gross  amount.  The  defendant  objected  to  the  introduc- 
tion of  the  execution  in  evidence,  (1)  because  it  was  il- 
legal; (2)  because  said  execution  was  void;  and  (3)  be- 
cause the  magistrate's  fees  set  out  in  said  execution  were 
not  itemized.  The  court  pverruled  the  objection,  and  the 
defendant  excepted. 

L.  J.  Salter,  as  a  witness  for  the  plaintiff,  testified 
that  after  he  purchased  the  lands  involved  in  the  suit  at 
the  execution  sale,  and  received  the  sheriff's  deed  there- 
to, he  demanded  possession  of  said  lands  from  one  Lang- 
ston,  who  was  tenant  in  possession,  and  demanded  the 
rent  then  due  for  said  lands ;  that  Langston  recognized 
him  as  his  landlord  and  attorned  to  him  as  such,  and, 
thereafter  paid  the  rent  to  him,  Salter,  for  said  lands. 
Salter  further  testified  that  he  executed  the  deed  to  the 
plaintiff  Dauphin  after  Langston  had  attorned  to  him  as 
landlord.    The  defendant  as  a  witness  in  his  own  behalf 
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testified  that  he  bargained  foy  the  land  with  Chesser  in 
December,  1898,  and  that  although  the  deed  to  said  land 
was  not  delivered  until  April,  1899,  he  rented  the  lands 
to  Langston  for  the  year  1898,  after  the  contract  of  sale 
was  made  between  him  and  Chesser;  that  on  November 
7, 1899,  at  the  time  Salter  executed  the  deed  to  the  plain- 
tiff, he,  the  defendant,  was  in  possession  of,  said  land, 
claiming  the  same  as  his  own,  through  his  tenant  Lang- 
ston;  that  in  January,  1900,  he  went  into  possession  of 
said  lands  and  was  so  in  possession  claiming  said  lands 
as  his  own  at  the  time  of  the  institution  of  this  suit. 

The  court  at  the  request  of  the  plaintiff  gave  the  gen- 
eral aflBrmative  charge  in  his  favor.  The  defendant  ex- 
cepted to  the  giving  of  this  charge,  and  also  separately 
excepted  to  the  court's  refusal  to  give  each  of  the  follow- 
ing charges  requested  by  him:  (1.)  "If  you  believe  the 
evideace,  your  verdict  should  be  for  the  defendant"  (2. ) 
"If  at  the  time  of  the  execution  of  the  deed  from  Salter 
to  the  plaintiff  the  defendant  was  in  possession  of  the 
lands  sued  for  through  tenants,  and  through  such  ten- 
ants claimed  said  lands  as  his  own  and  adversely 
against  the  claims  of  all  persons,  your  verdict  should  be 
for  the  defendant"  (3.)  "If  L.  J.  Salter  was  not  in  the 
actual  possession  of  the  lands  sued  for  at  the  time  of  the 
execution  of  his  deed  to  plaintiff,  you  should  find  for 
defendant"  (4.)  "If  from  the  evidence  you  are  reason- 
ably satisfied  that  defendant,  GriflBn,  through  his  ten- 
ants, was  in  the  actual  adverse  possession  of  the  lands 
sued  for,  claiming  the  same  as  his  own  against  all  per- 
sons, at  the  time  of  the  execution  and  delivery  of  the 
deed  by  Salter  to  the  plaintiff,  you  should  find  for  the 
defendant." 

There  were  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals,  and  assigns  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions  were  reserved. 

Powell  &  Albritton^  for  appellant. — The  execution 
offered  in  evidence  w^as  void,  and,  therefore,  not  admis- 
sible.—<:ode,  §§  484,  1883;  Moicwell  v.  Pounds,  116  Ala. 
551. 

The  court  below  erred  in  giving  the  general  afllrmative 
charge  requested  by  the  appellee,  and  refusing  the  gen- 
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eral  affirmative  charge  ^'equested  by  the  appelant 
Pearson  v.  King,  99  Ala.  125;  Davis  v,  Curry j  85  Ala. 
133. 

A.  L.  Kankin^  contra, — Salter's  entry  on  the  land 
under  paramount  title  constituted  an  eviction  and  this 
justiflwl  Langston  in  accepting  him  as  his  landlord  and 
paying  rent  to  him  in  order  to  keep  from  being  ousted 
and  losing  his  growing  crop. — 12  Amer.  &  Eng.  Ency.  of 
Law,  758c,  §  5 ;  Warren  v.  Wagner^  75  Ala,  188. 

Langston's  attorning  to  Salter  terminated  his  tenancy 
^vith  Griffin  and  put  Salter  in  possession. — 12  Amer.  & 
Eng.  Ency.  of  Law,  757y,  §  i ;  Warren  v.  Wagner^  75  Ala. 
188. 

SIIARPE,  J.— In  Maxwell  v.  Pounds,  116  Ala.  551, 
and  again  in  Marks  v.  Woody  ante,  p.  533,  it  w^as  held 
that  an  execution  issued  from  the  circuit  court  having 
indorsed  thereon  a  statement  of  the  costs,  but  without 
itemization  of  the  costs  as  required  by  section  1883  of 
the  Code,  is  by  the  terms  of  that  statute  made  void.  In 
the  same  section  the  statement  to  be  indorsed  on  the  exe- 
cution is  referred  to  as  a  *'copy  of  the  bill  of  costs.''  Since 
there  is  no  law  requiring  any  officer  of  the  circuit  court 
to  keep  an  itemized  account  of  costs  accruing  in  cv 
apix^aled  from  a  justice  court,  we  are  of  the  opinion  that 
tlie  bill  of  costs  which  under  the  Code  section  referred 
to  must  be  shown  by  items  on  executions  from  the  cir- 
cuit coui-t,  are  such  only  as  under  the  statutes  are  i-e- 
quired  to  be  kept  by  the  officers  of  that  court,  and  hence 
that  the  execution  in  question  is  not  vitiated  by  the  fact 
that  among  the  items  of  costs  indorsed  thereon  magis- 
trates' fees  purport  to  be  shown  only  by  a  statement  of 
their  gross  amount. 

The  doctrine  of  champerty  which  inhibits  and  makes 
void  a  sale  of  land  in  possession  of  a  third  person  under 
a  claim  of  right  has  no  application  to  judicial  sales. 
Humes  r.  Bernstein,  72  Ala.  546.  It  is  immaterial, 
therefore,  that  defendant  had  through  his  tenants  pos- 
session of  the  land  when  plaintiff's  vendor  Salter  bought 
the  land  at  the  execution  sale. 
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As  bearing  on  the  question  of  whether  Salter's  convey- 
ance to  plaintiff  was  champertous  the  facts  are  as  fol- 
lows :  The  execution  under  which  Salter  bought  was  is- 
sued against  Chesser  on  November  22,  1898.  Defendant 
bargained  with  Chesser  for  the  land  in  December  follow- 
ing and  placed  tenants  on  it  in  that  or  the  next  month. 
He  received  a  deed  from  Chesser  which  bears  date  as  of 
December  6th,  1898,  but  which  was  not  executed  by  de- 
livery until  April  or  May,  1899.  Salter  immediately 
after  his  purchase  at  execution  sale  demanded  possession 
of  defendant's  tenants  and  they  agreed  to  yield  posses- 
sion. Thereupon  without  leaving  the  premises  those  ten- 
ante  rented  the  lands  from  Salter  and  thereafter  they 
remained  in  attornment  to  Salter  until  he  sold  to  plain- 
tiff. 

As  a  general  rule  a  tenant  is  bound  to  recognize  his 
landlord's  title  and  being  under  the  legal  obligation  to 
restore  the  premises  to  his  lessor  when  he  quite,  his  mere 
attornment  to  a  stranger  is  ineffectual  to  break  the  con- 
tinuity of  the  landlord's  possession.  But  this  rule  is 
not  without  exceptions,  one  of  which  obtains  where  the 
landlord's  right  has  been  subsequent  to  the  lease  termi- 
nated by  an  execution  sale. — McVurdy  v.  Houstcm,  74 
Ala.  162;  Randolph  v,  Carleton,  8  Ala.  606;  Pope  v.  Ear- 
kins,  16  Ala.  321;  KngUsh  i\  Key.  39  Ala.  113;  Otis  v. 
McMillan,  70  Ala.  46. 

The  law  in  such  case  terminates  the  tenancy  and  justi- 
fies the  tenant  in  attorning  to  the  execution  purchaser 
without  waiting  for  eviction.  His  attornment  under 
such  circumstances  effecte  a  k^gal  transfer  of  the  posses- 
sion from  the  original  landlord  to  the  purchaser.  The 
right  acquired  by  Salter  at  the  execution  sale  related 
back  to  the  inception  of  the  lien  created  by  the  issuance 
of  the  execution  and  so  w^as  prior  to  defendant's  pur- 
chase. The  lien  culminated  in  the  sheriff's  sale  and  his 
deed  conveyed  to  Salter  such  title  as  Chesser  had  on  No- 
vember 22, 1898,  thereby  defeating  such  right  as  defend- 
ant acquired  thereafter  by  his  purchase. — Randolph  v. 
Carleton,  8  Ala.  supra.  The  subsequent  attornment  of 
his  tenants  to  Salter  operated  to  transfer  his  possession 
to  Salter,  and  it  was  not  regained  until  after  the  latter 
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conveyed  to  plaintiflF.    The  evidence  being  free  from  ma- 
terial conflict,  the  jury  were  properly  charged  in  favor  of 
the  plaintiff. 
Affirmed. 


Letohatchie  Baptist  Church    v.  Bul- 
lock. 

Bill  in  Equity  to  set  aside  and  Cancel  a  Deed. 

1.  Equity  pleading;  multifariousness. — ^A  bill  in  equity  is  not  ren- 

dered multifarious  by  joining  with  matter  proper  for  equitar 
ble  action  and  relief  other  matters  cognizable  by  courts  of 
law. 

2.  Bill   to  set  aside  conveyance  on  account   of  undue  influence; 

necessary  allegations. — In  a  bill  filed  seeking  to  have  set  aside 
and  cancelled  a  deed,  upon  the  ground  that  its  execution  was 
obtained  by  undue  influence,  it  is  not  necessary  to  allege 
with  particularity  the  manner  in  which  the  result  com- 
plained of  was  accomplished,  but  only  that  the  deed  was  pro- 
cured to  be  executed  by  undue  influence  exerted  by  certain 
named  parties;  since  the  inquiry  in  such  a  case  is  not 
whether  the  improper  influence  was  suflicient  to  have  co- 
erced the  will  of  a  man  of  ordinary  capacity  and  force  of 
character,  but  only  whether  the  influence,  whatever  it  may 
have  been,  did,  in  fact,  control  the  execution  of  the  instru- 
ment involved  in  the  controversy. 

3.  Equity  pleading;  ohjection  to  hill  raised  for  the  first  time  in 

Supreme  Court  comes  too  late. — Where  a  bill  Is  filed  to  set 
aside  and  annul  a  deed  conveying  a  life  estate  and  an  es- 
tate in  remainder,  and  the  life  tenant  and  the  remainder- 
men are  both  made  parties  defendant,  and  pending  such  suit 
the  life  tenant  dies,  and  thereafter  the  case  proceeds  without 
objection  on  the  part  of  the  remaining  defendants  as  if  the  life 
tenant  had  never  been  named  as  a  party  to  the  bill,  there 
should  be  either  a  suggestion  of  the  death  of  the  life  tenant 
and  a  discontinuance  as  to  such  party,  or  an  amendment 
striking  out  the  name  as  a  party  respondent;  but  if  the  ob- 
jection to  this  not  being  done  is  not  made  while  the  cause 
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is  pending  in  the  chancery  court,  but  is  made  for  the  first 
time  when  the  case  is  on  appeal  to  the  Supreme  Court, 
such  objection  comes  too  late  and  will  not  be  entertained. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  W.  L.  Pabks. 

The  averments  of  the  bill  and  the  facts  of  the  case  are 
sufficiently  stated  in  the  opinion.  The  respondent  de- 
murred to  the  bill  as  amended,  among  others,  upon  the 
following  grounds :  1.  Said  amended  bill  is  multifarious 
in  that  it  seeks  to  have  the  deed  referred  to  annulled  and 
set  aside  on  account  of  the  mental  incapacity  of  W.  P. 
Bullock  to  execute  the  same,  and  at  the  same  time  to  have 
the  said  conveyance  annulled  and  set  aside  on  account 
of  undue  influence  exercised  over  W.  P.  Bullock,  and  at 
the  same  time  have  said  conveyance  set  aside  and  an- 
nulled on  account  of  the  failure  of  the  grantor  therein 
to  comply  with  the  statutory  requirements  necessary  for 
the  conveyance  of  a  homestead.  2.  That  said  bill  is  re- 
pugnant and  inconsistent  ii;i  that  it  seeks  to  have  set 
aside  said  deed  on  account  of  the  mental  incapacity  of 
the  grantor,  W.  P.  Bullock,  and  at  the  same  time  affirms 
the  mental  capacity  of  the  said  grantor  by  seeking  to 
have  said  conveyance  avoided  on  account  of  the  failure  of 
the  grantors  to  observe  the  statutory  requirements  in 
the  execution  of  a  homestead.  3.  That  it  is  not  averred 
who  exercised  the  undue  influenca  4.  It  is  not  averred 
in  w^hat  the  undue  influence  consisted.  There  was  also  a 
motion  to  dismiss  the  bill  for  the  want  of  equity. 

Upon  the  submission  of  the  cause  upon  the  motion,  de- 
murrers and  upon  the  evidence,  the  chancellor  overruled 
the  demurrer  and  rendered  a  decree  granting  the  relief 
prayed  for  in  the  bill  and  ordered  accordingly.  From 
this  decree  the  resjwndent  appeals,  and  assigns  the  rendi- 
tion thereof  as  error. 

J.  M.  Chilton,  for  appellant. — The  bill  in  this  case 
was  without  equity. — Wood  v.  Craft,  85  Ala.  263 ;  Mil- 
ler V.  Marx,  55  Ala.  322 ;  Smith  v.  McGuire,  67  Ala.  34 ; 
Bamett  v.  Proakauer,  62  Ala.  48. 

The  averments  of  the  bill  as  to  undue  influence  are  not 
sufficient  to  give  the  court  jurisdiction,  such  averments 
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being  the  mere  conclusions  of  the  pleader. — Shipman  v. 
/^Mrwi^^^  69  Ala,  555 ;  Bancroft  v.  Otis,  81  Ala.  287; 
Gardner  v.  Knight,  124  Ala.  273. 

Watts^  Troy  &  Gaffe y^  contra. — There  is  nothing  in 
the  motion  to  dismiss  for  want  of  equity. — Seals  v.  Rob- 
inson, 75  Ala,  353;  Hooker  v.  «.  d  if.  K,  R.  Co.,  69  Ala. 
529;  Cahalan  v.  Monroe,  56  Ala.  303. 

The  allegations  of  the  bill  as  amended  are  sufficiently 
full  and  8i)eciftc.  The  failure  to  have  the  wife  acknowl- 
edge the  deed  separate  and  apart  from  the  husband 
makes  tJie  deed  inoperative  in  so  far  as  the  remainder 
conveyed  is  concerneil,  and  that  is  the  only  estate  now  in 
question. — §  2,  Art.  X,  Constitution,  1875 ;  Hood  v.  Pow- 
ell, 73  Ala.  171 ;  Turner  v.  Bamhtirger,  95  Ala.  241. 

Where  the  wife  is  superior  in  intellect  and  by  reason 
of  the  confidence  and  trust  of  the  husband  in  her,  in- 
duces the  husband  to  exec*ute  a  conveyance,  it  will  be  set 
a*side. — Hollocher  v.  Hollocher,  62  Mo.  267.  See  also 
Witheck  r.  Witheck,  25  Mich.  439.  Weakness  of  mind 
in  the  grantor  furnishes  a  ground  of  suspicion  that  im- 
proper influence  has  been  used. — Kennedy  v.  Marast,  46 
Ala,  161 ;  Burke  r.  Taylor,  94  Ala.  530 ;  Jarkson  v.  King, 
4  Cow.  (N.  Y.),216. 

The  burden  of  proof  to  show  that  the  deed  w^as  obtain- 
ed by  fair  means  is  upon  the  respondent. — Ferguson  v. 
Lowery,  54  Ala.  510;  Malone  v.  Kelly,  54  Ala.  532;  Jen- 
kins r.  Bradford,  59  Ala.  400;  Dickinson  t\  Bradford,  59 
Ala,  581;  Humphrey  r.  Barlesofi,  72  Ala.  1;  Waddell  v. 
Lanier,  62  Ala.  347;  Shipmen  v.  Forniss,  69  Ala,  555; 
Burke  v.  Taylor,  94  Ala,  530.  See  especiallv  McCart- 
ney r.  Bone,  33  Ala.  601;  Hill  v.  Barge,  12  Ala,  687;  8 
Encyc.  of  Law,  pp.  1310,  et  scq.;  27  Encv.  of  Law,  p. 
453,  n.  p.  454 ;  §  4  and  n.  3,  p.  461 ;  n.  to  p."^  466 ;  Gifts,  p. 
475  and  note;  §  4,  p.  516. 

MoCLELLAN,  C.  J.— This  bill  is  filed  by  Bullock 
against  the  Letohatchie  Baptist  Church.  It  avers  that 
Wm.  P.  Bullock,  the  uncle  of  complainant,  in  the  year 
1885,  executed  his  last  will  and  testament  wherein  there 
was  a  devise  to  T^uisa  A.  Bullock  of  a  life  estate  and  to 
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complainant  the  remainder  estate  in  a  farm,  the  land 
here  involved,  that  Wm.  P.  died  in  1897,  and  that  his 
said  will  has  been  duly  probated.  It  further  avers  that 
in  1890  said  Wm.  P.  was  stricken  with  paralysis  and 
from  thence  to  his  death  was  unsound  of  mind,  that 
shortly  before  his  death  he  signed  a  deed  of  said  farm 
purporting  to  convey  a  life  estate  tlierein  to  said  Louisa 
A.  and  the  remainder  to  said  church,  that  as  to  the 
greater  jmrt  of  the  land — 160  out  of  240  acres — this  deed 
was  void  because  it  covered  the  homestead  of  Wm.  P. 
and  was  not  acknowledged  by  his  wif(%  the  said  Loui??a 
A.  separately  and  apart  from  the  husband,  etc.,  as  re- 
quired hy  the  statute;  that  as  to  the  whole  of  the  land 
tJiis  deed  was  invalid  because  Wm.  P.  was  non  compos 
mentis  at  the  time  he  signed,  and  it  was  so  invalid  in 
whole  for  the  further  reason  that  said  Wm.  P.  was  in- 
duced to  sign  it  through  and  by  the  exercise  upon  him  to 
that  end  of  undue  influence  by  his  said  wife,  one  Be- 
ville,  the  pastor  of  said  church  of  which  Wm.  P.  was  a 
member,  J.  W.  Dickson  and  his  wife,  M.  E.  Dickson,  or 
some  of  them.  The  prayer  is  for  the  cancellation  of  said 
deed  in  toto,  or,  if  the  court  should  And  that  Wm.  P.  Bul- 
lock was  capable  of  executing  the  same,  then  for  its  can- 
cellation as  to  that  part  of  the  land  which  constituted 
the  homestead  of  said  Bullock ;  and  for  general  relief. 

At  the  time  of  bill  filed  the  complainant  was  not  in 
possession  of  the  land.  The  bill  therefore  has  no  equity 
in  so  far  as  it  proceeds  on  the  theory  that  Wm.  P.  Bul- 
lock was  non  compos  mentis  at  the  time  he  signed  the 
deed  for  in  that  aspect  complainant's  remedy  was  plain, 
adequate  and  complete  at  law.  And  for  the  same  reason 
the  bill  is  without  equity  in  so  far  as  it  rests  the  partial 
invalidity  of  the  conveyance  on  the  facts  that  a  part  of 
the  land  constituted  the  grantor's  homestead  and  that 
the  wife's  separate  acknowledgment  was  not  taken :  In 
that  category  of  fact  also,  complainant's  right  and  rem- 
edy were  legal  and  not  equitable.  The  third  aspect  of 
the  bill,  however,  presents  a  case  of  purely  equitable  cog- 
nizance, the  cancellation  of  the  deed  on  the  ground  that 
Wni.  P.  Bullock  was  defrauded  or  coerced  into  signing: 
it  by  undue  influence.     So  that  we  have  a  bill  present- 
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ing  the  ease  in  three  alternative  aspects,  in  two  of  which 
equity  is  without  jurisdiction  to  grant  relief,  and  the 
third  presents  facts  for  the  interposition  of  the  court  of 
chancery.  The  joinder  of  these  matters  of  legal  cogniz- 
ance with  the  matter  of  equitable  jurisdiction  is  not  of 
importance.  "A  bill  cannot  be  rendered  multifarious  by 
joining  with  matter  proper  for  equitable  action  and  re- 
lief, another  matter  cognizable  by  courts  of  law." — Yar- 
borough  v.  Axmnt,  66  Ala,  526;  Baines  r.  BatmeSj  64  Ala. 
375;  McGriff  d  Oakley  t?.  Alfm'd,  111  Ala.  634. 

We,  therefore,  consider  the  present  bill  as  one  simply 
and  only  to  set  aside  and  cancel  the  deed  signed  by  W. 
P.  Bullock  in  July,  1897,  for  tliat  it  was  procured  to  be 
signed  by  and  through  the  bringing  to  bear  upon  him  of 
improper  and  undue  influence.  In  our  opinion  its  aver- 
ments are  quite  sufficient  to  the  presentation  of  such  a 
case.  We  have  never  understood  it  to  be  necessary  to  al- 
lege with  particularity  the  quo  modo  the  result  com- 
plained of  was  accomplished,  but  only  that  it  was  ac- 
complished by  undue  influence  exerted  by  named  per- 
sons. The  inquiry  is  not  whether  the  improper  influence 
was  sufficient  to  have  coerced  the  will  of  a  man  of  ordi- 
nary capacity  and  force  of  character,  but  only  whether 
the  influence  whatever  it  may  have  been  did  in  point  of 
fact  control  the  act  in  question — not  whether  it  should 
have  had  the  eflfect  charged,  but  whether  it  did  have  that 
effect ;  and  any  influence  which  coerces  an  act  in  which 
the  judgment  and  will  of  tlie  actor  do  not  concur,  is  un- 
due influence.  Hence  it  is  that  the  averment  should  be 
rather  of  the  result  than  of  the  particular  and  special 
acts  and  modes  of  causation.  We  are  not  of  opinion  that 
either  the  motion  to  dismiss  or  the  demurrer  to  the 
amended  bill  should  have  been  sustained. 

The  bill  was  filed  originally  against  the  church  only, 
and  sought  to  have  the  deed  cancelled  as  to  the  remain- 
der estate  in  the  land,  leaving  the  life  estate  of  Mrs. 
Louisa  A.  Bullock  to  stand.  We  suppose  this  course 
was  taken  because  she  had  the  same  estate  under 
the  will,  and  to  cancel  the  deed  as  to  her 
would  therefore  seem  to  be  a  vain  and  useless  thing 
to  do.    But  the  respondent  at  once  objected  to  the  bill 
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in  this  connection  by  demurrer  for  inconsistency,  repug- 
nance and  what  not,  for  that  it  confessed  the  validity 
of  the  deed  as  to  one  estate  purporting  to  be  conveyed  by 
it  and  questioned  it  as  to  the  other,  etc.,  etc.  The  com- 
plainant thereupon  in  response,  as  it  were,  to  this  de- 
murrer aniend^  the  bill  by  making  Mrs.  Bullock  a 
party  and  praying  the  cancellation  of  the  deed  as  a 
whole.  But  she  never  was  served  with  process  and 
never  appeared  in  the  case,  the  fact  being  that  she  died, 
and  thereby  put  an  end  to  the  life  estate  before  service 
could  be  had  upon  her.  After  this  the  case  proceeded 
without  objection  on  the  part  of  the  church  as  if  Mrs. 
Bullock  had  never  been  named  as  a  party  to  the  bill  at 
all.  There  was,  of  course,  no  occasion  to  revive  against 
her  personal  representatives  or  heirs  since  nothing  in- 
volved in  the  case  passed  to  them.  Technically  there 
should  have  been  a  suggestion  of  her  death  and  a  dis- 
continuance as  to  her,  or  perhaps  an  amendment  strik- 
ing out  her  name  as  a  party  respondent;  and  had  any 
I)oint  been  made  in  that  behalf  in  the  court  below, 
doubtless  th§  proper  course  to  eliminate  her  from  the 
cause  would  have  been  taken  by  the  complainant.  No 
such  objection  was  there  made;  and  we  will  not  enter- 
tain it  as  it  is  now  made  for  the  first  time  on  appeal  in 
this  court,  especially  as  nobody's  rights  or  remedies  have 
in  the  least  been  prejudiced  by  her  name  remaining  in 
the  bill  as  that  of  a  party  respondent 

The  evidence  in  the  case  is  very  voluminous,  and  con- 
flicting. Much  might  be  written  upon  it,  but  without 
serving  any  good  purpose.  It  has  been  most  attentively 
read  and  carefully  considered ;  and  from  it  we  reagh  the 
conclusion  that  at  the  time  Wm.  P.  Bullock  signed  the 
deed  sought  to  have  cancelled,  he  was  a  man  of  weak  and 
impaired  mind;  that  he  was  unduly  influenced  thereto 
by  his  wife,  Louisa  A.  Bullock,  and  by  his  pastor.  Dr. 
W.  H.  Beville,  who  were  perhaps  aided  therein  some- 
what by  other  persons  interested  in  the  acquisition  of 
the  land  by  the  church,  that  said  deed  was  therefore 
voidable  at  the  suit  of  the  complainant  The  fact  that 
Mrs.  Bullock  and  Beville  stood  to  the  grantor  in  rela- 
tions of  confidence  and  trust,  w^hile  not  necessary  to  the 
conclusion  we  have  reached,  gives  additional  strength 
to  it 
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The  averment  in  the  bill  that  this  undue  influence  was 
exerted  with  the  intent  to  defraud  the  complainant  we 
regard  as  surplusage,  not  necessary  to  be  proved. 

The  decree  of  the  chancellor  must  be  affirmed. 


Meyer  v.  Calera  Land  Co.  et  ah 

Bill  in  Equity  for  Reformation  of  Judgment. 

1.  Bill  for  reformation  of  judgment;  equity  jurisdiction. — A  bill 

can  not  be  maintained  by  one  who  was  a  party  to  an  eject- 
ment suit,  for  the  purpose  of  having  the  judgment  rendered 
in  said  suit  reformed,  so  as  to  make  it  apply  to  other  lands 
than  those  described  in  said  judgment;  said  judgment  be- 
ing rendered  in  accordance  with  the  plea  of  disclaimer  and 
the  suggestion  of  adverse  possession  for  three  years  filed 
by  the  defendant  in  said  ejectment  suit,  who  sought  to  main- 
tain the  bill  in  equity. 

2.  Equity   pleading;   dismissal   of   original   hill    carries    cross-hill. 

A  cross-bill  which  shows  no  equitable  relief  growing  out 
of 'the  subject  matter  of  the  original  bill,  and  which  has  no 
independent  equity  which  would  sustain  the  jurisdiction  of 
the  court,  is  carried  out  of  court  by  the  dismissal  of  the 
original  bill. 

Appeal  from  the  Chancery  Court  of  Shelby. 

Heard  before  the  Hon.  Richard  B.  Kelly. 

The  appellant,  Ben  Meyer,  filed  a  bill  against  the  ap- 
pellants the  Calera  Land  Co.,  Joseph  Goetter,  trustee, 
and  others.  The  purpose  of  the  bill  wa*s  to  have  a  judg- 
ment rendered  in  an  action  of  ejectment  reformed,  so  a» 
to  include  certain  lands  and  that  it  be  decreed  that  the 
respondent's  title  to  the  lands  described  in  the  bill  was,. 
by  said  judgment,  divested  out  of  them  and  invested  in 
tiie  claimant,  and  that  the  respondents  be  enjoined  from 
claiming  title  to  said  lands. 

The  defendants  answered  the  bill  and  two  of  the  de- 
fendants prayed  to  have  their  answer  taken  as  a  cross- 
bill. By  this  cross  bill  the  complainants  therein  sought  to 
quiet  the  title  to  the  lands  involved  in  the  suit  under  the 
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Statute,  (Code,  §§  809-813).  The  aiverments  of  the  ori- 
ginal and  ci-oss  bills,  and  the  facts  of  the  case  necessary 
to  an  understanding  of  the  decision  on  the  present  ap- 
peal, are  sufficiently  stated  in  the  opinion. 

On  the  final  submission  of  the  cause,  the  chancellor 
decree<l  that  the  complainant  was  not  entitled  to  the  re- 
lief sought  in  the  original  bill,  but  that  the  defendant 
was  entitled  to  the  i^elief  asked  for  in  the  cross  bill ;  and 
he  ordered  accordingly.  From  this  decree  the  complain- 
ant appeals,  and  assigns  the  rendition  thereof  as  error. 

A.  Latady^  for  appellant,  cited  Tyson  v.  Decatur  Land 
Co,.  121  Ala.  414;  McQueen  v.  Lampley,  74  Ala.  408; 
Beebe  r.  Monis,  54  Ala.  300;  3  Blackstone's  Com.,  233; 
Code  of  1886,  §  2699. 

Lackland  &  Wilson^  contra,  cited  3  Brick.  Dig.,  347, 
§  230;  1  Brick.  Dig.,  666,  §  376,  et  seq,;  2  Ency.  PI.  & 
Pr.,  1180,  1200,  notes  and  authorities;  Davis  v,  Cald- 
well  107  Ala.  526;  Holt  v.  Adams,  121  Ala,  664. 

SHABPE,  J. — Complainant's  only  claim  to  the  land 
which  forms  the  subject-matter  of  this  suit  grows  out 
of  proceedings  had  in  an.  action  of  ejectment  in  which 
he  was  a  defendant.  The  facts  relating  to  that  action 
are  but  meagrely  stated  in  the  bill,  but  therefrom  it  ap- 
pears that  at  some  previous  time  not  stated,  suit  was 
brought  by  one  Holt  ( who  may  have  been,  but  is  not  al- 
leged to  have  been  in  privity  with  defendants  in  this 
suit),  against  complainant's  tenant  in  possession,  for 
whom,  complainant  was  substituted  as  defendant  From 
what  is  averred  it  is  inferable  though  not  distinctly  al- 
lied that  as  such  defendant  this  complainant  file<l  in 
that  suit  as  to  a  part  of  the  land  sued  for,  a  disclaimer, 
and  as  to  another  part  a  sugsrestion  of  three  years  ad- 
verse possession  with  a  claim  for  improvements  made 
by  him  with  a  view  to  recovering  for  the  improvements 
or  retaining  the  land  under  the  provisions  of  the  statute, 
(Code  of  1886,  §  2705,  Code  of  1896,  §  1539)  ;  and  further 
that  by  mistake  of  the  pleader  the  land  here  involved 
was  included  in  the  disclaimer  while  the  suggestion  of 
adverse  possession  embraced,  not  the  improved  part,  but 
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another  parcel  of  land  on  which  there  were  no  improve- 
ments. It  is  further  shown  that  on  the  trial  of  that 
suit  a  verdict  was  rendered  for  the  plaintiff  in  ejectment 
on  the  main  issue,  but  the  verdict  found  the  suggestion 
of  adverse  possession  for  three  years  to  be  true,  and  as- 
sessed  the  value  of  the  land  as  therein  described  and  of 
its  use,  and  the  value  of  complainant's  improvements 
and  on  that  verdict  a  judgment  was  formally  rendered. 
Further  it  is  alleged  in  substance  that  the  plaintiff  in 
ejectment  failed  to  pay  for  the  improvements  and  after 
the  year  allowed  by  the  statute  for  such  payment,  he, 
the  complainant,  paid  to  the  clerk  the  assessed  value  of 
the  land.  By  the  bill  it  is  not  sought  to  set  aside  that 
judgment  as  one  obtained  by  mistake,  but  complainant 
bases  thereon  an  assertion  of  right  as  created  by  the 
Code  of  1886  to  the  land  on  which  the  improvements  are 
located;  and  to  the  end  of  establishing  that  right  he 
seeks  to  have  the  judgment  so  reformed  that  the  sugges- 
tion of  adverse  possession  and  the  assessment  of  values 
will  properly  describe  and  apply  to  that  part  of  the  land. 

Regardless  of  whether  the  Code  of  1886  or  the  changed 
statute  in  the  Code  of  1896  applied  to  the  ejectment  pro- 
ceedings, it  must  be  held  that  the  bill  presents  no  case 
for  equitable  relief.  The  judgment  in  ejectment  did  not 
provide  for  complainant  to  obtain  on  any  terms  an  in- 
terest in  lands  not  described  in  the  suggestion  of  adverse 
possession ;  and  whether  there  was  in  it  a  misdescription 
of  land  by  mistake  or  not,  the  chancery  court  has  no 
jurisdiction  to  reform  that  judgment  so  as  to  make  that 
description  apply  to  the  land  here  in  question.  The  case 
is  ruled  by  Stephenson  v.  Harris,  131  Ala.  470,  where 
the  lack  of  such  jurisdiction  is  declared  and  authorities 
supporting  the  conclusion  are  referred  to. 

The  decree  appealed  from  is  correct  in  so  far  as  it  as- 
certained the  complainant  had  shown  no  interest  in  this 
land,  but  it  should  have  gone  further  to  the  dismissal  of 
both  the  original  and  cross-bills.  The  original  bill  as 
amended  has  not  specific  averments  of  peaceable  posses- 
sion in  complainant  and  the  absence  of  pending  suits 
such  as  are  necessary  to  confer  on  the  court  the  statu- 
tory jurisdiction  to  quiet  title. — Code,  §§  809,  810.  Nor 
does  it  call  on  defendants  to  set  forth  their  title  as  pro- 
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vided  in  those  sections.  As  to  the  essentials  of  a  bill 
which  would  pursue  the  statutory  remedy  see  Adler  v. 
Sullivan,  115  Ala.  582;  Slosson  v.  McNulty,  125  Ala.  124. 
The  defendants'  title  cannot  be  adjudicated  upon  their 
answer  alone  as  it  might  have  been  if  exhibited  pursu- 
ant to  a  demand  made  under  the  statute. 

There  is  no  feature  of  the  cross-bill  which  relieves  it 
from  the  general  rule  whereby  a  cross-bill  having  no  in- 
dependent equity  is  carried  out  by  a  dismissal  of  the  ori- 
ginal bill,  as  to  which  see  Etowah  Mining  Co.  v.  Wills 
Valley,  etc.  Co.,  121  Ala.  672,  and  authorities  there  cited. 
The  independent  equity  which  may  warrant  retention  of 
a  cross-bill  in  such  case  is  one  springing  from  matters 
connected  with  those  of  the  original  bill,  and  which  can 
uphold  the  jurisdiction  and  merit  relief  apart  from  that 
sought  by  the  original  bill.  This  cross-bill  has  no  such 
independent  equity.  So  long  as  the  cross-complainants 
are  out  of  possession  and  can  test  their  title  at  law  they 
are  not  entitled  to  bring  it  in  equity  for  adjudication. 
Moreover,  the  tit^e  tliey  ask  to  have  quieted  is  distinct 
from  complainant's  claim  and  for  that  additional  reason 
is  not  in  this  case  a  proper  subject  for  a  cross-bill. — Oage 
V.  Mayer,  117  111.  632.  A  cross-bill  lies  only  in  respect 
of  matters  germane  to  those  of  the  original  bill. — Con- 
tinental  Life  Ins.  Co.  v.  Webh,  54  Ala.  688;  O'Neil  v. 
Ferryman,  102  Ala.  522;  5  Ency.  PI.  &  Pr.,  640. 

The  decree  of  the  chancery  court  will  be  aflflrmed  as 
to  that  part  which  ascertains  complainant  had  no  inter- 
est in  the  land  and  charges  him  with  costs  in  that  court, 
and  that  part  which  declares  a  right  in  the  cross-com- 
plaints to  relief  will  be  reversed.  This  court  will  ren- 
der a  decree  dismissing  the  cross-bill  and  directing  that 
the  costs  of  the  appeal  in  this  court  and  in  the  chancery 
court  be  taxed  one-half  against  the  appellant  and  one- 
half  against  the  appellees. 

Affirmed  in  part,  reversed  in  part,  and  rendered. 
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McKissaek  v.  McClendon  et  a  I. 

Action  for  Breach  of  Sheriff's  Bond, 

1.  Sheriff;  sufficient  execuaon  of  sheriff^s  bond. — ^Where  a  sheriff, 
before  entering  upon  the  discharge  of  his  duties  as  such 
officer,  prepares  his  official  bond,  writing  his  name  and  the 
name  of  his  sureties  in  the  body  of  the  bond,  but  through 
oversight  fails  to  sign  the  bond  as  principal  obligor,  though 
the  same  was  signed  by  his  sureties,  and  the  bond  so  filled 
out  and  signed  was  by  said  sheriff  delivered  to  the  probate 
judge  and  was  approved  and  recorded  by  him  as  said  sher- 
iff's official  bond,  and  he,  thereupon,  entered  upon  the  dis- 
charge of  his  duties  as  such  sheriff  under  said  bond,  and 
acted  as  said  sheriff,  such  bond,  as  to  the  sureties  signing  it 
stands,  under  the  provisions  of  the  statute,  (Code,  §  3089) 
in  the  place  of  the  official  bond  of  the  sheriff  subject,  if  its 
conditions  are  broken,  to  all  the  remedies  which  the  person 
aggrieved  might  have  maintained  on  the  official  bond  of  such 
sheriff,  executed,  approved  and  filed  according  to  law.  (Ty- 
so^^  J.,  dissenting.) 

Api'Eal  from  the  Circiiii  Ooiirt  of  Henry. 

Tried  befon.  the  Hon.  JoiiN  P.  Hubbard. 

This  action  was  brought  by  the  appellant,  R.  L.  Mc- 
Kissack, against  the  appellee,  W.  A.  McClendon,  as  sher- 
iff and  the  sureties  on  his  official  bond  and  sought  to  re- 
cover for  the  breach  of  a  bond  in  making  a  wrongful 
levy  of  writs  of  attachment  upon  the  property  in  the  pos- 
session of  the  plaintiff.  The  defendant  pleaded  the 
general  issue  and  several  special  pleas.  The  facts  of  the 
case  necessary  to  an  understanding  of  the  decision  on 
the  present  appejil  are  sufficiently  stated  in  the  opin- 
ion. 

Upon  the  introduction  of  all  the  evidence  the  court, 
at  the  reciuest  of  the  defendants,  instructed  the  jury  as 
follows-  **Tf  the  jury  believe  the  evidence,  they  must 
find  for  the  defendants."  To  the  giving  of  this  charge 
the  plaintiff  duly  excepted. 

There  were  verdict  and  judgment  for  the  defend- 
ants.    The  plaintiff  appeals,  and  assigns  as  error  the 
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giving  of  the  general  affirmative  charge  requested  by 
The  defendant. 

William  C.  Gates  and  Walker  &  Thompson^  for  ap- 
pellants, cited  Code  of  1896,  §§  3087,  3089, 3090 ;  State  v. 
Flynn,  77  Ala.  100 ;  Hall  t\  LaFayette  Co,,  69  Miss.  530 ; 
McLeod  V,  State ^  69  Miss.  221;  Painter  v.  Mauldin,  119 
Ala.  89 ;  City  v,  Moore,  86  Me.  181. 

H.  A.  PearcEj  W.  W.  Sanders  and  Sollie  &  Kirk- 
land,  contra, — The  bond  or  instrument,  the  basis  of  the 
suit,  is  not  a  statutory  bond,  nor  does  it  come  within 
the  cases  mentioned  in  sections  3089  and  3090  of  the 
Code. — Painter  v.  Mauldirij  lli^  Ala.  88;  Lewis  v.  Lee 
County,  66  Ala.  480;  Gay  v.  Murphy ,  56  Am.  St.  Rep. 
496;  Board  v.  Sweeney,  1  S.  D.  642.' 

DOWDELL,  J. — This  is  an  action  against  the  sheriff 
on  his  bond  as  such  for  the  breach  of  said  bond.  There 
is  but  one  question  in  the  case,  and  that  is,  whether 
the  obligors  in  said  bond  are  liable  on  said  bond  as  a 
statutory  bond. 

The  defense  is  rested  upon  the  fact  of  the  failure  of 
the  sheriff,  McClendon,  the  principal  obligor,  to  sign 
the  bond. 

The  facts  show  that  the  defendant,  McClendon,  before 
entering  upon  the  discharge  of  his  duties  as  sheriff,  to 
which  office  he  had  been  elected,  procured  and  obtained 
from  the  judge  of  probate  a  form,  or  blank  bond,  to  be 
filled  out  by  him  as  his  official  bond,  and  executed  with 
proper  sureties;  that  he  filled  out  said  bond,  writing 
his  own  name  three  times,  and  the  names  of  the  sure- 
ties in  the  body  of  the  bond,  but  through  oversight 
failed  to  sign  the  bond  as  principal  obligor,  though 
the  same  was  signed  by' the  appellees  here  as  sureties; 
that  the  bond  so  filled  out  and  signed,  was  by  the  said 
McClendon  delivered  to  the  probate  judge  for  approval 
as  the  said  sheriff's  official  bond,  and  was  duly  approved 
and  recorded  by  the  probate  judge  of  Henry  county;  that 
said  McClendon  entered  upon  the  discharge  of  his  duties 
as  such  sheriff,  having  otherwise  qualified  by  taking  the 
oath  of  office,  under  said  bond,  and  acted  as  sheriff 
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and  was  acting  as  such  under  said  bond,  at  the  time 
of  the  breach  complained  of. 

In  Sprowl  V.  Lawrence ^  33  Ala,  674,  which  like  the 
present  case,  was  an  action  on  the  sheriff's  bond,  and 
where  the  bond  had  not  been  filed  and  approved  as  re- 
quired by  the  statute,  it  was  said  by  this  court,  in  con- 
struing section  132  of  the  Code  of  1852,  being  the  same 
as  section  3089  of  the  present  Code  (also  sections  120 
and  126  of  the  former  Code,  which  are  the  same  as  sec- 
tions 3072  and  3073  of  the  present  Code)  :  "An  exam- 
ination of  the  various  provisions  of  the  Code,  in  ref- 
erence to  the  bonds  of  public  officers,  will  satisfy  any 
one  of  the  studious  solicitude  wuth  which  the  legislature 
has  sought  to  afford  the  most  ample  protection  to  all 
persons  interested  in  the  performance  by  such  officers 
of  their  official  duties.  The  section  we  are  considering 
is  a  part  of  the  legislation  designed  to  effect  this  gen- 
eral object;  and  it  is  our  duty  to  put  upon  it  such  a 
construction,  as  will  harmonize  with  the  substance  and 
spirit  of  the  text  to  which  it  belongs.  It  is  a  remedial 
statute;  and  we  must  construe  it  largely  and  beneficial- 
ly, so  as  to  suppress  the  mischief  and  advance  the  rem- 
edy ;  or  in  the  language  of  Lord  Cokk^  so  as  *to  add  force 
and  life  to  the  cure  and  remedy,  according  to  the  true 
intent  of  the  makers  of  the  act,  pro  bono  publico' ^^; 
citing  Heydon's  case,  3  Rep.  7;  Sedgwick  on  Statutes, 
359-60.  ^'It  must  be  admitted  that  the  words  of  this  sec- 
tion, [§  132,  Code,  1852,  §  3089,  Code,  1896]  are  not  as 
clear  and  precise  as  they  might  be;  and  it  is  a  well  set- 
tled rule,  that  when  the  words  are  not  precise  and  clear, 
such  construction  will  be  adopted  as  shall  appear  the 
most  reasonable,  and  best  suited  to  accomplish  the  ob- 
ject of  the  statute;  and  a  construction  which  would  lead 
to  an  absurdity  ought  to  be  rejected." 

In  that  case  it  was  argued  by  counsel,  as  here,  that 
inasmuch  as  the  bond  was  in  the  penalty,  payable  and 
conditioned,  with  sureties  of  requisite  qualification  and 
sufficiency,  as  prescribed  by  law,  the  defect,  namely: 
(in  that  case)  that  it  was  not  "approved  and  filed  ac- 
cording to  law,"  (in  the  present  case)  that  the  bond 
was  not  signed  by  the  principal  obligor  (the  sheriff), 
was  not  one  of  the  defects  or  omissions  specified  in  the 
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statute,  and  consequently  did  not  fall  within  the  pro- 
visions of  that  statute.  Without  reiterating  what  was 
said  in  Uprowl  v,  Laicrence,  arguendo  in  response  to 
the  in'sistence  of  counsel,  we  further  quote  from  that 
case  on  page  687,  where  it  was  said  in  conclusion  on 
that  proposition :  **This  section,  therefore,  in  our  judg- 
ment, applies  to  a  bond  which  does  not  conform  to  any 
of  the  statutory  requirements,  either  as  to  its  i)enalty, 
payee,  conditions,  approval,  or  filing,  provided  the  offi- 
cer executing  it  has  acted  under  it.  Much  more  clearly 
does  it  apply  to  a  bond  which  the  officer  executing  it  has 
acted  under,  and  which  does  conform  to  all  the  re- 
quirements of  the  law,  except  the  last  two — approval 
and  tiling.  To  hold  otherwise,  would  be  to  maintain  the 
paradox,  that  the  validity  of  the  bond  is  enhanced  by 
its  increased  imperfections — that  a  total  is  less  hurtful 
than  a  pai-tial  departure  from  the  statute,  and  that  an 
instrument  in  fact  gets  better  as  it  grows  wors&"  The 
approval  and  filing  is  as  much  a  requirement  of  the 
statute,  as  the  signing  by  the  sheriff,  the  principal  oblig- 
or, and  yet  neither  is  among  the  omissions  specified  in 
the  section.  The  fact,  that  the  sheritf  acted  under  the 
bond  as  his  official  bond,  is  made  the  controlling  prin- 
ciple under  the  i-easoning  employed  in  ISprowl  v.  Law- 
rence^ supra.  We  can  see  no  difference  in  principle  be- 
tween that  case  and  the  one  at  bar. 

In  Steele  v,  Tutwiler^  68  Ala.  107,  the  court,  after 
citing  approvingly  Sprawl  v.  Lawrence^  supra^  says: 
*'We  construe  the  phrase  then,  *a  bond,  which  is  not 
payable  or  conditioned  as  prescribed  by  law,'  as  having 
reference  to  irregularities  or  imperfections  in  both  the 
body  and  the  condition  of  the  bond;  and  as  there  can 
be  no  legal  bond  at  all  without  signatures,  the  statute 
has,  also,  necessary  reference  to  any  want  of  formality, 
or  imperfection,  in  the  execution  or  signing  by  the  oblig- 
ors." The  summary  proceeding  in  that  case  on  the  bond 
was  sustained. 

Under  the  principle  laid  down  in  these  cases,  our  con- 
clusion is,  that  the  bond  here,  as  to  the  sureties  signing 
it,  stands  in  the  place  of  the  official  bond  of  the  sheriff, 
subject  on  its  condition  being  broken  to  all  the  remedies 
which  the  person  aggrieved  might  have  maintained  on 
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the  official  bond  of  such  officer,  executed,  approved  and 
filed  according  to  law. — §  3089. 

The  case  of  Painter  v.  Mauldin,  119  Ala.  88,  where  the 
guardian's  bond  was  held  not  to  be  a  statutory  bond, 
but  good  as  a  common  law  obligation,  as  to  the  sureties, 
is  distinguishable  from  the  present  case,  in  this,  that 
a  guardian's  bond  does  not  fall  within  the  provisions  of 
sec-tion  3089. 

It  is  of  no  consequence  that  the  sureties  did  not  know 
of  the  failure  of  the  sheriff  to  sign  said  bond,  and  that 
he  was  acting  under  it,  without  having  first  signed  the 
same.  They  signed  it  for  the  purpose  of  his  acting  under 
it,  and  he  having  acted  under  it,  they  became  bound  by 
it 

The  court  erred  in  giving  the  general  charge  requested 
by  the  appellees,  and  for  this  error  the  judgment  will  lie 
reversed  and  the  cause  remanded. 

TYSON,  J.,  difisenting, — ^While  I  concur  in  a  reversal 
of  the  judgment  in  the  cause,  I  cannot  assent  to  the  prin- 
ciples announ(*ed  in  the  opinion  of  the  other  members  of 
the  court.  They  hold  the  sureties  upon  the  bond  sued 
upon  liable,  and  exonerate  their  principal  from  liability 
on  the  ground  that  he  did  not  sign  the  bond.  And  this 
they  do  by  virtue  of  section  3089  of  the  Code.  They  im- 
pli(^(lh^  <*oncede  that  were  it  not  for  the  provosions  of 
that  statute,  that  the  sureties  C(mld  not  be  held  liable, 
thus  recognizing  the  principle  that  a  surety  is  never 
answ(*rable  upon  an  undertaking  unless  his  principal  is 
bound  thereby — a  principle  thoroughly  settled  by  the  de- 
cisions of  this  c(mrt.  In  Evans  i\  Kecland,  9  Ala.  46,  it 
is  said :  *'The  contract  of  suretyship  has  been  defined 
to  be,  a  contract  whc^reby  one  person  engages  to  be  an- 
swerable for  the  debt,  default,  or  miscarriage  of  another. 
It  is  an  obligation  accessorial  to  that  of  the  principal 
debt^)r :  the  debt  is  due  from  the  principal,  and  the  sui-ety 
is  merely  a  guarantor  for  its  payment.  *  *  *  ^  cqj.. 
ollary  from  this  definition  is,  that  it  is  of  the  essence  of 
such  a  contract,  that  there  be  a  valid  obligation  of  the 
principal  debtor.  And  as  upon  a  recovery  by  the  creditor 
against  the  surety,  he  could  reimburse  himself  by  a  suit 
against  his  principal,  it  also  results  necessarily  that  the 
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surety  may,  in  general,  make  any  defense  which  his  prin- 
cipal could  make."  See  also  White  v,  L,  Asso,  of  A^ner- 
ica,  63  Ala.  424 ;  State  v,  Parker,  72  Ala,  183.  The  hold- 
ing of  the  majority  of  the  court  followed  to  its  logical 
conclusion,  necessarily  results  in  imposing  a  liability  up- 
on the  sureties  never  contracted  by  them  and  leaving 
them  without  a  right  of  reimbursement  from  their 
principal.  In  other  words,  if  they  have  no  principal, 
they  have  no  right  to  reimbursement.  It  destroys  an 
essential  element  of  the  contract  of  suretyship  and 
makes  the  sureties  liable  as  principal — ^an  obligation 
never  assumed  by  them.  Neither  of  the  cases  w^hich 
they  cite  and  quote  from  in  support  of  their  conten- 
tion, go  to  the  length  that  they  have  gone  in  this  ca^e. 
In  both  of  those  cases,  the  bond  was  signed  by  the 
principal.  Indeed,  in  Sprawl  v.  Lauren ce,  the  learned 
judge  w^as  careful  not  to  extend  the  provision  of  the 
statute  to  a  bond  which  the  oflBcer  had  not  signed,  as  is 
clearly  shown  by  the  exception  engi'aft^  by  him  upon 
the  general  doctrine  he  announced.  For  he  says:  "This 
section,  therefore,  in  our  judgment,  applies  to  a  bond 
which  does  not  conform  to  any  of  the  statutory  re- 
quirements, either  as  to  its  penalty,  payee,  conditions, 
approval  or  filing,  provided^  the  oflBcer  executing  it  has 
acted  under  it."  That  this  is  the  proper  construction 
of  the  statute  is  made  apparent  from  its  language.  It 
reads:  "Whenever  any  officer  required  by  law  to  give 
an  official  bond,  acts  under  a  bond  w^hich  is  not  in  the 
penalty,"  etc.  How  can  it  be  said  that  an  officer  acts 
under  a  bond  when  he  has  never  executed  it?  It  is  no 
bond  at  all  unless  it  is  signed  by  a  principal.  And  this 
is  made  the  plainer  when  we  read  further  in  the  statute 
this  language:  "Such  bond  is  valid  and  binding  on 
the  obligors  therein."  Again  we  have  at  least  an  im- 
plied, if  not  an  express,  recognition  that  there  must 
be  an  official  bond  with  obligors  on  it.  And  as  said 
above  if  the  principal  did  not  sign  it,  w^e  have  no  bond 
and  no  obligors.  For  by  no  rule  of  construction  can 
the  statute  be  converted  into  an  instrument  for  the 
purpose  of  creating  a  bond  which  has  never  been  exe- 
cuted. Furthermore  it  seems  to  me  entirely  clear  that 
the  words  "such  bond''  mean  official  bond.  How  is  it 
possible  to  have  an  official  bond  when  the  official  whose  i 
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duty  it  is  to  give  it  has  uever  signed  it?  My  conclusion, 
therefore,  is,  that  unless  the  principal  is  bound,  the 
sureties  are  not. 

But  I  do  not  concur  in  the  opinion  that  McClendon, 
the  principal,  is  not  bound.     It  is  clear  to  my  mind 
that  upon  the  facts  stated  in  the  opinion  of  the  ma- 
jority of  the  court,  as  to  whether  he  signed  the  bond  is 
a  question  which  should  be  submitted  to  the  jury.     It 
is  of  no  importance  that  he  did  not  affix  his  name  at 
the  bottom  of  it     He  is  only  required  to  *^give  bond 
with  surety,"  no  formality  as  to  its  execution  being 
prescribed  by  the  statute. — §  3735  of  Code.     Nor  is  a 
seal  necessary  to  its  efficaciousness. — §  9  of  Code.  In 
regard  to  the  place  of  signature,  there  is  no  restriction- 
It  may  be  at  the  top,  or  in  the  body,  as  well  as  at  the 
foot.    The  material  question  is,  whether  or  not  he  Avrote 
his  name  in  the  body  of  the  bond  with  the  intention  to 
be  bound  by  it   It  is  ti*ue,  it  may  be,  that  if  he  intended 
a  further  signature  at  the  bottom,  and  this  fact  appear- 
ed l>eyond  adverse  inference,  that  the  court  would  be 
at  liberty  to  say,  as  matter  of  law,  that  he  had  not  exe- 
cuted it  But     in  the  absence  of  any  legal  testimony 
showing  that  he  intended  a  further  signature,  it  can- 
not be  affirmed  as  matter  of  la^w  under  the  facts  of  this 
case  that  he  did  not  intend  when  he  wrote  his  name  in 
the  body  of  the  bond,  that  his  act  in  doing  so  should 
not  \}e  his  signature — a  signing  of  it  by  him.     And  in- 
(UhhI,  if  the  record  contained  positive  evidence  that  he 
intended  to  affix  his  name  at  the  bottom  as  a  final  sig- 
nature, as  to  whether  he  signed  it  would  still  be  a  ques- 
tion for  the  jury  under  the  facts  of  this  case,  far  the 
obvious  reason  that  notwithstanding  this  positive  evi- 
dence, the  jurv'  would  have  the  right  to  infer  from  his 
acts  and  conduct,  in  writing  the  bond  himself,  procur- 
ing the  sureties  to  sign  it,  delivering  it  as  his  act  and 
(1(^(1  to  the  probate^  judge?  and  acting  under  it  as  though 
it  had  been  formally  executed  by  him,  that  he  intended 
by  tlie  act  of  writing  his  name  in  the  body  of  it,  to  be  his 
signature.    In  Penniman  v,  Hartshoj-^i,  13  Mass.  87,  one 
of  the  questions  involved  was  whether  the  contract  for 
the  sale  of  merchandise  was  a  sufficient  memorandum 
in  writing,  signed  by  the  defendant,  so  as  to  satisfy  the 
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second  section  of  the  statute  of  frauds  of  that  State, 
which  provided  that  "no  contract  for  the  sale  of  any 
goods,  etc.  for  the  price  of  ten  pounds  or  more  shall  be 
allowed  to  be  good,  except  the  purchaser  shall  accept 
part  of  the  goods  so  sold  and  actually  receive  the 
same,  or  giving  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  payment,  or  that  some  note  or  memo- 
randum in  writing  of  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized."  The  memo- 
randum was  signed  at  the  top  instead  of  at  the  bottom 
by  the  purchasers  of  the  goods,  who  were  sued  by  the 
seller  in  assumpsit  for  a  breach  of  the  contract,  and 
this  was  made  the  basis  of  the  objection  to  it.  The 
court  said,  after  stating  the  ground  of  objection :  "But 
we  think  this  a  slight  objection;  as  it  is  well  known 
that  such  a  signing  has  been  held  good  in  instruments 
of  much  more  importance  and  solemnity  than  the  one 
before  us."  In  Saunderson  v.  Jackson^  2  B.  &  P.,  Lor4 
Eldon  held,  that  a  bill  of  parcels  in  which  the  vendor's 
name  is  printed  in  the  body,  delivered  to  the  vendee  by 
him  at  the  time  of  an  order  given  for  the  future  deliv- 
ery of  goods,  was  a  sufficient  memorandum  of  the  con- 
tract within  the  statute  of  frauds.  In  Johnson  v.  Dodg- 
rni,  2  M.  &  W.,  *p.  660,  Lord  Abingee  said:  "The 
cases  have  decided  that,  although  the  signature  be  in 
the  beginning  or  middle  of  the  instrument,  it  is  as  bind- 
ing as  if  at  the  foot  of  it;  the  question  being  always 
open  to  the  jury,  whether  the  party  not  having  signed 
it  regularly  at  the  foot,  meant  to  be  bound  by  it  as  it 
stood,  or  whetlier  it  was  left  so  unsigned  because  he  re- 
fused to  complete  it."  In  Holmes  ?;.  Mdckrell,  3  Com- 
mon Bench  Rep.  (N.  S.),  *p.  789,  Cockburn,  C.  J., 
said :  "The  only  question  that  remains  is,  whether  there 
is  sufficient  signatura  The  defendant  does  not,  it  is 
true,  put  his  name  at  the  bottom  of  the  document.  But 
the  whole  is  in  his  handwriting,  and  he  has  affixed  his 
name  at  the  top.  I  entertain  no  doubt  that  this  is  a 
sufficient  signature."  In  Ogilvie  v.  Foijambe^  3  Meri- 
vale,  52,  the  name  of  the  party  attempted  to  be  charged 
was  written  in  the  body  of  the  paper  by  himself  as 
here,  and  the  court  held  that  it  was  a  sufficient  sign- 
ing, as  "it  does  not  matter  in  w^hat  part  of  the  instru- 
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iiient  the  name  is  fouud."     In  Schneider  v.  N orris ^  2 

II.  &  S.  286,  Lord  Ellenborough  held  that  a  bill  of 
parcel  in  which  the  name  of  the  vendor  is  printed  and 
that  of  the  vendee  written,  was  a  sufficient  signing  by 
the  vendor.  In  Knight  v.  Crockford^  1  Esp.  190,  the 
agreement  sought  to  be  enforced  was  written  by  the 
pai'ty  attempted  to  be  charged,  and  was  in  this  lang- 
uage: "I,  James  Crockford,  agree,"  etc.  The  court 
held  it  a  sufficient  signing  by  Crockford.  In  Higdon 
r.  Thomas^  1  H.  &  G.  ( Md. )  139,  in  a  very  learned  and  ex- 
haustive opinion  in  which  all  the  cases  are  reviewed, 
the  court  held:  *^A  bond  which  recited  the  names  of 
the  parties  to,  and*  the  terms  of  a  contract  for  the  sale 
of  land,  and  contained  a  condition  to  secure  a  perform- 
ance of  such  contract  prepared  and  written  by  the  ven- 
dee, who  was  also  the  obligee  of  the  bond,  executed  by 
an  agent  of  the  vendor,  and  delivered  by  him  to  the 
vendee,''  was  a  sufficient  signing  by  the  vendee.  In 
Vlason  r.  Bailey ,  14  Johns.  (N.  Y.)  484,  the  defendant's 
name  only  appeared  in  the  body  of  the  agreement,  which 
was  written  by  his  autliorized  agent  The  court  held 
that  he  had  signed  it.     In  McOonnell  c,  Brillhart,  17 

III.  354,  a  bill  was  filed  to  enforce  the  specific  perfor- 
mance of  a  contract  relating  to  lands.  The  court  said : 
*'The  signing  wall  be  sufficient  in  the  caption,  or  body 
of  the  memorandum,  or  by  a  subscription  to  it"  In 
Wise  V.  Riuj.  3  Green  (Iowa),  430,  it  was  held,  where 
an  instrument  was  written  by  K.  and  subscribed  by  W. 
and  stipulates  that  W.  has  sold  and  agreed  to  deliver 
pork  to  R.  at  the  place  and  price  mentioned  in  the 
undertaking,  that  R.  was  bound;  the  signature  in  the 
body  being  written  there  by  him.  The  same  doctrine 
was  recognized  in  the  case  of  McMillen  v.  Terrell^  23 
Ind.  163,  and  recognized  and  enforced  by  the  Supreme 
Court  of  the  United  States  in  Barry  r.  Coombe^  1  Peters, 
640.  See  also  Browne  on  Statute  of  Frauds,  (5th  ed.), 
§  357 ;  2  Bouv.  Law  Diet  p.  1001 ;  Roberts  on  Frauds, 

p.  125,  top  p.  125;  1  Green,  on  Ev.  (16th  ed.).  Appen- 
dix 2,  §  268,  p.  855;  8  Am.  &  Eng  Ency.  Law  (Ist  ed.)* 
717. 
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Jones  V.  Nolen. 

Statutory  Claim  Suit, 

1.  Oarnishment;  interposition  of  claim. — In  response  to  a  writ  of 
garnishment  issued  upon  a  judgment,  the  garnishees  an- 
swered indebtedness  to  the  defendant,  but  suggested  a  third 
party  as  claimant.  In  the  claim  suit  instituted,  it  ap- 
peared that  the  indebtedness  of  the  garnishees  was  evidenced 
by  note  made  to  the  defendant,  that  this  note  was  given 
for  the  purchase  of  lands  belonging  to  the  defendants  wife, 
and  by  mistake  was  made  payable  to  him;  that  immediately  up- 
on its  delivery  to  him  and  before  the  issuance  of  the  writ  of 
garnisment,  the  defendant  indorsed  the  note  to  his  wife,  who, 
after  the  service  of  the  writ  of  garnishment,  transferred  and 
endorsed  it  to  the  claimant.  Held:  That  the  plaintiff  in  the 
judgment  was  not  entitled  to  condemn  the  amount  due  from 
the  garnishees  on  the  note  to  the  satisfaction  of  his  judgment. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 

Tried  before  the  Hon.  N.  D.  Denson. 

The  appellant,  T.  K.  Jones,  recovered  a  judgment  in 
the  circuit  court  of  Tallapoosa  county  on  August  9, 
1892,  against  E.  W.  Massengale.  Upon  this  judgment 
a  writ  of  garnishment  was  sued  out,  on  August  16,  1898, 
and  seiTed  ui)on  H.  C.  Thomas  and  others.  In  answer 
to  the  writ  of  garnishment,  the  garnishees  answered 
that  H.  C.  Thomas  had  bought  from  E.  W.  Massengale, 
the  defendant  in  judgment,  a  house  and  lot,  and  after 
paying  a  part  of  the  purchase  money  in  cash,  said 
Thomas  and  the  other  garnishees  executed  a  note  to 
E.  W.  Massengale  for  the  balance  of  the  purchase 
money ;  that  the  note  was  executed  on  August  15,  1898, 
the  dat^  of  the  purchase,  and  was  payable  August  15, 
1899.  The  garnishees  suggested  that  they  had  been 
notified  that  S.  J.  Nolen  claimwl  an  interest  in  said 
not(\  Nolen  propounded  his  claim  and  the  cauRe  was 
tried  upon  issue  joined  upon  the  interposition  of  said 
claim.  The  judgment  recovered  by  the  plaintiff  against 
E.  W.  Massengale  was  introduced  in  evidence.      There 
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was  evidence  for  the  claimant  showing  that  on  Janu- 
ary 3,  1889,  W.  M.  Ross  and  his  wife,  conveyed  by 
deed  to  Mattie  P.  Massengale,  the  wife  of  E.  W.  Massen- 
gale,  the  property  which  was  sold  to  Thomas.  E.  W. 
Massengale  negotiated  the  sale  of  this  property  to 
Thomas,  and  that  the  note  executed  by  Thomas  and  the 
other  garnishees  wtu*  made  payable  to  E.  W.  Massen- 
gale; that  upon  the  delivery  of  this  note  to  E.  W. 
MaHS(*ngale,  and  upon  his  discovering  that  it  was  made 
payable  to  him,  he  immediately  indorsed  it  to  his  wife 
on  August  15,  1898,  which  wiiii  before  the  issuance  and 
service  of  the  writ  of  garnishment.  On  September  7, 
1898,  said  Mattie  P.  Massengale  transferred  said  note 
to  S.  J.  Nolen,  and  indorsed  the  same  to  him.  E.  W. 
Massengale,  as  a  witness  for  the  claimant,  testified  that 
the  lands  purchastnl  from  Ross  were' paid  for  with 
money  belonging  to  his  wife^  and  that  it  was  for  this 
reason  that  the  deed  was  made  to  her. 

Upon  the  introduction  of  all  the  evidence^  the  court- 
at  the  request  of  the  claimant,  gave  the  general  affirm- 
ative charge  in  his  behalf,  to  the  giving  of  which  charge 
the  plaintiff  duly  excepted. 

There  were  verdict  and  judgment  for  the  claimant 
The  plaintiff  appeals,  and  assigns  as  error  the  giving 
of  the  general  affirmative  charge  requested  by  the  claim- 
ant 

SoRRKLL  &  SoRRELL^  for  appellants. 

H.  J.  GiLLAM,  rontra,  cited  Rotvland  v.  Plumber,  50 
Ala.  182;  (hantham  v,  Payne,  77  Ala.  584. 

McCLELLAN,  C.  J.— Plaintiff's  debt  against  E.  W. 
Massengale  does  not  appear  to  have  been  in  existence 
on  January  3,  1889,  when  the  deed  of  Ross  and  wife 
was  executtni  to  Mrs.  Massengale.  There  is,  therefore, 
no  presumption  that  E.  W.  ^Massengale,  the  husband, 
paid  the  consideration  of  that  deed,  and  the  burden  of 
proving  that  to  be  the  fact  was  on  the  plaintiff.  This 
burden  he  failed  to  discharge;  and,  on  the  other  hand, 
the  evidence  for  the  claimant  went  to  show  affirmatively 
tbat  the  land  was  paid  for  by  Mrs.  Messengale  with 
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her  own  funds.  On  this  state  of  case  the  plaintiff  was 
not  entitled  to  condemn  the  amount  due  from  the  garni- 
shees on  the  note  executed  by  them  to  Messengale  and 
transferred  by  the  latter  to  his  wife  to  the  satisfaction 
of  hi^  judgment  against  Messengale,  it  being  shown  that 
this  note  was  for  the  purchase  money  of  her  land,  had 
been  executed  to  Messengale  by  mistake  and  assigned 
by  him  to  her  in  rectification  of  the  mistaka  The  court 
properly  gave  the  aflftrmative  charge  for  the  claimant 
Affirmed. 


Richards  v.  Daugrherty. 

Bill  in  Equity  to  abate  a  Nuisance. 

1.  Jfuisance;  when  bill  can  he  maintained  by  private  citizen  for 

its  abatement. — A  nuisance  which  operates  to  destroy  the 
health  of  a  family  or  to  seriously  diminish  the  comfortable 
enjoyment  of  a  dwelling  house,  is  productive  of  irreparable 
damage  and  mischief,  for  which  the  law  furnishes  no  ade- 
quate remedy;  and  a  person  whose  health  or  the  comfort 
of  whose  house  is  damaged  and  affected  thereby,  may  main- 
tain a  bill  for  the  purpose  of  abating  such  nuisance. 

2.  Same;  same;  mill  dam. — ^Where  the  erection  of  dams  or  other 

obstructions  which  materially  affect  the  natural  flow  of  a 
running  stream,  results  in  the  injury  to  the  health  of  per- 
sons living  in  the  neighborhood,  or  in  the  vicinity,  such 
dam  or  obstruction,  constitutes  a  nuisance,  and  may  be  abated 
by  bill  in  equity  at  the  suit  of  a  person,  the  health  of  whose 
family  is  injured  thereby,  without  waiting  the  trial  of  the 
issue  of  the  nuisance  vel  non  by  an  action  at  law. 

3.  Same;  sam^e;  ^me. — Where  a  bill  Is  filed  to  have  a  mill  dam 

abated  as  a  nuisance,  upon  the  ground  that  it  results  in  pro- 
ducing ill  health  in  the  family  of  the  complainant  and  in 
the  vicinity  conftiguous  to  the  dam,  the  fact  that  the  malaria 
which  caused  the  ill  health  complained  of  was  generated  in 
part  by  other  causes  than  the  mill  dam,  constitutes  of  itself 
no  defense  to  the  maintenance  of  the  bill,  if  it  is  further 
shown  that  the  existence  of  the  mill  dam  materially  con- 
tributed to  the  condition  naturally  existing,  producing  ma- 
laria, and  intensified  or  made  more  poisonous  the  malaria 
generated  by  other  causes. 
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4.  Bill  filed  to  abate  mill  dam  as  a  nuisance;  estoppel. — Where  a 
bill  is  filed  seeking  to  have  abated  as  a  nuisance  a  mill  dam» 
the  facts  that  the  complainant  at  the  time  of  the  erection 
of  said  dam  consulted  with  the  defendant  and  advised  him  as 
to  the  manner  of  its  erection  and  was  aware  that  the  de- 
fendant' was  expending  money  in  the  construction  of  said 
dam,  and  the  mill  which  was  to  be  operated  by  the  pond  caused 
from  the  dam,  do  not  work  an  estoppel  upon  the  complainant 
to  maintain  such  bill,  upon  the  ground  that  the  maintenance 
of  such  dam  produced  ill  health  in  the  family  of  the  complain- 
ant and  of  other  people  in  the  vicinity;  and  such  facts  con- 
stitute no  defense  to  such  bill. 

Appeal  from  the  Chancery  Court  of  Henry. 

Heard  l)efore  the  Hon.  W.  L.  Parks. 

The  bill  in  this  case  Wius  filed  by  the  api^ellee,  Alex. 
Daugherty  agaiuKt  tlie  appellant,  Henry  Richards,  and 
prayed  to  have  a  mill  dam  and  mill  pond  abated  as  a 
nuisance.  The  averments  of  the  bill  and  the  grounds 
of  demurrer  reviewed,  and  the  ruling  of  the  chancellor 
upon  the  demuri-er  are  sufficienly  shown  in  the  opin- 
ion. 

In  the  respondent's  answer  to  the  bill,  after  setting 
out  the  facts  in  denial  of  the  mill  and  dam  constituting  a 
nuisance,  there  is  contiiined  the  following  paragi*aphs: 
^'7.  Respondent  avers  that  said  mill  pond  wa^  made 
for  the  purpose  of  operating  a  grist  mill  for  the  public 
by  Avater  |>ower,  and  that  the  same  is  largely  patronized 
by  the  public;  that  it  has  been  in  active  operation  for 
9  or  10  yeare  in  its  present  capacity  and  condition^  and 
on  the  site*  now  occupicnl  by  the  same;  that  when  it 
was  in  process  of  construction  complainant  Avas  pres- 
ent and  knew  of  its  erection,  and  made  no  objection 
thereto;  that  he  advised  with  respondent  about  the 
plans  of  construction  and  erection  of  the  dam  and  ope- 
rati(m  of  the  mill  and  ccmnselled  and  suffered  large  ex- 
penditun^  to  be  made  in  the  improvement  of  the  said 
mill  and  dam,  without  protect  or  objection,  and  is  now 
estx>pptHl  to  deny  the  right  of  this  respondent  to  con- 
tinue the  exist,en(*e  and  oj>eration  of  said  water  mill 
and  the  maintenance  of  the  mill  pond  connected  there- 
with." "8.  That  r(>spondent's  mill  pond  is  fed  exclu- 
sively by  a  spring  or  springs  of    natural    lime   water 
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flowing  from  the  side  of  the  hill  about  80  yards  from 
the  dam  constructed  by  him;  that  the  waters  from  the 
spring  empty  into  the  pond  within  ten  feet  of  the 
boil;  that  the  mill  pond  is  composed  of  three  small 
ponds  covering  collectively  about  one  and  one-half 
acres,  and  that  the  entire  mill  pond  and  stream  above 
the  pond  and  springs  are  all  on  this  respondent's  lands, 
and  at  no  point  either  above  or  below  the  dam,  are  any 
of  complainant's  riparian  rights  affected ;  that  the  banks 
of  said  pond  are  nearly  precipitate,  and  that  at  no  time 
does  the  amount  of  w^ater  in  the  pond  vary  more  than 
one  and  one-half  feet  in  depth ;  that  the  mill  is  operated 
every  day  in  the  consumption  of  the  water,  that  a  day's 
grinding  lowers  the  water  to  the  extent  above  set  out, 
and  that  at  night  when  the  mill  is  shut  down  that  the 
water  from  the  spring  raises  the  pond  to  its  normal 
height,  so  that  the  amount  of  the  water  varies  with  the 
day  and  night  and  not  wuth  the  wet  and  dry  seasons  of 
the  year;  that  the  pond  is  free  from  green  and  growing 
vegetation;  and  that  the  water  in  said  pond  is  never 
so  lowered  that  any  appreciable  portion  of  the  bottom 
and  whatever  of  decaying  vegetation  there  might  have 
accumulated,  is  exposed  to  the  sun." 

The  complainant  filed  separate  exceptions  to  each 
of  the  paragraphs  numbered  7  and  8  upon  the  grounds: 
1st.  That  said  paragraphs  constituted  an  insuflacient 
answer  to  the  bill.  2d.  Because  said  paragraphs  did 
not  deny  the  allegations  which  gave  complainants'  bill 
equity,  neither  do  they  set  forth  any  facts  to  avoid  the 
legal  effect  of  the  allegations  of  said  bill. 

The  respondent  moved  the  court  to  strike  the  com- 
plainant's exceptions  to  paragraphs  7  and  8  of  respond- 
ents' answer. 

Upon  the  submission  of  the  cause  on  the  motion  of 
the  respondent  to  strike  plaintiff's  exceptions  to  para- 
graphs 7  and  8,  the  court  overruled  said  motions  and 
ordered  that  the  plaintiff's  said  exceptions  should  be 
sustained.  The  other  facts  of  the  case  necessary  to  an 
understanding  of  the  decision  on  the  present  appeal,  are 
sufficiently  stated  in  the  opinion. 

On  the  final  submission  of  the  cause  on  the  plead- 
ings and  proof,  the  chancellor  decreed  that  the  com- 
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plainaxits  were  entitled  to  the  relief  prayed  for,  and 
ordered  accordingly. 

The  defendant  appeals  and  assigns  as  error  the  sev- 
eral decrees  rendered  by  the  chancellor. 

R.  D.  Crawford^  for  appellant,  cited  14  Ency.  PL  & 
Pr.  1137;  Ogletrce  v,  McQuagg,  67  Ala.  580. 

Espy,  Farmer  &  Espy^  contra, — There  was  no  error 
in  overruling  appellant's  demurrer  to  appellee's  ori- 
ginal bill.  See  Hundley  v.  Harrison^  123  Ala.  292; 
Ogletrce  v.  McQuaggs^  67  Ala.  580. 

The  decree  of  the  chancellor  overruling  appellant's 
motion  to  strike  appellee's  exceptions  to  his  answer  and 
sustaining  appellee's  exceptions  to  his  answer  and  the 
final  decree  rendeo'ed  in  tlie  cause  are  free  from  error. 
See  Hundley  v.  Harrison^  supra;  Ogletree  v.  McQuaggs^ 
supra;  The  State  v,  Rankin^  16  Am.  Rep.  737 ;  Neat  v. 
Henry,  33  Am.  Dec.  125;  Frost  v,  Berkley  Phos.  Co., 
46  Am.  St.  Rep.  736. 

TYSON,  J. — The  bill  in  this  cause  seeks  to  have  abat- 
ed an  alleged  nuisanca  It  is  shown  by  its  averments 
that  the  respondent  by  the  erection  of  a  dam,  for  a  grist 
mill,  across  flowing  streams  formed  the  mill  ponds 
sought  to  have  removed.  On  the  borders  or  shores  of 
these  ponds  there  is  a  growth  of  trees  that  produce  an- 
nually a  heavy  foliage,  consisting  of  leaves  and  moss, 
which  when  killed  by  the  winter's  cold,  fall  into  the 
ponds;  also  there  are  a  large  number  of  logs,  stumps^ 
and  trees  in  these  ponds  which  are  continuously  under- 
going a  state  of  decomposition.  During  the  rainy  sea- 
sons the  respondent  by  means  of  the  dam  collects  a  large 
body  of  water  which  covers  up  this  decaying  vegetable 
matter,  and  while  in  tJiis  condition  a  thick  slimy  scum 
accumulates  upon  the  surface  of  the  water  in  these 
ponds.  During  the  dry  seasons  the  respondent  in  ope- 
rating his  mill  uses  a  large  amount  of  water  from  the 
ponds,  thus  reducing  their  area.  By  thus  turning  the 
water  off  and  on,  the  decaying  vegetable  matter  in  the 
ponds  is  exposed  to  the  rays  of  the  sun,  which,  it  is  aver- 
red,  produces  malaria.     The  malaria  thus  generated 
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causes  diseases  in  the  neighborhood  and  vicinity  con- 
tiguous to  the  ponds,  and  especially  in  the  family  of  the 
complainant,  who  resides  upon  his  own  lands  within  a 
short  distance  of  them,  and  whose  residence  was  where 
it  now  is,  before  the  ponds  were  constructed.  Before 
the  construction  of  this  dam  the  health  of  the  commun- 
itj^  and  especially  that  of  complainant  and  his  family 
was  good,  but  since  its  erection  there  has  been  a  great 
deal  of  sickness  in  the  neighborhood  and  also  in  the 
family  of  complainant,  caused  by  malaria  produced  by 
the  ponds. 

It  is  averred  that  the  mill  and  dam  were  erected,  with- 
out an  order  of  the  probate  court  of  the  county  in  whicli 
they  are  situate. 

A  demurrer  assigning  several  grounds  was  interposed 
to  the  bill,  which  was  overruled.  Only  two  of  these 
grounds  are  insisted  upon:  1st,  that  the  nuisance 
sought  to  be  abated  is  public  in  its  nature,  and  that 
complainant  fails  to  show  any  special  injury  to  him- 
self; and,  2d,  the  bill  seeks  to  have  the  court  determine 
the  question  of  nuisance  vel  non — ah  issue  which  should 
be  submitted  to  the  jury.  Both  of  these  insistences  are 
decided  adversely  to  the  appellant  in  the  case  of  Ogle- 
tree  v.  McQuaggSy  67  Ala.  580.  It  is  thei*e  said :  "When 
the  nuisance  operates  to  destroy  health,  or  to  diminish 
seriously  the  comfortable  enjoyment  of  a  dwelling 
house,  it  is  in  its  nature  and  consequences  productive 
of  irreparable  mischief  for  which  the  law  can  furnish 
no  adequate  remedy.  ♦  ♦  ♦  The  erection  of  dams 
or  other  obstructions,  in  such  manner  as  to  aflfect  ma- 
terially the  natural  flow  of  the  water  to  the  manifest 
injury  of  the  lands  of  other  riparian  proprietor's,  or  to 
injure  materially  the  health  of  those  residing  in  the  vi- 
cinity, the  court  has  enjoined  without  awaiting  the  trial 
of  an  issue  at  law,  or  until  there  was  a  trial  of  the  is- 
sue. ♦  ♦  ♦  Every  man  has  a  right  to  the  undisturbed 
enjoyment  of  his  property,  especially  to  dwell  in  his 
homestead  freed  from  the  peril  of  disease  and  death, 
caused  by  artificial  constructions  erected  by  his  neigh- 
bor on  his  own  lands,  whatever  may  be  the  purpose  of 
such  constructions.  The  right  is  imbedded  in  the  com- 
mon law  maxim  of  such  frequent  use — sic  utere  tuo  ut 
alienum  non  laedas/^ 
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The  deleterious  consequences,  stated  in  the  bill,  al- 
leged to  have  resulted  in  consequence  of  the  erection  of 
the  dam  certainly  make  these  ponds  a  public  nuisance. 
But  they  are  also,  as  to  the  complainant,  a  private 
nuisance — of  special  injury  to  him,  since  they  mater- 
ially affect  the  comfortable  enjoyment  of  his  home  and 
are  a  constant  and  continuing  menace  to  the  health  of 
himself  and  family.  The  fact  that  the  malaria  produced 
by  these  ponds  also  affects  the  health  of  others  who  re- 
side in  the  vicinity  of  them,  does  not  lessen  the  injury 
done  to  complainant,  nor  merge  it  in  that  of  which  the 
public  may  complain. — Ogletree  v.  McQuagqs,  supra. 
See  also  Grady  v.  Wolsncr,  46  Ala.  381;  Hundley  i\ 
Harrison,  123  Ala.  292,  and  cited  therein  and  quoted 
from,  Neal  v,  Henry,  33  Am.  Dec.  125. 

The  demurrer  was  properly  overruled. 

While  resi)ondent  made  a  motion  to  strike  the  excep- 
tions filed  by  complainant  to  paragraphs  7  and  8  of  his 
answer,  the  point  is  not  made  that  under  the  rule  (34 
of  Chancery-  Practice,  p.  1209  of  C(xle),  it  is  not  such 
an  answer  to  which  an  exception  could  be  taken  for  in- 
suflBciency.  By  written  agreement  of  the  attorneys  of 
record,  the  exceptions  to  these  paragraphs  were  sub- 
mitted to  the  chancellor  for  decision,  instead  of  to  the 
register  as  requii'ed  by  the  rules  of  practi(*e  in  a  proper 
case. — Rules  35-38  of  Chancery  Practice,  p.  1209  of 
Code.  Treating  this  matter  as  the  attorneys  have 
treated  it,  the  single  question  presente<^l  is,  whether  the 
matters  and  things  set  up  in  these  paragraphs  are  a  de- 
fense to  the  bill.  A  mere  cursory  examination  of  them 
will  show  that  they  are  not.  While  an  estoppel  in  round 
terms  is  alleged,  the  facts  constituting  it,  if  it  be  con- 
ceded that  such  a  defense  could  under  any  circumstan- 
ces be  invoked  to  a  bill  of  this  nature  and  character, 
are  clearly  not  suflBciently  stated  or  averred. 

There  can  be  little  doubt,  under  the  evidence,  that 
the  ponds  sought  to  be  removed  produced  malaria,  and 
caused  disease  in  the  community  of  people  who  reside 
ne^r  them,  and  that  the  complainant's  family  have  suf- 
fered in  consequence  of  having  contracted  malarial 
troubles.  It  is  insisted  by  respondent  that  the  malaria 
which  caused  the  members  of  the  family  of  the  com- 
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plainant  to  have  liad  chills  and  fevers,  was  in  part,  if 
not  entirely,  gc^nerated  by  other  natural  ponds  in  that 
vicinity  and  the  dec*ay  of  pine  trees,  lK>xed  for  producing 
turpentine.  Conceding  for  the  purpose  of  this  discussion 
that  respondent  has  shown  that  the  ill  health  of  the 
community  was  in  part  the  result  of  other  causes  tlian 
the  malaria  arising  from  these  ponds,  this  does  not  re- 
lieve him  of  the  duty  imposed  upon  him  by  law^  of  using 
his  own  land  in  such  manner  as  not  to  injure  his  neigh- 
bor. And  if  these  ponds  materially  contribute  to  the 
condition  naturally  existing  productive  of  malarial  dis- 
eases and  intensify  or  make  more  poisonous  the  malaria 
generat^ed  by  the  other  causes,  the  respondent  has  no 
right  to  maintain  them. — Frost  v.  Berkeley  Phos.  Co., 
46  Am.  St.  Rep.  736.  That  they  do,  is  admitted  by  the 
respondent  in  his  own  testimony. 

We  are  clear  to  the  opinion,  upon  the  whole  evidence, 
that  the  complainant  is  entitled  to  the  relief  sought  by 
his  bill. 

AflBrmed. 


Equitable  Mortgagre  Co.  v.  Finley 

et  al. 

BUI  in  Equity  to  foreclose  Mortgage, 

Foreclosure  of  mortgage;  when  decree  failing  to  pass  upon 
claim  under  adverse  possession  proper, — Under  a  biU  filed  for 
the  sole  purpose  of  the  foreclosure  of  a  mortgage,  where  it 
is  alleged  that  the  mortgagor  died  intestate,  and  the  parties 
defendant  are  the  sole  heirs  of  the  deceased  mortgagor,  but 
one  of  the  defendants  sets  up  in  her  answer  a  title  to  the 
mortgaged  property  claimed  to  have  been  derived  by  adverse 
possession,  a  decree  providing  for  the  divestiture  by  fore- 
closure of  all  the  interest  in  the  mortgaged  property  shown 
by  the  bill  to  be  in  the  defendants  as  heirs  at  law  of  the 
deceased  mortgagor,  but  fails  and  declines  to  pass  upon  the 
alleged  title  of  the  defendant  claimed  by  adverse  possession, 
expressly  excepting  from  its  operation  any  interest  said  de- 
fendants may  have  had  in  the  mortgaged  property,  independ- 
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ent  of  the  mortgagor,  is  proper  and  free  from  error;  the 
bill  not  assailing  the  title  of  said  defendants  claimed  to  have 
been  derived  through  adverse  possession. 
2.  Home;  same. — In  such  a  case,  the  purpose  of  the  foreclosure 
suit  being  not  to  determine  in  whom  che  title  resiaes,  but  u> 
settle  the  interest  claimed  or  existing  in  subordination  to  the 
mortgage,  the  defendant  asserting  the  title  by  adverse  pos- 
session was  a  proper  party  defendant,  and  the  bill  should 
not  have  been  dismissed  as  to  her;  since,  being  an  heir  of 
the  mortgagor,  she  took  an  equity  of  redemption,  and  the 
foreclosure  of  that  interest  was  necessary  to  the  enzorcement 
of  the  mortgage. 

Appeal  froui  the  Chancery  Court  of  Chambers. 

Heai-d  before  the  Hon.  Richakd  B.  Kelly. 

The  bill  wajs  filed  in  this  case  by  the  Equitable  Mort- 
gage Company  to  foreclose  a  mortgage  executed  to  com- 
plainant, a  foreign  corporation,  by  Rebecca  H.  Finley, 
and  her  son,  Henry  Finley.  The  respondents  ai*e  said 
Henry  Finley  and  one  Maria  Finley,  his  sister,  the  bill 
averring  that  thej-  are  the  sole  heirs  of  said  Rebecca  H. 
Finley,  who  died  intestate  since  the  execution  of  said 
mortgage,  owning  no  property  except  the  lands  embraced 
in  said  mortgage,  and  owing  no  debts,  and  that  no  ad- 
ministration hits  been  had  on  her  estate,  and  that  none 
is  necessary. 

There  was  a  decree  pro  confesso  against  Henry  Pin- 
ley.  Demurrers  were  interposed  by  Maria  Finley  and 
were  overruled  by  the  court. 

Answer  undei*  oath  having  been  waived,  the  respond- 
ent Maria  Finley  filed  an  unsworn  answer,  denying  the 
execution  of  said  mortgage  by  Kebecca  H.  Finley,  and 
its  acknowledgment  by  her,  and  charging  that  at  the 
date  of  the  execution  of  said  mortgage,  the  said  Rebecca 
H.  Finley  was  non  compos  mentis^  and  incapable  of  con- 
tracting with  reference  to  her  property.  The  answer 
also  sets  up  and  claims  for  respondent  a  title  adverse 
and  paramount  to  the  mortgage;  alleging  that  respond- 
ent had  been  in  the  quiet,  peaceable,  undisturbed  i)oe- 
session  of  the  lands  described  in  the  bill,  claiming  tliem 
as  her  ow^n,  for  more  than  twenty  years  before  the  filing 
of  the  bill ;  also,  that  she  had  been  in  the  open,  notorious, 
adverse  possession  thereof  for  more  than  ten  years  be- 
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fore  the  liliiig  of  said  bill;  also,  that  at  the  date  of  said 
mortgage,  and  at  the  time  of  its  execution  by  Rebecca 
H.  Finley  and  Henry  Finley,  respondent  was  in  the 
adverse  possession  of  said  lands,  holding  them  as  her 
own,  and  adverse  to  the  grantors  therein,  and  that  she  is 
now  in  the  adverse  possession  of  said  lands,  holding  them 
as  her  own  and  advei'se  to  the  grantors  therein,  and  that 
she  is  now  in  the  adverse  possession  of  said  lands  under 
color  of  title,  claiming  them  as  her  ow^n. 

These  were  the  issues  as  made  by  the  pleadings.    On 
all  of  these  issues,  there  was  evidence  pro  and  con.    On 
the  final  submission  of  the  cause  on  the  pleaidings  and 
proof,  the  court  rendered  a  decree  granting  the  relief 
prayed  for,  but  as  against  respondent  Maria  Finley,  lim- 
itetl  the  operation  of  the  decree  to  such  interest  as  she 
had  or  had  acquired  as  heir  at  law  of  said  Rebecca  H . 
Finley,  deceased.     On  this  point,  the  following  is  the 
language  of  the  decree,  to- wit:  '*tjpon  consideration,  it 
is  ordered,  adjudged  and  decreed  by  the  court,  that  the 
complainant  is  entitled  to  the  relief  prayed  for  in  its 
bill,  and  to  have  said  mortgage  foreclosed  as  against 
Henry  Finley,  and  whatever  right,  title  or  interest  in 
and  to  said  land  which  the  defendant,  Maria  Finley,  has 
acquired  as  heir  at  law  of  Rebecca  Finley,  deceased, 
whatever  interest  said  Mai*ia  Finley  has  in  and  to  said 
lands  indepejident  of  said  Rebecca  H.  Finley,  is  espec- 
ially excepted  from  the  operation  of  this  decree."    The 
decree  then  finds  the  amount  due  upon  the  mortgage 
debt,  with  interest,  and  includes  therein  attorney's  fees, 
and  orders  a  sale  of  Henry  Finley's  interest  in  said 
land,  and  of  whatever  interest  Maria  Finley  has  or  has 
acquired  as  heir  at  law  of  Rebecca  H.  l^inley.  From  this 
decree  the  complainant  appeals,  and  assigns  as  error,  1, 
the  rendition  of  said  decTee;  2.  That  the  court  erred  in 
dcH-lining  to  pass  upon  the  claim  which  the  defendant 
Maria  Finley  asserted  to  the  land  embraced  in  the  mort- 
gage; and  3.  The  court  erred  in  the  decree  rendered,  in 
that  it  did  not  include  in  the  amount  ascertained  to    be 
due  the*  attorney's  fees  as  stipulated  for  in  said  mort- 
gage   By  agreement  of  the  parties,  the  respondent  Ma- 
ria Finley  filed  a  cross  assignment  of  error  and  assigned 
as  error  the  rendition  of  the  decree  appealed  from  in 
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that  it  failed  to  decline  jurisdiction  and  to  dismiss  the 
complainant's  bill. 

E.  M.  Oliver^  for  appellant,  cited  Oormley  v.  Clarkj 
134  U.  S.  338;  Shipman  v.  Forniss,  69  Ala.  556;  Wood 
V.  Machine  Co,^  83  Ala.  424;  Ledbetter  v.  Vinton,  108 
Ala.  644. 

Barnes  &  Duke^  contra. — "The  rule  is  that  in  suits 
to  foreclose  mortgages,  one  claiming  title  adverse  to  and 
paramount  to  the  mortgage,  can  not  be  made  a  partj 
for  the  purpose  of  litigating  his  adverse  title  in  a  court 
of  equity,  and  where  he  is  so  made,  the  bill  will  be  dis- 
missed as  to  him. — 2  Jones  on  Mortgages,  1440;  Wilt- 
sie  on  Mortgage  Foreclosure,  §§  118,  119;  8  Am.  &  Eng. 
Ency.  Law,  (1st  ed.),  222;  9  Ency.  of  PI.  &  Pr.,  353; 
Bandle  v.  Boyd,  73  Ala.  282;  Hambrick  v.  Russell,  86 
Ala.  199 ;  Boiling  v,  PacCj  99  Ala,  607. 

SHARPE,  J. — To  dispose  of  the  first  assignment  of 
error  it  is  enough  to  point  out  that  the  decree  provides 
for  a  divesture  by  foreclosure  of  all  the  interest  in  the 
mortgaged  property  which  by  the  bill,  is  shown  to  re- 
side in  Maria  Finley.  So  far  as  the  bill  discloses  that 
interest  is  only  such  as  came  by  descent  to  her  as  an 
heir  of  the  deceased  mortgagor.  The  title  she  sets  up  in 
her  answer  as  derived  from  possession  adverse  to  the 
mortgagors  and  all  others  is  not  assailed  by  the  bill  as 
an  obstruction  to  the  foreclosure  sought  or  otherwise. 

Decrees  can  properly  be  rendered  only  secundum 
a//e(7G^a,since  jurisdiction  is  not  drawn  to  subjects-mat- 
ter except  as  invoked  by  averment  in  pleading  appropri- 
ate to  that  end. — Meadors  v.  Askew,  56  Ala.  584 ;  Floyd 
t\  RHter,  lb,  356;  McKinley  v.  Irvine,  13  Ala.  698; 
Story's  Eq.  PI.  §  241;  3  Ency.  PL  &  Pr.  357. 

A  want  of  averment  in  a  bill  cannot  be  supplied  by 
anjiihing  that  may  be  contained  in  the  answer. — Bone  v. 
Lansden,  85  Ala.  562;  Lockhard  v.  Lockhard,  16  Ala. 
430;  Jackson  v.  Ashton,  11  Pet.  (U.  S.),  249;  Story's 
Eq.  PI.  §  254;  3  Ency.  PI.  &  Pr.  358.  And  proof  with- 
out averment  is  not  available  for  relief. — Alexander  t?. 
Taylor.  56  Ala.  60. 
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Oases  there  are  wherein  the  court  with  jurisdiction 
acquired  for  one  purpose' may ,  to  afford  full  relief  and 
settle  the  entire  controversy,  extend  its  decrees  to  mat- 
ters other  than  those  from  which  the  chief  equity 
springs;  thus  in  Lyon  v.  Powell^  78  Ala.  351,  a  bill  seek- 
ing chiefly  to  have  a  conveyance  absolute  in  form  de- 
clared a  mortgage  and  foreclosed  a&  such,  was  sanc- 
tioned in  an  attack  made  by  it  on  an  alleged  purchase 
at  tax  sale  had  subsequent  to  the  conveyance;  and  a  like 
decision  is  found  in  Handle  v.  Boyd,  73  Ala.  282.  But 
even  auxiliary  relief  cannot  go  beyond  the  purview  of 
the  bill,  which  in  general  includes  only  the  matters  aver- 
red and  such  as  are  incidentally  involved  in  their  prop- 
er adjustment 

We  do  not  intimate  that  a  claim  of  title  independent 
of  that  of  the  mortgagor,  though  set  up  by  one  who  must 
aj3  an  heir  be  made  a  party,  can  properly  be  brought 
under  adjudication  by  a  bill  for  foreclosure  framed  dif- 
ferently from  this  bill.  The  propriety  of  such  a  bill  is 
not  here  in  question  or  passed  upon. 

In  support  of  the  cross-assignment  of  error  it  is  urged 
only  that  because  of  Maria  Finley's  assertion  of  title 
by  adverse  possession  and  the  evidence  relating  to  it 
the  bill  should  have  been  dismissed  at  least  as  to  her. 
If  Maria  Finley  neither  had  nor  claimed  any  interest 
in  the  mortgaged  property  except  by  title  paramount  to 
that  of  the  mortgagor  then  no  decree  could  properly  have 
been  rendered  against  her,  for  in  general  it  is  true  as 
land  down  in  Boiling  v.  Pave,  99  Ala.  607,  that  the  pur- 
pose of  a  foreclosure  suit  is  not  to  determine  in  whom 
title  resides,  but  "to  settle  interests  claimed  or  existing 
in  subordination  to  the  mortgage."  But  notwithstand- 
ing her  assertion  of  title  paramount,  the  mortgagee  and 
purchaser  under  the  mortgage  could  not  have  disputed 
the  title  of  the  mortgagors,  and  therefore  would  have 
been  bound  to  recognize  in  her  as  an  heir  of  the  mort- 
gagor an  equity  of  redemption.  A  foreclosure  of  that 
interest  was  proper  because  necessary  to  the  enforce- 
ment of  the  mortgage. 

For  testing  the  claim  of  title  by  adverse  possession  a 
eourt  of  law  is  the  appropriate  forum.  That  claim  and 
the  evidence  relating  to  it  were  improperly  obtruded 
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into  the  case  and  the  court  had  the  right  sua  sponte  to 
decline  an  adjudication  of  it.  ' 

There  is  nothing  to  support  complainant's  third  afr 
signment  of  error  since  the  sum  ascertained  by  the  de- 
cree as  due  on  the  mortgage  includes  attorney's  fees  ac- 
cording to  its  stipulations  besides  what  is  due  on  the 
principal  debt  with  interest. 

The  de(*ree  will  be  aflflrmed  on  the  appeal  of  the  com- 
plainant and  also  on  the  appeal  of  the  respondents. 

DowDELL,  J.,  not  sitting. 


Melton  V.  E.  E.  Jackson  Lumber  Co. 

Action  by  Employe  against  Employer  to  recover  Dam- 
ages for  Personal  Injuries, 

1.  Master  and  servant;  liability  of  master  for  personal  injuries  to 
servant. — In  an  action  by  an  employe  against  his  employer 
to  recover  damages  for  personal  injuries  sustained  while  in 
the  employ  of  the  defendant,  it  was  shown  that  the  defendant 
was  engaged  in  clearing  the  right  of  way  for  a  railroad  and 
grading  and  building  said  railroad.  The  plalntlfT,  wHo  wu 
a  deaf  mute,  was  engaged  with  a  number  of  other  employes 
of  defendant  in  such  work,  and  had  been  so  engaged  for  sev- 
eral days  when  the  accident  happened.  While  deaf,  the  plain- 
tiff's sight  was  unimpaired.  Among  other  work  that  was 
being  done,  trees  were  being  felled  along  the  right  of  way. 
While  ithe  j)laintifF  was  engaged  in  shoveling  dirt  on  the  side 
of  the  railroad  bridge,  and  his  back  was  towards  some  of  tlie 
other  employes  who  were  cutting  down  a  tree,  the  tree  fell 
on  the  plaintiff  and  inflicted  the  injuries  complained  of.  A 
fellow  servant  of  the  plaintiff,  who  was  at  work  with  him  ai 
the  time  of  the  injury,  under  the  direction  of  the  defendant*!! 
superintendent,  attempted  to  save  the  plaintiff  from  the  fall- 
ing tree  by  pushing  him,  but  was  unable  to  do  so.  Held: 
There  was  no  duty  shown  on  the  part  of  the  defendant  to  the 
plaintiff  which  was  violated,  and  no  negligence  shown  for 
which  the  defendant  was  responsible;  and,  therefore,  the  de- 
fendant was  entitled     to     the     general     affirmative     charge. 

Vol.  133. 


Digitized  by 


Google 


i^iJ  OF  ALABAMA.  581 

[Melton  V.  E.  E.  Jackson  Luml>er  Co.] 

Appeal  from  the  Circuit  Court  of  Chilton. 

Tried  before  the  Hon.  N.  D.  Denson. 

This  was  an  action  brought  by  the  appellant,  Peter  B. 
Helton,  against  the  appellee,  E.  E.  Jackson  Lumber 
Company,  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  while  in  the  employ  of  the  defend- 
ant The  facts  of  the  case  are  suflBciently  stated  in  the 
opinion. 

The  appeal  is  prosecuted  from  a  judgment  in  favor  of 
the  defendant. 

Ellison  &  Thompson^  and  Craig  &  Craig>  for  appel- 
lant— The  court  erred  in  giving  the  general  affirmative 
charge  for  the  defendant — Belisle  i\  Clark,  49  Ala.  98; 
3  Brick.  Dig.,  110,  §  52. 

Pettus,  Jeffries  &  Partridge^  contra. — The  plaintiff 
was  not  entitled  to  recovery,  and,  therefore,  the  court 
did  not  err  in  giving  the  general  affirmative  charge  in 
favor  of  the  defendant — L.  &  N.  R.  R.  Co,  v.  Banks ,  104 
Ala.  508;  Boland  v.  L.  d  N,  R.  R,  Co.,  106  Ala.  641; 
Wilson  V.  L.  d  N.  R.  R,  Co,,  85  Ala.  274;  A.  Q.  S.  R.  R. 
Co.  r.  DobbSy  101  Ala  220;  Western  R.  v.  Walker,  113 
Ala.  267;  L.  &  N.  R.  R.  Co.  v.  Hall,  87  Ala.  720;  Minty 
V.  Un.  Pac.  R.  Co.,  2  Wis.  437,  4  L.  R.  A.  409. 

McCLELLAN,  C.  J.— This  suit  is  prosecuted  by  Mel- 
ton against  the  Lumber  Co.  Plaintiff  seeks  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  him  through  the  negligence  of  the  defendant, 
or  of  an  employe  of  defendant  for  whose  negligence  de- 
fendant is  supposed  to  be  responsible.  The  complaint  in 
its  forepart  alleges  that  the  injuries  were  "caused  by  the 
treason  of  the  negligence  of  persons  in  the  ser\nce  or  em- 
ployment of  the  defendant  to  whose  orders  or  directions 
the  plaintiff  as  employe  at  the  time  of  the  injury  was 
bound  to  conform  and  did  conform,  and  such  injuries 
resulted  from  his  having  so  conformed  to  said  orders 
and  directions ;"  but  in  its  after  part  the  complaint  sets 
up  that  plaintiff's  injuries  were  sustained  in  consequence 
of  the  failure  of  one  Jones,  another  employe  of  defend- 
ant, a  person  to  whose  orders  plaintiff  was  bound  to 
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conform,  and  under  whose  immediate  charge  plaintifF 
was,  and  whose  duty  it  was  to  guard  and  protect  and 
warn  piaintiff ,  who  was  a  deaf  mute,  against  danger^  etc. 
to  notify  the  plaintiff  of  the  danger  of  a  falling  tree 
which  other  employes  negligently  felled  without  using 
precautions  to  avoid  injuring  the  plaintiff,  and  in  con- 
sequence said  tree  fell  upon  plaintiff  and  injured  him. 
It  is  apparent  that  this  complaint  is  inartiflcially  drawn, 
but  it  was  not  subject  to  demurrer,  and  we  will  not  con- 
sider whether  it  sets  forth  any  cause  of  action,  since^ 
assuming  that  it  does,  the  judgment  below  for  the  de- 
fendant must  be  affirmed  on  the  ground  that  defendant 
was  entitled  to  the  general  charge  which  was  given ;  there 
being  no  evidence  of  any  negligence  for  which  defendant 
is  responsible. 

The  plaintiff  with  thirty  or  forty  other  laborers  was 
in  the  employment  of  defendant  and  engaged  under 
Jones  as  foreman  or  superintendent  in  clearing  the  trees, 
etc.  from  a  railway  right  of  way  and  constructing  a  road- 
l)ed  thereon.  He  was  deaf,  but  his  sight  was  unimpaired. 
He  of  course  knew,  for  he  had  been  there  several  days 
while  that  work  was  going  on,  that  trees  were  being 
felled  all  the  time  where  he  was  working.  Jones  was 
under  no  duty  to  tell  him  that  this  was  being  done :  He 
knew  it  as  well  as  Jones  did.  The  danger  incident  to  the 
felling  of  trees  is  of  course  perfectly  obvious,  and  Jones 
was  under  no  duty  to  warn  him  as  to  it :  He  could  see 
and  appreciate  that  as  well  as  Jones  could.  The  fact 
that  he  was  deaf  did  not  impose  any  duty  upon  Jones  to 
warn  him  of  dangers  whose  presence  addressed  itself  to 
his  unimpaired  sense  of  sight,  but  rather  emphasized  his 
own  duty  of  greater  vigilance  in  the  use  of  that  sense. 
But,  as  matter  of  fact,  Jones  did  take  cognizance  of  his 
infirmity  of  hearing  and  out  of  abundance  of  caution  put 
him  to  work  with  Seals,  an  acquaintance  and  friend  of 
the  plaintiff,  and  who  would  converse  with  him  by  the 
use  of  the  finger-alphabet,  while  Jones  could  not,  and 
charged  Seals  not  to  let  him  get  hurt  in  any  way.  Seals 
was  working  with  him  at  the  time  of  the  injury,  and  he 
did  all  that  was  possible  to  save  him  from  the  falling 
tree  by  pushing  him  both  to  call  his  attention  to  the  dan- 
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ger  and  to  put  him  beyond  its  path.  At  the  moment 
plaintiff's  back  was  to  Seals  and  the  communication 
could  only  be  made  in  the  way  adopted.  There  was  some 
evidence  tending  to  show  that  plaintiff's  fellow  servants 
who  were  felling  the  tree  did  not  give  warning  that  it 
was  falling  as  soon  as  they  should  have,  but  if  they  were 
negligent  in  this  regard  it  was  not  negligence  for  which 
defendant  is  responsible  to  the  plaintiff.  There  was,  we 
conclude,  no  evidence  before  the  jury  that  Jones  was  neg- 
ligent either  in  respect  of  orders  given  the  plaintiff  or  in 
respect  of  warning  him  of  the  danger  from  which  the  in- 
juries complained  of  resulted.  The  trial  court  was  fully 
warranted  in  giving  the  affirmative  charge  for  the  de- 
fendant 
Affirmed. 


Frith  &  Co.  v.  Hollan. 

Action  of  Assumpsit. 

1.  Sale  of  articles  of  merchandise;  implied  toarranty;  duty  of 
purchaser  upon  discovering  defects. — ^Where  articles  of  mer- 
chandise are  sold  by  description  and  for  the  purpose  of  re- 
sale by  the  purchaser,  there  is  an  implied  warranty  that  the 
articles  sold  shall  not  only  answer  the  description,  but  that 
they  shall  be  merchantable;  and  if  upon  their  delivery  bi^cH 
articles  are  in  bad  condition,  and  are  to  a  great  extent  un- 
merchantable, the  purchaser,  upon  a  discovery  of  such  con- 
dition, has  the  right  either  to  rescind  the  sale  within  a  rea- 
sonable time  and  return  the  articles,  or  retain  them  and 
avail  himself  of  the  damage  suffered  either  by  bringing  his 
cross  action  for  the  breach  of  the  warranty,  or  by  proving 
their  real  value  and  abating  the  purchase  price  pro  tanto. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  an  action  of  assumpsit,  brought  by  the  ap- 
pellants, Frith  &  Co.,  against  the  appellee,  G.  W.  Hol- 
lan,  to  recover  the  balance  due  upon  the  purchase  price 
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of  onions,  which  had  been  sold  by  the  plaintiffs  to  the 
defendant 

On  the  trial  of  the  cause,  the  evidence  for  the  plaintiffs 
tended  to  show  that  the  defendant  had  bought  twenty- 
five  barrels  of  onion  sets  from  the  plaintiffs;  that  he 
paid  for  them  except  a  balance  for  which  the  suit  was 
brought  The  evidence  for  the  defendant  tended  to 
show  that  when  the  onion  sets  wei'e  received  by  the  de- 
fendant they  were  badly  sprouted  and  much  damaged, 
and  that  they  were  not  worth  more  than  half  the  price 
the  defendant  agreed  to  pay  for  them,  and  that  they 
were  damaged  in  at  least  the  amount  claimed  by  the 
plaintiffs  in  the  present  suit 

It  was  further  shown  that  the  price  agreed  to  be 
paid  for  the  onions  was  $144 ;  that  the  defendants  had 
paid  $104,  leaving  $40  due,  which  was  the  amount 
sued  for.  It  was  further  shown  by  the  evidence  that 
upon  receipt  of  tlie  onion  sets,  the  defendant  proceeded 
to  put  them  in  his  store  for  sale,  and  to  fill  orders  livhich 
had  been  previously  left  with  him  for  future  delivery. 

Upon. the  introduction  of  all  the  evidence,  the  plain- 
tiff requested  the  court  to  give  to  the  jury  the  follow- 
ing written  charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  asked:  (1.)  "If 
the  jury  believe  the  evidence  they  will  find  for  the 
plaintiffs."  (2.)  *^An  implied  warranty  is  not  a  guar- 
antee that  the  article  or  thing  sold  is  the  best  of  its 
kind,  or  such  as  might  have  been  represented  at  the 
tiltie  of  sale,  only  that  such  article  shall  be  reasonably 
suitable  for  the  purpose  for  which  it  was  intended  to 
be  used,  and  if  the  testimony  shows  that  the  defendajit 
used  said  sets,  they  will  find  for  the  plaintiffs."  (3.) 
'^If  the  evidence  shows  that  the  onion  sets  delivered  to 
defendant  did  not  come  up  to  warranty  expressed  or 
implied,  the  defendant  must  rescind  by  an  offer  to  re- 
turn the  article  in  a  reasonable  time  after  discovery  of 
the  defei»ts,  and  if  he  failed  to  rescind,  you  will  find 
for  the  plaintiffs."  (4.)  "The  defendant  must  act  ^x-ith 
promptness  when  he  discovers  that  the  property  was 
not  such  as  was  contemplated  and  offer  to  return  it 
If  he  neglects  to  do  so  immediately  upon  discoverinjj 
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a  breach  of  warranty  or  fraud  and  keeps  it  and  treats 
it  as  his  own,  as  by  offering  to  sell  it,  he  can  not  reject 
tkecontrajct  and  is  liable."  (5.)  "If  the  evidnce  shows 
that  the  defendant  accepted  the  goods  by  using  them 
2i&  his  own  by  selling  them,  it  is  immaterial  whether 
any  of  the  goods  \yere  returned  by  the  persons  to  whom 
Hollan  had  sold  them,  or  whether  he  sold  them  at  a 
reduced  price  or  lost  half." 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiffs  appeal  and  assign  as  error  the  refusal 
of  the  court  to  give  the  seveiul  charges  requested  by 
them. 

Worthy  &  Gardxeh^  for  appellant,  cited  Hodge  v. 
Tufts,  115  Ala.  366;  Oachet  v.  Warren,  72  Ala.  288; 
Pacific  Cr.  Co.  i\  Mullens^  66  Ala.  582;  Bejijamin  on 
Sales,  §§  157,  656;  15  Amer.  &  Eng.  Ency.  of  Law, 
1220,  21,  22;  Burnett  i\  Stanton,  2  Ala.  195;  Perry  v. 
Johnson^  59  Ala.  646;  Armstrong  v.  Buff  or  d,  51  Ala. 
410;  Mechem  on  Sales,  J<  1380.    ♦ 

FosTBH^  8AMFORD  &  CARROLL^  cow^ra.— When  goods 
are  sold  by  description,  and  the  buyer  has  not  an  op- 
portunity of  examining  them,  it  is  of  the  essence  of  the 
contract  that  the  goods  delivered  shall  answer  to  the 
description  and  there  is  also  an  implied  warranty  that 
the  article  furnished  shall  be  merchantabla — Gachet 
V.  Warren^  70  Ala.  288 ;  15  Amer.  &  Eng.  Ency.  of  Law, 
1229. 

The  vendee  may  waive  his  right  to  proceed  on  the 
warranty,  where  the  purchase  price  has  not  beeji  paid, 
and  may  set  up  breach  of  it  in  defense  to  an  action  by 
the  vendor  to  recover  the  price.  The  damage  resulting 
from  the  breach  of  warranty  may  go  in  reduction  of 
the  amount  to  be  recovered  by  the  vendor  to  the  ex- 
tent to  which  the  article  has  been  diminished  in  vahi" 
by  non-compliance  with  the  warranty. — 28  Amer.  & 
Eng.  Ency.  of  Law,  825,  810;  819,  820;  Benjamin  on 
Sales,  §  901;  Davis  r.  Dickey,  23  Ala,  848;  Hodge  v. 
Tufts,  115  Ala.  366. 
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TYSON,  J. — This  action  was  brought  to  recover  the 
balance  claimed  to  be  due  on  the  purchase  price  of 
onion  sets  sold  by  plaintiffs  to  defendant  The  sale  of 
the  sets  was  at  Troy,  Ala,,  to  the  defendant  as  a  mer- 
chant and  by  description.  When  delivered  they  were 
in  bad  condition,  much  of  them  being  unmerchantable. 
In  such  case  there  is  an  implied  warranty,  that  the 
sets  delivered  shall  not  only  answer  the  description, 
but  that  they  shall  be  salable  or  merchantable. — Oach- 
et  V.  Warren,  72  Ala.  292;  15  Am.  &  Eng.  Ency.  Law, 
(2d  ed.),  1229.  The  defendant  upon  discovery  of  the 
condition  of  the  sets  had  the  right  to  rescind  the  sale 
within  a  reasonable  time  and  return  them;  or  retain 
them  and  avail  himself  of  the  damage  he  had  suffered 
either  by  bringing  his  cross  action  for  the  breajch  of 
warranty,  or  to  prove  their  real  value  and  abate  the 
recovery  pro  tanto. — Brown  v.  Freeman,  79  Ala.  410; 
Eagan  t\  Johnson,  82  Ala.  233;  Young  v.  Arntze  Bros., 
86  Ala.  116;  15  Am.  &  Eng.  Ency.  Law  (2d  ed.),  1255; 
Benj.  on  Sales  (7th  ed.  Bennett's),  p.  965. 

There  is  no  evidence  in  the  record  tending  in  the  re- 
motest d^ree  to  support  the  theory  that  the  sale  count 
ed  on  was  by  inspection  and  not  by  description.  Under 
the  evidence,  it  was  a  question  for  the  jury  to  deter- 
mine whether  the  price  agreed  to  be  paid  by  the  de- 
fendant should  be  abated  to  the  extent  of  the  balaoce 
claimed  by  plaintiff  against  him. 

It  follows  that  the  affirmative  charge  was  properly 
refused  to  the  plaintiflfs.  The  other  chaises  requested 
by  them  were  at  variance  with  the  principles  we  have 
declared  and  were  correctly  refused. 

Affirmed. 
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City  Council  of  Montgomery  v^  Fos- 
ter. 

Proceeding  hy  City  Council  to  collect  Paving  Tax. 

1.  MunidpaJ  corporation;  construction  of  charter  as  to  power  of 
paving, — ^The  section  of  a  city  chejrter  which  provides  '^that 
it  shall  be  lawful  for  said  city  council  from  time  to  time  and 
in  euch  manner  as  it  may  determine,  to  pave,  gravel,  or  ma- 
cadamize any  street,  avenue,  square,  public  place  or  alley 
in  whole  or  in  part  within  the  corporate  limits  or  said  city, 
whenever  said  city  council  may  deem  it  necessary  or  ex- 
pedent  to  do  so;  and  for  that  purpose  said  city  council  is 
hereby  authorized  and  empowered  to  adopt  and  provide  the 
means  therefor,"  is  sufficiently  comprehensive  to  include  and 
authorize  side- walk  paving;  the  term  "street"  in  such  con- 
nection applying  to  the  whole  thoroughfare,  including  the 
sidewalk. 

I  Same;  assessment  for  street  paving  must  be  in  proportion  to 
benefit  to  abutting  property. — No  municipal  corporation  can« 
under  the  constitution,  make  any  assessment  for  the  costs  of 
sidewalk  or  street  paving,  or  for  the  costs  of  the  construction 
of  any  sewers  or  the  placing  of  curbing  on  a  sidewalk,  against 
the  property  abutting  on  such  street  or  sidewalk  so  paved  or 
drained,  in  excess  of  the  increased  value  of  such  property,  by 
reason  of  tne  special  benefits  derived  from  such  improve- 
ments; and  an  assessment  of  the  costs  of  paving  levied 
against  the  adjacent  property  without  reference  to  the  ex- 
tent of  the  benefit  to  the  property,  is  invalid,  will  be  vacated, 
and  the  costs  of  paving  so  assessed  can  noc  be  collected.  (Mo- 
Clelu^n,  C.  J.,  dissenting.} 

3.  Taxation;  assessment  necessary  to  collect  taxes. — ^An  assessment 
is  the  first  step  and  an  indispensable  incident  in  proceedings 
to  collect  taxes;  and  being  the  foundation  of  all  subsequent 
proceedings,  no  taxes  can  be  collected  without  a  valid  assess- 
ment. 

Appeal  from    the   City    Court    of    Montgomery,    in 
Equity. 
Heard  before  the  Hon.  A.  D.  Sayre. 
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This  was  a  proceeding  instituted  by  the  City  Coun- 
cil of  Montgomery  against  the  appellee,  T.  Gardner 
Foster  and  certain  lots  situated  on  the  east  side  of 
Perry  street  in  the  city  of  Montgomery,  seeking  to 
charge  said  lots  with  a  lien  in  favor  of  the  city  of 
Montgomery  for  the  costs  of  pavinjg  the  street  in  front 
of  said  lot  and  the  paving  of  the  sidewalk  and  the  curb- 
ing of  the  sidewalk.  The  pavement,  the  payment  of 
which  is  sought  to  be  enforced,  was  done  by  the  city 
council  of  Montgomery  and  the  part  of  the  assessment 
for  said  ])avement  was  assessed  against  the  lot,  and 
upon  default  being  made  in  the  payment  by  T.  Gardner 
Foster,  trustee,  the  assessment  was  filed  in  the  city 
court  of  Montgomery  on  the  equity  side  of  the  docket 
in  accordance  with  the  special  act  of  the  legaslature  con- 
trolling such  matters.  (Acts  of  1886-87,  p.  776).  The 
assessment  as  shown  in  the  list  of  property  filed  in  the 
city  court  of  Montgomery,  so  far  as  the  present  pro- 
ceeding is  concerned,  is  as  follows:  ^^ABsessment  for 
sidewalk  and  street  paving,  f300.74." 

The  defendant  filed  an  answer,  in  which  he  set  up 
the  defense  that  the  ordinance  under  which  the  paving 
tax  was  imposed,  and  is  now  sought  to  be  collected, 
was  unconstitutional  and  void,  as  being  violative  of 
the  Constitution  of  the  State  of  Alabama,  and  also  the 
XIV  amendment  of  the  Constitution  of  the  United 
States. 

There  was  attached  to  this  answer  copies  of  the  ordi- 
nance under  which  the  paving  tax  was  levied.  The 
ordinance  for  the  paving  of  South  Perry  street  was  in 
words  and  figures  as  follows :  "An  ordinance  to  gravel 
South  Perry  street  from  the  north  side  of  Washington 
street  to  the  north  side  of  what  is  known  as  Jeflf  Davis 
avenue  in  the  city  of  Montgomery.  Section  1.  Be  it 
ordained  by  the  city  council  of  Montgomery  as  follows: 
That  South  Perry  street  from  the  north  side  of  Wash- 
ington street  to  the  north  side  of  what  is  known  as  Jeff 
Davis  avenue  shall  be  gravelcxi  with  ten  inches  of 
gravel.  Said  work  is  to  be  done  under  the  control  and 
direction  of  mayor  and  city  engineer,  and  in  such  man- 
ner as  to  make  a  good  and  substantial  pavement  Seo- 
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i^ion  2.  Be  it  further  ordained:  That  upon  the  paving 
and  improving  of  said  street,  as  herein  provided,  it 
shall  be  the  duty  of  the  city  engineer  to  prepare  and 
file  with  the  city  clerk  a  statement  showing  the  number 
of  feet  frontage  of  each  lot  on  each  side  of  said  street, 
together  with  the  name  of  the  owner  or  owners  of  each 
of  said  lots,  and  where  any  of  said  lots  front  on  more 
than  one  street,  showing  the  number  of  feet  frontage  on 
each  street,  which  statement  shall  be  so  prepared  and 
filed  within  thirty  days  after  the  completion  of  the  work 
on  said  street.  Section  3.  Be  it  further  ordained  that 
the  city  engineer  shall  also  make  a  statement  of  the 
total  cost  of  the  paving  or  improving  of  said  streets,  and 
shall  apportion  against  the  owners  of  said  lots  fronting 
an  said  streets  to  be  apportioned  against  said  lots  in 
proportion  to  the  number  of  feet  frontage  of  each  lot 
on  such  street;  provided,  that  not  more  than  one-fourth 
of  the  cost  of  such  improvement  in  favor  of  the  property 
taxed,  nor  more  than  ten  dollars  per  front  foot  shall  be 
apportioned  to  any  one  lot;  and  that  corner  property  to 
which  an  apportionment  has  been  made  on  any  one 
front,  shall  be  apportioned  for  the  improvement  of  the 
street  on  the  other  front,  not  exceeding  one-eighth  of  the 
cost  of  the  improvement  of  the  other  front,  and  not  ex- 
ceeding two  dollars  and  fifty  cents  per  front  foot.  Sec- 
tion 4.  Be  it  further  ordained,  that  it  shall  be  the  duty 
of  the  clerk  on  receiving  such  statement  from  the  city 
engineer,  to  assess  against  the  owner  or  owners  of  said 
several  lots  the  cost  so  apportioned  by  the  city  engineer, 
in  the  statement  of  such  improvement  in  front  of  said 
several  lots,  and  collect  such  assessments  at  the  same 
time  and  in  the  same  manner  as  city  taxes  are  collected. 
Section  5.  Be  it  further  ordained,  that  the  assessments 
required  to  be  made  by  the  clerk  as  aforesaid  shall  be 
entered  bj^  him  on  the  city  tax  assessment  books  against 
the  owner  or  owners  of  said  several  lots,  and  against  said 
lots  as  assessments  for  taxes  are  entered  in  such  l)Ooks, 
and  the  same  shall  be  a  lien  on  said  lots  in  favor  of  the 
city  for  the  amount  of  such  assessments,  and  such  as- 
sessments when  so  entered  on  said  books,  shall,  to- 
gether with  the  said  statement  of  the  city  engineer,  be 
delivered  by  the  clerk  to  the  mayor  of  the  city,  pursuant 
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to  the  law  regulating  the  aBsessment  of  taxes  against 
property  in  the  city  of  Montgomery,  to  the  end  that  such 
property  owners  may  have  an  opportunity  to  file  objec- 
tions to  such  assessments  and  be  heard  thereon  should 
they  so  desire.  The  said  assessments  hereby  authorized 
to  be  made,  being  subject  in  all  respects  to  the  charter 
and  code  of  the  city  of  Montgomery  in  reference  to  aa- 
sessments  on  property  for  taxation.  Section  6.  Be  it 
further  ordained :  That  the  city  treasurer  be  and  he  is 
hereby  instructed  to  advertise  for  bids  for  paving  South 
Perry  street,  in  accordance  with  the  provisions  of  this 
ordinance.  Section  7.  Be  it  further  ordained,  that  this 
ordinance  shall  not  repeal  any  section  of  the  city  code, 
nor  any  special  ordinances  heretofore  adopted  and  ap- 
proved for  the  purpose  of  paving  or  otherwise  improving 
any  street,  alley  or  other  public  place  in  the  city  of 
Montgomery,  but  where  this  ordinance  requires  other 
things  to  be  done,  not  required  by  said  special  ordinances 
such  special  ordinances  shall  be  amended  in  that  re- 
spect" 

The  ordinance  relating  to  the  sidewalk  paving,  after 
providing  for  the  territory  within  the  city  of  Montgom- 
ery where  the  sidewalks  were  to  be  paved  and  that  the 
grade  was  to  be  established  by  the  city  engineer,  thee 
provided  as  follows  as  to  the  payment  of  said  sidewalk 
paving :  "That  it  shall  be  the  duty  of  the  city  engineer 
to  serve  written  notice  upon  the  owner,  agent,  or  occu- 
pant of  the  premises  required  to  be  paved  herein,  to  pave 
said  sidewalk,  and  in  case  said  owner,  agent,  or  occu- 
pant refuses  or  fails  to  do  so  for  ten  days  after  service 
of  said  notice,  said  pavement  shall  be  laid  by  and  under 
the  supervision  of  the  city  engineer,  and  the  cost  thereof 
shall  he  certified  by  the  city  engineer  to  the  city  clerk, 
who  shall  tax  said  costs  against  said  property,  which 
shall  be  a  lien  upon  said  property  and  collected  the  same 
as  other  city  taxes  are  collected." 

The  ordinance  providing  for  the  placing  of  curbing 
on  the  streets  contained  the  following  proposition  as  to 
the  payment  of  costs  thereof :  "Should  the  owner  or  own- 
ers of  such  lots  or  any  of  them  fail  for  ten  days  from  the 
time  of  service  of  said  notice  to  set  said  curbing,  the 
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mayor  is  hereby  authorized  to  direct  and  have  said  curb- 
ing set  at  the  expense  of  the  owner  or  owners  or  holders 
of  said  lots,  or  any  of  them,  the  cost  of  which  shall  be  as- 
sessed against  the  said  owner  or  owners  or  holders  of  the 
said  adjacent  lot  or  lots,  and  assessed  and  collected  in 
the  same  manner  as  taxes  are  now  aissessed  and  collected 
by  the  city  council/'  The  other  facts  of  the  case  neces- 
sary to  an  understanding  of  the  decision  on  the  present 
appeal  are  sufficiently  stated  in  the  opinion. 

On  the  hearing  of  the  cause  the  court  held  that  inas- 
mttch  as  the  assessment  was  an  arbitrary  one  per  front 
foot,  and  not  based  upon  any  special  benefit  accruing  to 
the  property  from  said  paving,  that  said  assessment  was 
null  aud  void  and  was  violative  of  the  constitution  and 
should  be  vacated,  and  ordered  that  said  assessment 
against  the  defendant's  property  be  set  aside  and  an- 
nulled and  vacated,  and  the  proceedings  dismissed.  From 
this  decree  the  city  council  of  Montgomery  appealed,  and 
assigned  the  rendition  thereof  as  error. 

Graham  &  Bteinee^  for  appellant — The  assessment 
in  this  case  should  not  have  been  declared  void  and  been 
vacated. 

If  an  irr^ularity,  the  charter  provides  that  the  lien 
of  the  city  shall  not  be  affected  for  that  reason ;  and  the 
proceeding  instituted  in  this  case  was  on  the  equity  side 
of  the  city  court,  in  order  and  for  the  purpose  of  enforc- 
ing the  lien  of  the  city,  and  in  defense  of  that  suit  the 
appellee  could  set  up  anything  tending  to  reduce  the 
amount  of  the  assessment,  or  to  show  that  it,  or  any  por- 
tion thereof,  was  erroneous.  This  the  appellee  did  not 
attempt  to  do,  as  will  be  shown  by  his  answer  on  file. 

The  court,  in  the  case  of  the  City  Council  v.  Birdsong, 
construed  the  act  of  1876-77,  page  776,  under  which  these 
suits  were  instituted  in  the  city  court,  in  which  act  is 
found  the  expression,  "Unless  for  good  cause  shown," 
holding  that,  in  defence  of  these  suits,  the  property  own- 
er was  not  estopped  to  show  that  the  amount  claimed  was 
erroneous  for  any  reason.  This  being  true,  the  statute 
gave  the  defendant  the  opportunity  to  show  cause  why 
any  portion  of  the  assessment  was  invalid. 
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The  court  below  did  not  consider  the  right  of  the  city 
to  recover  for  anything  whatsoever,  on  any  other  ques- 
tion than  the  P^ourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  holding  that  the  assessment 
was  absolutely  null  and  void,  because  it  was  an  attempt 
to  take  property  without  due  process  of  law. 

Defendant's  contention — and  practically  the  sole  con- 
tention— is  based  upon  the  theory,  that  inasmuch  as  the 
ordinance  providing  for  the  paving  assesses  the  cost 
against  the  property  per  front  foot  and  says  nothing  of 
benefit,  that  therefore  it  is  arbitrary  and  is  an  assess- 
ment made  without  regard  to  benefit;  hence  void.  It  is 
unnecessary  for  the  taxing  power,  even  though  it  should 
be  limited  to  assessments  based  upon  benefit,  when  they 
make  an  assessment  to  add :  "P.  S.  The  above  assess- 
ment is  based  upon  special  benefits,  that  the  property  re- 
ceives.'^ 

See  Brown  v.  Barhour  Asphalt  Paving  Co.,  recently  de- 
cided by  the  Supreme  Court  of  the  United  States ;  King 
t\  Portland,  62  Pac.  Rep.  2;  Cass  Farm  Co.  v.  Detroit, 
83  N.  W.  Rep.  108;  Sheley  v.  City  of  Detroit,  45  Mich. 
431 ;  Parsons  v.  District  of  Columbia,  170  U.  S.  45;  Spen- 
cer V.  Merchant,  122  U.  S.  345;  Webster  v.  City  of  /^ar- 
go, S2^. \V. II&P.7S2;  Statev.  District  Court,  83  N.  W. 
183 ;  7  L.  R.  A.  121 ;  Heman  v,  Allen  ( Mo.  Sup. )  57  8.  W. 
559;  and  Paving  Co.  v.  French  (Mo.  Sup.),  58  S.  W.  934; 
Conde  v.  City  of  Schncctady,  58  N.  E.  139;  Had  ley  v. 
Dague,  62  Pac.  500. 

Gordon  Macdonald,  Lomax,  Crum  &  Weil,  Marks  & 
Sayre,  W.  T.  Seibels^  and  John  D.  McNeel,  contra. — If 
the  assessment  is  wrong  in  principle,  or  ba^ed  upon  an 
erroneous  application  of  the  law,  it  can  not  be  upheld; 
and  an  unauthorized  rule  of  valuation,  or  fraud  in  the 
assessment  invalidates  the  tax  and  all  proceedings  there- 
under.— 25  Amer.  &  Eng.  Ency.  of  Law,  237,  238. 

The  assessment  in  this  case  was  no  tin  proportion  to 
the  benefit  accruing  to  the  abutting  property  from  the 
improvements,  and  such  assessment  was,  therefore,  not 
according  to  tlie  constitution ;  and  the  costs  of  paving  can 
not,  therefore,  be  collected.    The  assessment  being  void 
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as  a  whole,  it  would  not  support  a  charge  for  what  might 
he  illegaUy  due.— Norwood  V.  Baker,  172  U.  8.  269; 
Hutchison  V,  Utorrity  52  S.  W.  Rep. ;  Parsons  v.  District 
of  Vohimhia,  170  U.  S.  45;  Trenton  v.  Raff,  36  N.  J.  L. 
343. 

By  the  XIV  aniendmeut  to  the  Constitution  of  the 
United  States,  the  states  are  forbidden  to  deny  to  any 
person  within  their  jurisdiction  the  equal  protection  of 
the  laws.  This  provision  is  a  limitation  on  the  taxing 
power  of  the  State  and  every  State  agency,  and  it  re- 
quires uniformity  in  the  enactment  and  in  the  adminis- 
tration of  State  tax  laws. — The  Railroad  Tax  Cases,  13 
Fed.  Rep.  722;  Nash  mile,  etc.  R.  Co.  v,  Taylor,  86  Fed. 
Rep.  169.  The  guarantee  of  "due  process  of  law,"  in  the 
XIV  amendment,  forbids  the  taking  of  private  property 
for  public  use,  by  eminent  domain,  or  by  taxation,  with- 
out just  compensation. — C.  B.  &  Q,  R.  R.  i\  Chicago,  166 
U.  S.  239;  l^taton  v.  R,  R,  Co,,  111  N.  C.  282;  Porhani  v. 
Justices,  3  Cal.  841 ;  Harness  v.  Chesapeake  Canal  Co.,  1 
Md.  Ch.  248.  In  Cole  v.  LaCrange,  113  U.  S.  8,  the  court 
says:  "So  fai-  as  respects  the  use  the  taking  of  private 
property  for  taxation  is  subject  to  the  same  limit  as 
taking  by  the  right  of  eminent  domain. .  Each  is  a  taking 
by  the  State  for  public  use."  See  also  Fallbrook,  etc..  Dis- 
trict V.  Bradley,  164  U.  S.  .160;  Bradshaw  v.  Omaha,  1 
Neb.  38;  City  v.  Lamed,  34  111.  203;  Millett  v.  People, 
117  111.  295;  Davis  v,  Crutchfield,  145  111.  313;  ^eers 
V.  Street  Commissions,  173  Mass.  352,  and  the  numerous 
authorities  cited  in  Norwood  v.  Baker,  supra. 

Benefit  to  the  property  abutting  upon  the  streets  im- 
proved is  the  only  lawful  basis  for  the  assessment  to  be 
levied. — Guest  v.  Brooklyn,  69  N.  Y.  506;  Hammett  v, 
Philadelphia,  65  Pa.  146;  Lee  v.  Ruggles,  62  111.  427; 
Tide  Water  Co.  v.  Coster,  18  N.  J.  Eq.  518;  Re  Drainage 
of  Lands,  35  N.  J.  L.  497;  Thomas  v.  Gain,  35  Mich.  135; 
Hutcheson  v.  Storie,  92  Texas,  688 ;  Norfolk  v.  Young,  97 
Va.  728;  Allegheny  City  v.  W.  P.  R.  R.  Co.,  138  Pa.  375. 
Any  such  assessment  which  preclude,  or  which  may  auth- 
orize the  preclusion  of  an  ascertainment  of  benefits  as  a 
necessary  basis,  are  violative  of  constitutional  provisions 
forbidding  private  property  to  be  taken  for  public  use 
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without  just  compensation  first  made,  and  those  which 
require  "due  process  of  law." — Seat's  v.  Boston  Street 
Commissioners^  173  Mass.  247;  Dexter  v.  Boston,  176 
Mass.  247;  Adams  v.  Shelby  villey  154  Ind.  467;  McKee  v. 
Pendleton,  154  Ind.  652;  Stewart  v.  Palmer,  74  N.  Y. 
183;  St.  Louis,  for  use,  etc.  v.  Clemens,  52  Mo.  133. 

SHARPE,  J. — Authority  in  the  city  council  of  Mont- 
gomery to  make  a  special  assessment  against  property 
to  defray  expenses  of  sidewalk  and  street  paving  is  found 
alone  in  sections  12  and  34  of  the  act  "To  establish  a 
new  charter  for  the  city  of  Montgomery,"  approved 
February  10,  1893.— Acts,  1892-93,  p.  428.  In  the  first 
part  of  section  12  is  a  provision  relative  to  keeping 
sidewalks  clean  and  in  repair  at  the  expense  of  pro]>erty 
owners  and  for  subjecting  property  to  such  expense,  but 
that  clause  of  the  statute  is  not  to  be  here  considered 
since  no  item  for  such  cleaning  or  repairing  is  involved 
in  this  casa  The  next  clause  purports  to  confer  power 
"to  require  pavements  to  be  laid,  and  prescribe  the  kind 
of  pavements  to  he  laid,  and  to  compel  the  laying  of  the 
kind  of  pavements  prescribed  in  the  streets,  sidewalks, 
alleys,  and  public  places  of  said  city,  at  the  expense  of 
the  property  owner  except  as  herein  provided."  The 
subject  is  next  pursued  in  section  34,  as  follows : 

"Be  it  further  enacted,  That  it  shall  be  lawful  for  said 
citj^  council  from  time  to  time,  and  in  such  manner  as 
it  may  be  determined  to  pave,  gravel  or  macadamize  any 
street,  avenue,  square,  public  place  or  alley,  in  whole 
or  in  part,  within  the  corporate  limits  of  said  city,  when- 
ever said  city  council  may  deem  it  necessary  or  expedient 
to  do  so,  and  for  that  purpose  said  city  council  is  hereby 
authorized  and  empowered  to  adopt  and  provide  the 
means  therefor,  and  to  pass  all  such  by-laws  and  ordi- 
nances as  may  be  required  for  assessing  the  property  to 
be  benefited  thereby  for  such  amounts  as  may  be  fair  and 
reasonable,  not  to  exceed  one-half  of  the  construction 
thereof,  and  of  the  expense  of  laying  down  the  same,  and 
also  to  collect  and  enforce  such  assessments  as  in  the 
case  of  city  taxation,  such  assessments  to  be  made  on 
pro]>erty  on  both  sides  of  the  street,   or   parts  of   the 
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streets  thus  improved  per  front  foot,  the  assessment  not 
to  exceed  in  any  case  more  than  one-fourth  of  the  cost  of 
improvement  in  front  of  the  property,  nor  more  than 
ten  dollars  per  front  foot  of  the  property  taxed,  provided, 
that  corner  property  which  has  been  assessed  for  the  im- 
provement of  the  street  on  one  front  shall  not  be  assessed 
for  the  improvement  of  the  street  on  the  other  front, 
exceeding  one-eighth  of  the  cost  of  the  improvement  on 
such  front,  nor  exceeding  two  dollars  and  one-half  per 
front  foot,  but  in  case  of  corner  property  the  assessment 
shall  include  all  of  the  street  in  front  of  the  sidewalk 
on  the  narrowest  front  of  said  property." 

In  City  Council  of  Montgomery  v.  Birdsong^  126  Ala. 
632,  it  was  held  that  sidewalk  paving  though  not  speci- 
fically mentioned  in  section  34  as  a  subject  of  the  powers 
and  limitations  there  expressed,  was  included  tlierein  by 
what  is  said  as  to  street  paving.  The  correctness  of  that 
decision  has  been  questioned,  but  the  construction  there 
given  the  charter  is  adliei*ed  to.  By  authoritative  defi- 
nition as  w^ell  as  common  usage,  the  term  street  applies 
to  the  whole  public  thoroughfare  including  sidewalks, 
the  latter  constituting  parts  of  the  street  reserved  to  pe- 
destrians.— Bouv.  Diet  Tit.  Sidewalk ;  Burmeister's 
case,  76  N.  Y.  174;  City  v,  Mahan,  100  Ind,  242.  The 
term,  however,  may  be  employed  to  designate  the  way  be- 
tween sidewalks,  and  how  it  should  be  understood  in  a 
given  case,  may  depend  on  che  connection  in  which  it  is 
used.  If  section  12  bounded  the  city's  powder  in  respect 
of  sidewalk  paving,  it  is  at  least  questionable  whether 
it  could  by  any  rule  assess  property  to  pay  for  such 
paving  since  in  general  such  power  is  not  implied  and 
can  only  arise  from  express  legislative  grant — Burrows 
on  Taxation,  §  126;  Endlich  Int.  of  Stat  §  352.  The 
fact  that  express  provisions  for  levying  and  collecting 
paving  assessments  are  made  in  section  34,  indicates  that 
section  12  was  not  intended  to  supply  assessing  powers, 
and  no  good  reason  is  apparent  why  sidewalk  paving 
should  be  excluded  from  those  express  provisions  and 
left  to  be  compelled  by  penalties  or  by  doubtfully  im- 
plied powers  of  taxation.  The  direction  in  section  34 
for  assessing  property  on  both  sides  of  the  street  for  not 
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nioi'e  than  one-fourth  of  the  cost  of  improvements  in 
front  of  the  property  may  be  applied  when  the 
improvement  is  of  the  whole  street  including  sidewalks, 
as  well  as  when  the  improvement  is  of  the  space  between 
sidewalks ;  the  legislative  intention  being  to  limit  the 
charge  on  property  to  one-half  the  whole  cost,  and  one- 
fourth  the  cost  of  the  entire  width  being  equal  to  one- 
half  the  cost  to  the  center  line  of  the  street  Sidewalks 
are  mentioned  sepai'ately  in  the  act  in  recognition  of  the 
necessity  w^hich  may  exist  for  improving  them  alone  and 
to  confer  power  for  that  purpose.  Besides  being  limited 
to  half  such  expense,  the  power  to  assess  is  further  and 
materially  qualified  by  the  excepting  clause  of  section 
12  in  connection  with  that  part  of  section  34  which  re- 
stricts assessments  to  property  benefitted,  and  to  such 
amounts  as  may  be  fair  and  reasonable.  In  Birdsong^s 
case,  supra,  these  provisions  were  construed  to  authorize 
the  making  of  such  assessments  only  on  a  basis  of  bene- 
fits to  the  property.  That  construction  now  prevailing 
operates  to  divest  this  case  of  the  constitutional  question 
discussed  in  briefs  as  to  whether  the  legislature  had 
power  to  authorize  unqualifiedly  the  imposition  on  proi>- 
erty  of  the  whole  or  of  a  given  proportion  of  the  cost 
of  such  improvements.  Here  the  legislature  has  not  at> 
tempted  to  exercise  such  power. 

As  appears  from  tlie  statement  filed  in  the  city  court 
the  assessment  here  in  question  is  for  "sidewalk  and 
street  paving."  So  much  of  it  as  comes  from  sidewalk 
paving  is  based  on  an  ordinance  which  deviates  from  the 
city's  charter  in  that  it  directs  the  whole  cost  of  paving 
an  adjoining  property  without  reference  to  the  extent 
of  l>enefit  to  the  property.  The  ordinance  relied  on  as 
authorizing  street  graveling  charged  for  likewise  ignores 
the  question  of  benefit,  and  in  that  ]>art.icular  is  obnox- 
ious to  the  charter. 

Municipal  corporations  derive  their  powers  from  the 
State  and  cannot  legislate  in  excess  of  theuL — Binning- 
hanu  etc.  Go.  v,  Birmingham^  etc.  St.  R'y.  Co.y  89  Ala, 
465;  Dillon  Mun.  Corp.  §§  317,  319,  329.  This  principle 
is  applied  strictly  to  ordinances  proposing  to  assess 
taxes  on  property  for  local  improvements. — Cooley  on 
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Taxation,  678;  Dillon  Mun.  Corp.  §  357.  We  concur 
with  the  city  court  in  holding  that  the  assessment  made 
under  those  ordinances  is  void.  As  further  expressing 
reasons  for  that  conclusion  we  adopt  the  following  from 
the  opinion  of  the  trial  judge  expressed  concerning  the 
street  graveling  ordinance,  the  principle  stated  being 
applicable  to  the  sidewalks  ordinance  as  well :  "It  re- 
quires the  city  engineer  to  prepare  and  file  with  the  city 
clerk  a  statement  showing  the  number  of  feet  frontage 
of  each  lot  on  each  side  of  the  street.  He  is  also  required 
to  make  a  statement  of  the  total  costs  of  the  improvement 
of  the  street,  and  to  ^apportion  against  the  owners  of  said 
lots  one-half  of  the  costs  of  the  city  of  such  improve- 
ment on  said  street,  to  be  apportioned  against  said  lots  in 
proportion  to  the  number  of  feet  frontage  of  each  lot  on 
such  street;  provided,  that  not  more  than  one-fourth  of 
the  costs  of  such  improvement  in  front  of  the  property, 
to  be  taxed,  nor  more  than  ten  dollars  per  front  foot 
shall  be  apportioned  to  any  one  lot'  It  then  provides 
that  the  city  clerk,  on  receiving  such  statement  from  the 
city  engineer,  ^shall  assess  the  amount  of  such  improve- 
ment in  front  of  said  several  lots,  and  collect  such  as- 
sessments at  the  same  time  and  in  the  same  manner  as 
city  taxes  are  collected.'  The  ordinance  then  gives  the 
property  owner  an  opportunity  to  file  objections  to  the 
assessment  with  the  city  council,  and  he  is  also  afforded 
another  such  opportunity  in  this  court.  In  this  ordi- 
nance there  is  not  a  syllable  which  by  any  sort  of  con- 
struction can  be  construed  into  a  recognition  of  the  fact 
that  an  assessment  by  the  front  foot,  even  witliin  the  lim- 
its provided,  may  not  be  fair  and  reasonable.  There  is 
not  an  intimation  that  the  city  engineer  and  city  clerk  in 
making  tJie  assessment  shall  consider  benefit  conferred. 
The  ordinance  could  not  have  been  framed  in  terms 
w^hich  would  more  certainly  and  effectively  deny  to 
these  officers  the  right  to  consider  whether  the  amount 
of  the  assessment  was  greater  than  the  amount  of  bene- 
fit conferred  by  the  improvement  They  are  required 
to  proceed  according  to  a  fixed  plan,  and  not  other- 
wise. The  charter  has  been  held  by  the  Supreme  Court 
to  mean  that  the  assessment  is  to  be  made  'fair  and 
reasonable,'  notwithstanding  the  requirements  that  it 


Digitized  by  VjOOQ IC 


598  SUPREME   COURT  tNor.  Term. 

[City  Council  of  Montgomery  v.  Foster.] 

be  made  by  the  front  foot.  But  this  cannot  be  held  to 
be  the  meaning  of  the  ordinance  The  ordinance  means 
nothing  more. nor  less  than  that  one-half  of  the  costs 
of  improving  the  entire  street  is  to  be  distributed 
among  all  the  lots  fronting  upon  the  street  in  proporti(» 
to  their  frontage.  This  is  a  mere  matter  of  arithmetic. 
The  rule  is  fixed  beyond  preadventure  and  is  arbitrary 
in  the  most  absolute  sense.  ♦  ♦  ♦  The  foundation 
of  the  entire  proceeding  being  a  mere  nullity,  nothing 
could  be  built  upon  it  The  property  owner  could  not 
be  put  in  default  by  subsequent  proceedings.  He  waa 
not  called  to  make  objections  before  the  city  council  or 
in  this  court.  ♦  ♦  ♦  ^There  must  be  an  assessment 
either  made  pursuant  to  the  levy,  or  adopted  as  the 
basis  of  the  levy,  else  there  can  be  no  lawful  collection 
of  taxes.'  In  Hilliard  on  Taxation,  291,  it  is  said :  'As- 
sessment is  so  far  an  indispensable  incident  to  taxation, 
that  no  right  of  action  arises  until  a  l^al  assessment 
is  mada  ♦  ♦  ♦  Even  a  payment  of  money  as  taxes 
on  property  before  the  assessment,  and  the  collector's 
receipt  therefor,  are  no  legal  discharge  of  taxes  subse- 
quently assessed  thereon.'  So  in  Cooley  on  Taxation, 
259,  it  is  said,  citing  many  authorities,  that  *of  the 
necessity  of  an  assessment,  no  question  can  be  made. 
Taxes  by  valuation  cannot  be  apportioned  without  it. 
Moreover  it  is  the  first  step  in  the  proceedings  against 
individual  subjects  of  taxation  and  is  the  foundation 
of  all  which  follow  it.  Without  assessment  they  can 
have  no  support  and  are  nullities.' — Perry  County  v. 
Railroad  Co.,  58  Ala.  560." 

Judgment  aflBirmed. 

McClellan^  C.  J.,  dissenting. 
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Bill  in  Equity  for  Hettlcmcnt  of  a  Partnership. 

1.  Bill  for  settlement  of  partnership  when  complainant  not  entitled 

to  relief. — ^Where  a  co-partnership  was  formed  between  Indl- 
Yiduals  and  a  partnership,  and  after  the  dissolution  of  the  co- 
partnership the  partnership  member  of  said  firm  files  a  bitl 
seeking  to  have  an  accounting  and  settlement  of  said  part- 
nership, averring  that  although  there  had  been  a  dissolution 
there  had  never  been  a  settlement  of  the  partnership  affairs, 
and  the  individual  member  of  said  partnership  in  his  answer 
admits  the  dissolution  and  defies  that  there  had  not  been  a 
settlement,  and  sets  out  facts  going  to  show  such  settlement, 
and  the  evidence  shows  that  after  the  dissolution  there  was 
a  settlement  of  the  partnership  affairs  between  the  individual 
member  thereof  and  one  of  the  firm  constituting  the  other 
member,  and  that  this  member  of  the  firm  had  the  active 
management  and  control  of  said  firm's  business,  and  that 
the  firm  member  of  the  partnership  accepted  the  results  of 
this  settlement,  the  evidence  in  such  case  is  insufficient  to 
sustain  the  averments  of  the  bill,  but  shows  that  the  settle- 
>  ment  of  the  partnership  affairs  had  been  had  after  its  disso- 
lution, and  that,  therefore,  the  complainant  was  not  entitled 
to  the  relief  prayed  for. 

2.  Appeals;  how  decree  of  chancery  court  considered, — on  an  ap- 

peal from  a  decree  rendered  in  a  chancery  suit,  the  Su- 
preme Court  must  not,  under  the  provisions  of  the  statute, 
(Code,  §  3826,  subd.  1),  indulge  any  presumption  in  favor  of 
the  chancellor's  finding  on  the  facts,  but  it  is  the  duty  of 
the  Supreme  Court  to  weigh  the  evidence  and  give  Judgment 
as  they  aeem  >ust 

Appeal  from  the  Chancery  Court  of  Crenshaw. 

Heard  before  the  Hon.  William  L.  Parks. 

The  bill  in  this  case  was  filed  by  the  appellees  against 
the  appellant,  T.  W.  Shows.  The  purpose  of  the  bill 
and  the  facts  of  the  case  are  sufficiently  stated  in  the 
opinion. 

Upon  the  final  submission  of  the  cause  on  the  plead- 
ings and  proof,  the  chancellor  decreed  that  the  corn- 
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plainants  were  entitled  to  the  relief  prayer  for,  and 
ordered  accordingly.  r>oni  this  decree  the  defendant 
appeals,  and  assigns  the  rendition  thereof  as  error. 

J.  jr.  Cuii/roN,  D.  il.  rowELL  and  M.  W.  Rushton, 
for  appellants. — If  there  was  a  s<^ttlement  of  the  part> 
nership  shown  by  the  evidence,  the  complainant  was  not 
entitled  to  tlie  relief,  and  the  decree  of  the  chancellor 
should  be  reversed;  and  this  is  ti*ue,  whether  the  settle- 
ment Wiw  final,  including  all  the  partnership  transac- 
tions or  not.  If  there  wai?  a  settlement  at  all,  it  was 
shown  by  the  evidence  to  have  been  made  after  the  dis- 
solution, and  under  the  averments  of  the  bill  the  com- 
plainant was  not  entitled  to  relief. — 2  Bates  on  Partner- 
ship, J5  957;  Parkhurst  r.  Muir,  7  N.  J.  Eq.  555;  Desha 
r.  timith,  20  Ala.  747;  2  Lindley  on  Partnership,  §  513; 
Foster  v,  Rifan,  17  Gratt.  322;  Hetrcen  v.  Wctteen,  31 
Beav.  315;  Milford  v,  Milford,  McLe.  &  Y.  150. 

Foster^  Samfobd  &  Carroll,  contra, — On  the  facts 
of  this  case,  as  shown  by  the  evidence,  the  complainant 
was  entitled  to  the  relief  prayed  for.  The  testimony  as 
shown  by  the  affidavit  of  R.  H.  Folmai*,  which  was  in- 
troduced in  evidence,  was  not  sufficient  to  show  that  no 
sc^.ttlement  had  been  made. — 17  Am.  &  Eng.  Ency.  of 
Law,  926;  Jeffrey  v.  Vastlemany  75  Ala.  64. 

Every  presumption  should  be  indulged  in  favor  of 
the  finding  of  the  chancellor  on  the  facts  in  a  case  be- 
cause of  his  proximity  to  the  parties  interc^sted,  and  of 
his  familiarity  with  the  (character  of  the  party  testifying 
and  of  the  testimony.  And  unless  the  preponderance  of 
the  testimony  is  against  the  finding  of  the  chancellor  this 
court  should  not  disturb  his  ruling  and  his  decrees  in 
the  case. 

DO  WDELL,  J.— The  bill  in  this  case  is  filed  by  James 
Folmar  Sons  &  Co.,  a  partnership,  and  Folmar  Bros., 
another  partnership,  which  is  alleged  to  have  succeed- 
ed to  the  rights  of  the  former,  and  claiming  the  benefits 
of  whatever  decree,  James  Folmar  Sons  &  Co.  may  be 
entitled  to  under  the  allegations  of  the  bill.     The  pnr- 
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pose  of  the  bill  is  to  have  an  account  and  settlement  of 
the  partnership  of  T.  W.  Shows  &  Co.,  which  said  firm, 
it  is  averred,  was  (»onii>osed  to  James  Folmar  Sons  & 
Co.  owning  one-half  interest,  and  T.  W.  Shows,  who  is 
made  defcnidant  in  the  bill,  owning  the  other  half  intt*.r- 
est,  in  said  partni^rship  of  T.  W.  Shows  &  Co.  The 
bill  alleges  that  the  partnership  of  T.  W.  Shows  &  Co. 
was  formed  on  the  16th  day  of  October,  1893,  and  the 
object  of  its  formation  was  to  conduct  and  carry  on  a 
livery  and  sale  stable  business  in  the  town  of  Luveme, 
Ala.  It  is  averred  that  James  Folmar  Sons  &  Co.  con- 
tributed to  the  capital  stock  of  the  concern,  at  the  time 
of  iti4  creation,  the  sum  of  seven  hundred  dollars,  and 
that  T.  W.  Shows  contributed  five  hundrcnl  and  ninety- 
nine  and  50-100  <1ollars,  or  one  hundred  and  50-100  dol- 
lars l(^s  than  Oie  other  partner.  It  is  also  averred  in 
the  bill  that  Shows  managed  and  controlled  the  busi- 
ness of  the  partnership,  and  that  the  partnership  con- 
tinued in  business  until  on  or  about  the  14th  day  of 
August,  1894,  when  it  was  dissolved  by  mutual  consent, 
but  alleges  that  no  settlement  of  the  partnership  busi- 
ness was  ever  had.  The  bill  contains  the  further,  ap- 
parently inconsistent  allegation  and  statement,  that 
from  the  16th  day  of  October,  1893,  to  the  8th  day  of 
February,  1895,  (the  lattx^r  date  covering  a  p(^riod  of 
about  six  months  aft^er  the  day  of  the  alleged  dissolu- 
tion of  the  partnership),  James  Folmar  Sons  &  (^o. 
contributed  to  the  capital  stock  of  the  partnership,  the 
additional  sum  of  $4,372.88,  and  as  to  the  defendant 
Shows,  it  states  that  "he  contributed  no  money  or  other 
thing  of  value  to  said  partnership  except  said  sum  of 
1599.50,  and  from  time  to  time  deposited  the  ^sum  of 
$2,298.89  in  the  hank  of  James  Folmar  Sons  d  Co,, 
known  as  the  Bank  of  Luveme^  on  account  of  his  share 
of  the  capital  stock  of  said  partnership."  It  is  averred 
that  the  money  so  contributed  went  into  said  business 
and  became  a  part,  of  its  capital  stock.  The  bill  also 
avers,  that  Shows  had  brought  suit  in  the  circuit  court 
of  Crenshaw  county  in  his  own  name  against  James 
Folmar  Sons  &  Co.  and  Folmar  Bros.,  but  the  mattei-s 
involved  in  said  suit  were  partnership  matters  of  the 
firm  of  T.  W.  Shows  &  Co.,  which  said  suit  is  prayed  ^o 
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be  enjoined.  There  are  other  averments  as  to  agree- 
ment by  James  Folmar  Sons  &  Co.  to  discount  certain 
notes  and  mortgages  when  taken  by  T.  W.  Shows  &  Co. 
in  the  sale  of  mules.  The  prayer  of  the  bill  is  for  a  setr 
tlement  of  the  partnership,  and  for  an  accounting  "of 
all  and  every  of  said  partnership  dealings  and  trans- 
actions." The  bill  is  in  no  aspect,  whether  considered 
in  reference  to  the  averments  or  the  prayer  for  relief, 
one  to  falsify  and  surcharge.  It  is  round  in  its  allega- 
tions, that  there  has  never  been  any  settlement  of  the 
partnership,  and  prays  for  a  settlement  and  an  account- 
ing. 

The  respondent  Show's,  answering  the  bill,  admits  the 
formation  of  the  partnership  of  T.  W.  Shows  &  Co.  on 
the  16th  day  of  October,  1893,  and  its  dissolution  in 
August,  1894.  He  denies  that  James  Folmar  Sons  & 
Co.  contributed  any  sum  in  money  to  the  capital  stock 
of  the  partnership,  but  avers  that  they  contributed 
horses,  mules  and  vehicles  at  an  agreed  valuation  of 
|1,400,  of  which  the  respondent  paid  them  on  the  same 
day  $599.50,  and  |100.50  w^as  charged  to  him  on  the 
books  of  James  Folmar  Sons  &  Co.  and  which  wa^ 
afterwards  paid,  and  that  this  was  all  the  money  or  prop- 
erty contributed  by  either  party  to  the  concern.  He 
expressly  denies  that  James  Folmar  Sons  &  Co.  after- 
wards contributed  said  sum  of  $4,372.88,  or  any  otlier 
sum,  or  that  the  respondent  afterwards  contributed  any 
other  sum  to  the  capital  stock,  other  than  as  stated  aa 
to  paying  one-half  of  the  agreed  valuation  of  the  horses, 
mules  and  vehicles  furnished  by  James  Folmar  Sons  & 
Co.  The  answer  shows  that  the  defendant  ran  an  indi- 
vidual account  in  his  own  name  with  James  Folmar 
Sons  &  Co.,  and  made  deposits  in  the  Bank  of  Luvem^ 
which  was  run  by  James  Folmar  Sons  &  Co.  and  for 
which  cejrtificates  were  issued  to  him  in  his  individual 
name,  and  that  his  individual  account  with  James  Fol- 
mar Sons  &  Co.  and  with  the  Bank  of  Luverne,  had  no 
connection  whatever  with  the  partnership  matters  of 
T.  W.  Shows  &  Co.  It  was  also  shown  by  the  answer  of 
respondent  that  there  were  mutual  accounts  between 
the  firm  of  T.  W.  Shows  &  Co.  and  the  firm  of  James 
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Folmar  Sons  &  Co.  The  answer  further  denies  that  the 
partnership  matters  of  the  Arm  of  T.  W.  Shows  &  Co. 
are  unsettled,  and  avers,  that  upon  the  dissolution, 
there  was  a  division  of  the  assets  of  the  partnership  be- 
tw^een  himself  and  James  Folmar  Sons  &  Co.  and  a  full 
settlement  of  the  partnership  matters. 

The  cause  was  heard  for  final  decree  upon  the  plead- 
ings and  proof,  and  what  we  have  stated  above  as  to  the 
allegations  of  the  bill  and  the  denials  in  the  answer, 
are  sufficient  fot*  present  purposes. 

There  are  questions  suggested  and  discussed  in  the 
brief  of  appellant's  counsel  relative  to  the  pleadings, 
which  we  deem  it  unnecessary  to  consider,  as  we  think 
the  ca^e  may  be  properly  determined  on  the  main  issue 
by  the  proof.  The  bill  alleges  the  formation  and  disso- 
lution of  the  partnership,  and  then  alleges  that  no  set- 
tlement of  the  partnership  affairs  was  ever  had.  The 
answ^er  admits  the  allegations  as  to  the  formation  and 
dissolution,  but  expressly  denies  the  allegation  that  no 
settlement  of  the  partnership  matters  was  mada 

The  evidence  without  conflict  shows  that  R.  H.  Fol- 
mar, one  of  the  firm  of  James  Folmar  Sons  &  Co.,  and 
who  is  a  complainant  in  the  bill,  had  the  active  man- 
agement and  control  of  the  business  of  his  said  firm, 
and  that  he  representing  the  firm  of  Jamas  Folmar 
Sons  &  Co.  with  T.  W.  Shows  effected  the  partnership 
of  T.  W.  Shows  &  Co.,  and  also  its  dissolution.  The 
evidence  further  shows,  and  we  might  say  without  dis- 
pute, that  upon  the  dissolution  of  said  partnership,  a 
division  of  its  assets  was  made,  in  which  division  T.  W. 
Shows  received  the  horses,  mules  and  vehicles  on  hand, 
and  the  book  accounts  of  the  firm,  amounting  to  about 
flOO,  while  James  Folmar  Sons  &  Co.  received  the 
notes  and  mortgages  due  the  concern,  amounting  to 
about  $1,400;  that  immediately  upon  the  dissolution 
and  division  of  the  assets,  T.  W.  Shows,  with  the  prop- 
erty allotted  to  him,  set  up  and  carried  on  the  livery 
and  stable  business  in  his  own  name;  and  James 
Folmar  Sons  &  Co.  proceeded  to  collect  the  notes  and 
mortgages  so  received  by  them ;  and  that  neither  party 
afterwards  pretended  to  claim  any  interest  in  the  prop- 
erty of  the  other  under  said  division  and  allotment,  un- 
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til  T.  W.  Sho>vs  began  to  press  the  collection  of  an  in- 
dividual claim,  which  he  held  against  the  firm  of  James 
Folmar  Sons  &  Co.  The  evidence  also  shows,  that  at 
the  time  of  the  dissolution  the  firm  of  T.  W.  Shows  & 
Co.  owed  only  two  small  debts,  one  of  which  was  a  dis- 
puted claim,  and  that  these  debts  were  subsequently 
settled  in  accordance  with  an  agreement  made  between 
Shows  and  R.  H.  Folmar  at  the  time  of  the  dissolution, 
by  James  Folmar  Sons  &  Co.  paying  one,  and  T.  W. 
Shows  and  James  Folmar  Sons  &  Co.  each  paying  one- 
haJf  of  the  disputed  claim,  after  the  same  had  been  re- 
duced to  judgment  against  the  firm.  The  evidence  also 
shows  that  during  the  existence  of  the  partnership, 
mutual  accounts  were  run  between  T.  W.  Shows  &  Co. 
and  James  Folmar  Sons  &  Co.,  and  it  is  claimed  by  the 
defendant  that  in  the  settlement  on  the  dissolution  by 
agreement  these  accounts  were  settled  by  set-oflf  of  one 
against  the  other.  This  is  disputed  by  the  complainants, 
but  it  is  a  pertinent  fact  in  support  of  defendant's  con- 
tention that  the  difference  in  the  two  accounts  was  small 
and  furtheT,  no  question  as  to  them  was  ever  raised,  un- 
til the  defendant  Shows  began  to  press  the  collection 
of  his  individual  demand  and  claim  against  the  com- 
plainants. 

Upon  the  whole  evidence,  it  is  quite  evident  that  the 
theorj'  of  the  complainants,  that  there  had  never  been 
a  settlement  of  the  partnership  affairs  is  based  largely 
upon  the  errcmeous  supposition  that  the  individual  ac- 
count of  T.  W.  Shows  wath  James  Folmar  Sons  &  Co. 
and  with  the  Bank  of  Luverne,  a  branch  business  of 
James  Folmar  Sons  &  Co.,  entered  into  the  partnership 
business  of  T.  W.  Shows  &  Co.  The  nature  and  character 
of  this  individual  account,  the  items  which  enter  into 
it,  the  way  in  which  it  was  carried  on  the  books  of 
James  Folmar  Sons  &  Co.  and  the  Bank  of  Luveme, 
undoubtedly,  we  think,  supi>ort  the  testimony  of  T.  W. 
Shows,  that  the  account  had  no  connection  whatever 
with  the  partnerehip  matters  of  T.  W.  Shows  &  Co. 

R.  H.  Folmar,  who  is  made  a  complainant  in  the  bill, 
and  who  is  conceded  to  have  been  the  active  managing 
partner  in  the  firm  of  James  Folmar  Sons  &  Co.,  is  not 
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examined  as  a  witness  in  the  case,  but  an  affidavit  made 
by  him  is  put  in  evidence  by  the  respondent  as  an  ad- 
mission against  interest.  In  this  affidavit  it  is  admitted, 
that  there  was  a  full  and  complete  settlement  of  all  the 
partnership  matters  of  T.  W.  Shows  &  Co.  upon  its  dis- 
solution. This  adiuission  is  conclusive  against  him,  as 
a  complainant,  to  any  relief  under  the  bill.  It  is  of  no 
consequence  that  the  other  partners  of  the  firm  of  James 
Folmar  Sons  &  Co.  were  not  present,  at  the  time  of  the 
settlement  and  division  of  the  assets  of  the  Arm  of  Shows 
&  Co.  by  T.  W.  Shows  and  R.  H.  Folmar,  the  managing 
partner  in  the  business  of  Folmar  Sons  &  Co.,  since  the 
fact  remains  that  this  firm  accepted  the  assets  allotted 
to  it  in  the  division  and  has  continued  to  hold  and  en- 
joy the  fruits  of  the  settlement.  If  a  ratification  of  the 
conduct  of  K.  H.  Folmar  in  making  the  settlement  and 
division  were  necessary,  this  is  sufficient  from  which  to 
infer  a  ratification.  But  the  purpose  of  the  bill  is  not  to 
falsify  and  surcharge.  It  is  not  pretended  that  the  set- 
tlement was  fraudulent  or  unfair,  but  that  in  fact,  there 
never  was  a  settlelnent  Without  discussing  the  testi- 
mony of  the  witnesses  in  detail,  but  giving  to  each  full 
and  fair  consideration,  when  taken  in  connc^»tion  with 
their  opportunities  of  knowing  the  facts,  and  also  in 
connection  with  attendant  circumstances  and  facts  that 
are  undisputed,  we  are  firmly  persuadetl,  that  a  settle- 
ment of  the  partnership  affairs  of  T.  W.  Shows  &  Co. 
was  had  at  the  time  of  its  dissolution  between  T.  W. 
Shows  representing  himself,  and  K.  H.  Folmar,  a  mem- 
ber of  the  firm  of  James  Folmar  Sons  &  Co.  represent- 
ing the  latter  firm,  which  the  bill  alleges  constituted 
one  of  the  members,  or  partners,  of  the  firm  of  T.  W. 
Shows  &  Co. 

It  is  insisted  by  counsel  for  appellees  that  every  pre- 
sumption should  be  indulged  in  favor  of  the  finding  of 
the  chancellor  on  the  facts,  and  that  unless  the  prepon- 
derance of  the  testimony  is  against  the  finding  of  the 
chancellor  this  court  should  not  disturb  his  decree.  The 
doctrine  here  invoked  is  directly  opposed  to  the  express 
language  of  the  statute,  section  3826,  subdiv.  1,  which 
reads  as  follows :  "The  Supreme  Court  has  authority — 
1.   To  exercise  appellate  jurisdiction  coextensive  with 
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the  State,  under  such  restrictions  and  regulations  as 
are  prescribed  by  law ;  but  in  deciding  appeals  from  the 
chancery  court  no  weight  shall  be  given  the  decision  of 
the  chancellor  upon  the  facts,  but  the  Supreme  Court 
shall  weigh  the  evidence,  and  give  judgment  as  they 
deem  just."  It  is  thus  made  plain  by  the  statute,  that 
no  presumption  can  be  here  indulged  in  favor  of  the 
chancellor's  finding  on  the  facts,  and  our  plain  duty  is 
to  weigh  the  evidence  and  give  judgment  as  we  deem 
just 

Our  conclusion  is,  that  the  allegations  of  the  bill  are 
not  sustained  by  the  proof.  And  it  follows,  that  the  de- 
cree of  the  chancellor  must  be  reversed,  and  a  decree 
will  be  here  rendered  dismissing  the  bill. 

Reversed  and  rendered. 


Coosa  Manufacturing  Co.  v.  Williams. 

Action  by  Employe  against  Employer  to  recover  Dam- 
ages for  Personal  Injuries. 

1.  Action  hy  employe  against  employer;  contributory  negligence. 
In  an  action  by  an  employe  against  a  cotton  mill  company  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  reason  of  the  negligence  of  the.  superintendent  of 
such  cotton  mill  in  directing  the  plaintiff  to  put  a  belt  upon  a 
pulley  which,  at  the  time,  was  in  motion,  and  making  three 
or  four  hundred  revolutions  per  minute,  where  the  evidence 
shows  plaintiff  was  an  experienced  mill  man,  had  worked  for 
a  long  time  in  the  mill  in  which  his  injuries  were  received, 
and  in  the  capacity  of  foreman  of  the  section  of  the  mill  in 
which  he  was  hurt,  and  he  knew  all  about  putting  belting  upon 
pulleys  in  motion,  the  fact  that  the  plaintiff  obeyed  the  orders 
of  the  superintendent  in  attempting  to  put  the  belt  upon  the 
pulley  while  in  motion,  if  there  was  danger  in  making  such 
attempt,  showed  such  want  of  care  and  prudence  on  the  plain- 
tiff's part — such  negligence  contributing  to  his  own  injury — 
as  to  constitute  a  full  defense  against  the  alleged  negligence 
of  the  superintendent  in  giving  the  direction. 
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2-  Same;  sufficiency  of  evidence  showing  negligence. — In  an  action 
against  a  cotton  mill  company  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  he  was  attempting 
to  put  a  belt  upon  a  pulley  which  was  in  motion  and  making 
between  three  and  four  hundred  revolutions  a  minute,  one  of 
the  counts  of  the  complaint  charged  that  the  superintendent 
of  the  defendant's  mill  negligently  ordered  another  employe  to 
raise  the  belt  with  a  pole  while  the  plaintifiE  was  engaged  in 
putting  in  on  the  pulley,  and  that  in  carrying  out  such  order 
the  other  employe  raised  the  belt  in  such  manner  as  to  cause 
it  to  lap  and  double  around  the  revolving  shaft,  on  which  was 
the  pulley,  and  as  a  result  of  the  lapping  and  doubling  of  the 
belt,  the  plaintiff's  arm  was  caught  therein  and  inflicted  the 
injury  complained  of.  The  evidence  showed  that  the  superin- 
tendent had  directed  the  other  employe  to  raise  the  belt  with 
a  pole,  but  there  was  a  total  lack  of  evidence  to  show  that  the 
lapping  and  doubling  of  the  belt  was  a  necessary  or  a  probable 
result  of  lifting  the  belt  with  a  pole,  or  that  such  result  could 
Lave  been  within  the  reasonable  apprehension  of  an  ordinarily 
careful  superintendent.  Held:  That  such  evidence  was  not 
ftulhcient  to  support  the  charge  that  the  superintendent  was 
£railty  of  negligence  in  giving  the  order  to  the  other  em- 
ploye to  raise  the  belt,  and  that,  therefore,  the  plaintiff  was 
not  entitled  to  recover  upon  such  count. 

Appeal  from  the  Circuit  Court  of  Calhoun. 

Tried  before  the  Hou.  John  Pelham. 

This  was  an  action  brought  by  the  appellee,  Lon  Wil- 
liams, against  the  appellant,  the  Coosa  Manufacturing 
Company,  to  recover  damages  for  personal  injuries. 

The  complaint  contained  nine  counts.  The  court  sus- 
tained the  defendant's  demurrer  to  the  first,  second, 
third,  fourth,  fifth  and  eighth  counts  of  the  complaint, 
and  the  record  recites  that  issue  was  joined  on  the  pleas 
filed  to  the  sixth,  seventh  and  ninth  counts.  The 
seventh  count  was  in  words  and  figures  as  follows: 
*'7tli.  The  plaintiff  claims  of  the  defendant  the  further 
sum  of  twenty-five  thousand  dollars  damages,  for  that 
ijurhereas,  to-wit,  on  the  night  of  the  11th  of  December, 
19O0,  while  defendant  was  engaged  in  operating  its 
cotton  mill  at  Piedmont,  in  Calhoun  county,  Alabama, 
manufacturing  cotton,  the  machinery  in  said  cotton 
mill  was  driven  and  propelled  by  an  engine,  shafting, 
pulley  and  belts.     Said  shafting  and  pulley  were  situ- 
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ated  several  feet  above  the  floor  and  machinery  in  said 
cotton  mill,  and  the  only  means  or  way  to  reach  said 
shafts  and  pulley  to  put  belts  on  said  pulleys  was  by 
the  use  of  a  ladder  with  one  end  resting  on  the  floor 
of  said  cotton  mill  and  the  other  end  leaning  against 
the  revolving  shaft  At  the  time  that  plaintiff  received 
the  injury  hereinafter  complained  of  it  became  neces- 
sary for  a  belt  to  be  put  on  one  of  the  pulleys  on  the 
revolving  shaft,  against  which  the  upper  end  of  the  lad- 
der leaned,  which  shaft  was  running  from  300  to  400 
I'evolutions  per  minute,  and  plaintiff  at  the  time  he  re- 
ceived the  injury  was  in  the  employ  of  the  defendant  in 
the  twisting  and  spooling  department  in  said  cotton 
mill,  and  a  part  of  plaintiff's  duties  as  such  employe 
waii  to  put  the  belts  on  these  pulleys  w-hen  necessary, 
and  while  running  from  300  to  400  revolutions  per  min- 
ute at  the  time  when  said  belt  had  to  be  put  on;  and 
while  the  plaintiff  was  engaged  in  his  employment  in 
defendant's  said  cotton  mill  and  it  became  necessary 
for  one  of  the  pulleys  to  have  the  belt  put  on  it,  plain- 
tiff' ascended  said  ladder  to  the  shaft,  against  w^hich 
said  ladder  was  leaning,  which  was  the  only  way  of 
reaching  the  said  shaft  and  puUej^s  provided  by  defend- 
ant for  the  purpose  of  putting  on  belts  on  said  pulleys, 
and  it  was  necessary  at  the  time  of  the  injury  to  plain- 
tiff to  put  a  belt  on  said  pulley  and  w^as  a  part  of  plain- 
tiff's duty  under  his  employment  to  put  on  said  belt; 
that  on  reaching  the  shaft  and  pulley  to  be  belted  at 
the  uppei*  end  of  said  ladder,  plaintiff  took  hold  of  a 
pipe  with  his  left  hand  to  steady  and  support  himself, 
and  with  his  right  hand  raised  said  belt  to  put  it  on 
siiid  pulley,  there  being  no  way  or  means  provided  for 
standing  while  putting  on  said  belt  except  a  round  or 
step  of  said  ladder,  and  while  plaintiff  was  so  situated 
in  said  position,  defendant's  superintendent,  J.  H.  Bar- 
low, being  present  directed  one  Howard  Busby,  an  em- 
ploye in  defendant's  said  cotton  mill,  whose  duty  it  was 
to  obey  said  superintendent  J.  H.  Barlow,  who  w^as 
present  standing  on  the  floor,  to  raise  the  belt  with  a 
pole,  w^hich  belt  plaintiff  w^as  putting  on,  the  said  How- 
ard Busby  obeyed  said  superintendent,  J.  H.  Barlow, 
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and  jabbed  the  pole  he  had  in  his  hand  up  against  said 
l)elt,  which  caused  said  belt  to  lap  and  double  around 
said  revolving  shaft  caiTying  plaintiff's  right  hand 
and  ami  with  the  belt  around  said  shaft,  break- 
ing plaintiff's  right  ann  in  four  places  and  cruch- 
ing  the  bone  in  his  ann,  and  breaking  his 
right  hand  also,  which  caused  great  and  per- 
manent injurj^  to  plaintiff.  Plaintiff  avers  that  by  rea- 
Hon  of  defendant's  sui)erintendent  J.  H.  Barlow's  gross 
negligence  in  giving  to  said  Howard  Busby  directions 
to  raise  said  belt  with  the  end  of  the  i>ole  he  had  in  his 
hand,  while  plaintiff  was  putting  on  the  belt,  and  the 
said  Busby  obeying  said  superintendent's  directions, 
which  was  his  duty  to  do,  and  did  obey  said  superintend- 
ent J.  II.  Barlow,  by  raising  said  belt  with  said  pole 
which  caused  said  belt  to  lap  and  catc*h  plaintiff's  right 
hand  and  ann  and  carry  it  around  the  shaft  breaking 
and  crushing  plaintift*'s  right  hand  and  arm  and  caused 
plaintiff's  said  injuries,  to  the  dmnage  of  plaintiff  in 
the  sum  of  twenty -Ave  thousand  dollars,  as  aforesaid, 
hence  this  suit." 

The  ninth  count,  after  the  pi-efatory  averments  as  to 
the  opei'ation  by  the  defendant  of  a  cotton  mill  and  the 
employment  therein  of  the  plaintiff,  and  the  injury  sus- 
tained by  the  plaintiff*  in  trying  to  put  a  belt  upon  a 
pulley,  as  substantially  averred  in  the  seventh  count, 
tiien  continued  as  follows:  '^Plaintiff*  avers  that  by 
reai^n  of  the  gross  negligence  of  J.  U.  Barlow,  who 
was  intrusted  with  the  superintendence  of  defendant's 
Haid  cotton  mill,  in  directing  plaintiff'  to  put  said  belt 
on  said  pulley  at  a  time  when  said  shaft  and  pulley  was 
revolving  from  300  to  400  revolutios  per  minute,  and 
Haid  cotton  mill  was  in  operation,  without  stopping  said 
shaft  and  pulley  while  plaintiff  was  putting  on  said 
lH*lt.  Plaintiff  avers  that  if  the  said  J.  H.  Barlow  had 
8toppe<l  said  shaft  and  pulley  while  putting  on  said  belt, 
he  being  then  and  there  present,  the  injury  would  not 
have  occurred.  Plaintiff  further  avers  that  the  said  J. 
H.  Barlow,  superintendent  as  aforesaid,  was  superior 
to  plaintiff,  and  to  whose  orders  and  directions  plaintiff 
i\'as  bound  to  obey  and  did  obey,  and  such  injury  re- 
sulted from  his  having  obeyed  said  directions,  and  the 
a9c 
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failure  of  said  J.  H.  Barlow  to  stop  said  shaft  and  pul- 
ley while  plaintiflE  was  putting  on  said  belt,  all  of  which 
gross  negligence  in  the  said  J.  H.  Barlow  caused  said 
injuries  to  the  damage  of  the  plaintiff  in  the  sum  of 
twenty-five  thousand  dollars,  hence  this  suit" 

The  sixth  count  was  as  follows:  "The  plaintiff 
claims  of  the  defendant  the  further  sum  of  two  hundred 
dollars  as  special  damages  because  by  reason  of  the  in- 
juries received  as  set  out  in  the  seventh  and  ninth 
counts  of  the  complaint  hereinabove,  he  had  to  employ 
physicians  to  attend  to  his  injuries  and  wounds,  and 
had  to  become  liable  to  his  physicians  for  the  sum  of 
two  hundred  dollars  for  medical  attention  and  treat- 
ment of  his  said  wounds." 

The  facts  of  the  case  necessary  to  an  understanding 
of  the  decision  on  the  present  appeal  are  sufficiently 
stated  in  the  opinion. 

The  first,  second  and  third  charges  requested  by  tlie 
defendant,  and  to  the  refusal  to  give  each  of  which  the 
defendant  separately  excepted,  were  as  follows:  (1.) 
"If  the  jury  believe  the  evidence,  they  must  find  for  the 
defendant."  (2.)  "If  the  jury  believe  the  evidence, 
tliey  must  find  for  the  defendant  under  the  ninth  count 
of  the  complaint."  (3.)  "If  the  jury  believe  the  evi- 
dence, they  must  find  for  the  defendant  under  the  seventh 
count  of  the  complaint." 

There  wei-e  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  2,000.  The  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

J.  l'\  Martin  and  J.  J.  Wtllett^  for  appellant. — The 
appellant  insists  that  the  evidence  shows  that  the  plain- 
tiff's injuries  wei*e  occasioned  by  an  accident,  and  comes 
within  the  rule  as  laid  down  in  Erwin  v,  Evans,  56  N. 
E.  Kep.  725;  Wahash  Paper  Go,  h\  Webb,  45  N.  E.  Rep. 
474;  Central  R.  R.  ik  B.  Co,  v,  Letcher,  69  Ala.  106; 
Cooley  on  Torts,  §  674. 

Matthbw^s  &  Whiteside^  contra. 
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McCLELLAN,  C.  J. — The  plaintiff  was  an  experienc- 
ed mill  man.  He  had  worked  for  a  long  time  in  the  mill 
in  which  his  injuries  were  received,  and  at  the  time  of 
receiving  them  he  was  and  had  for  months  been  the  fore- 
man of  that  section  of  the  mill  in  which  he  was  hurt. 
He  knew  all  about  belting  pulleys  in  motion.  If  there 
was  danger  in  attempting  to  belt  the  pulley  he  was  en- 
gaged in  belting  at  the  time  of  his  injury  while  it  was 
in  motion,  he  knew  of  tha^t  danger,  its  character  ana  ex- 
tent fully  as  well  as  Barlow,  defendant's  superintend- 
ent; and  that  danger,  certainly  to  a  man  of  his  acknowl- 
edged experience  and  familiarity  with  the  matter  in 
hand  and  the  environment,  was  an  obvious  danger.  So 
that,  on  the  assumption  upon  which  we  ai'e  now  proceed- 
ing, the  plaintiff  was  under  no  duty  to  subject  himself 
to  this  danger  at  the  command  of  Barlow,  the  superin- 
tendent, and  his  doing  so  was  such  want  of  due  care 
and  prudence — such  negligence  contributing  to  his  own 
hurt — as  to  constitute  a  full  defense  against  the  alleged 
negligence  of  Barlow  in  directing  him  to  belt  the  revolv- 
ing pulley.  On  the  other  hand,  if  the  belting  of  the  re- 
volving pulley  was  not  a  dangerous  thing  for  Williams 
to  undertake,  it  was  not  negligence  in  Barlow  to  direct 
him  to  do  it;  and  plaintiff  can  take  nothing  on  account 
of  Barlow's  said  order.  In  anj^  view  of  the  case,  there- 
fore, the  defendant  was  entitled  to  the  affirmative  charge 
on  the  ninth  count  of  the  complaint. 

The  seventh  count,  upon  which  with  the  ninth  the 
trial  was  had,  charges  that  Barlow  n^ligently  ordered 
Busby  to  raise  the  belt  with  a  pole  while  plaintiff  was 
engaged  in  and  about  putting  it  on  the  pulley,  and  that 
in  carrying  out  this  order  Busby  so  raised  the  belt  as  to 
cause  it  to  lap  and  double  around  the  revolving  shaft, 
on  which  was  the  pulley  over  which  the  belt  was  to  be 
placed,  and  that  this  lapping  and  doubling  of  the  belt 
around  the  shaft  operated  to  catch  plaintiff's  arm  and 
inflict  the  injury  complained  of.  There  is  some  evidence 
tending  to  show  that  Barlow  directed  Busby  to  raise 
the  belt  with  the  pole ;  but  there  is  a  total  absence  of  evi- 
dence going  to  show  the  lapping  and  doubling  of  the  belt 
around  the  shaft  was  a  necessary,  probable,  or  likely  re- 
sult of  raising  the  belt  by  means  of  the  pole  as  directed 
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by  Barlow,  or  tliat  the  result  should  or  could  have  been 
within  the  reasonable  apprehension  of  an  ordinarily  care- 
ful and  prudent  man  in  Barlow's  place;  nor  was  there 
anything  inherent  in  the  act  of  so  raising  the  belt  to 
stamp  it  as  a  thing  at  all  dangerous  to  the  comprehen- 
sion of  a  careful  man.  The  belt  had  to  be  raised  in  order 
to  get  it  over  the  pulley.  For  Busby  to  raise  it  with  a 
pole  would  seem  in  all  reason  to  lessen  whatever  dan- 
ger there  may  have  been  in  Williams'  effort  tx>  get  it  on 
the  pulley.  It  would  seem,  too,  to  all  reasonable  obser- 
vation that  it  could  be  safely  raised  without  lapping  or 
doubling  it  on  the  shafting  by  placing  the  end  of  the 
pole  on  the  under  or  inner  side  of  it,  and  that  such  lap- 
ping or  doubling  would  not  ensue  at  all  unless  the  pole 
were  applied  obviously  improperly  to  the  end  in  view 
to  the  outside  of  the  belt,  thereby  shoving  the  two  parts 
below  the  pulley  against  each  other,  and  jamming  and 
doubling  the  one  side  up  under  the  other  and  between 
it  and  the  shafting.  We  are,  therefore,  of  the  opinion 
that  the  evidence  does  not  at  all  support  the  charge  that 
Barlow  was  guilty  of  negligence  in  the  order  given  to 
Busby  to  raise  the  beJt  with  the  pole ;  that  the  only  neg- 
ligence in  the  premises  of  which  there  was  any  evidence 
was  that  of  Busby  in  the  manner  of.  attempting  to  exe- 
cute a  proper  or^ier,  which  negligence  is  not  counted  on, 
and  for  which  defendant  could  not  be  held  responsible 
to  tliis  plaintiff,  and  that  the  defendant  was  entitled 
to  the  affirmative  charge  on  this  seventh  count  also. 

What  is  called  the  sixth  count  is  no  count  at  all,  but 
a  mere  averment  of  special  damage  under  counts  seven 
and  nine. 

For  the  errors  committexl  by  the  court  in  refusing 
charges  1,  2  and  3  requested  by  the  defendant — ^affirma- 
tive charges  with  hypotheses  on  the  complaint  and  on 
counts  7  and  9,  respectively — ^the  judgment  must  be  re- 
versed.   The  cause  is  remanded. 

Reversed  and  remanded. 
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Mayor  and  Aldermen  of  Talladega  v. 
Fitzpatrick. 

Action  to  recover  Fine  imposed  for  Violation  of  City 
Ordinance. 

1.  Ordinance  of  municipality  for  disturbing  religious  worship;  va- 

lidity thereof. — The  ordinance  of  a  city  which  provides  thai 
"any  person  who  Interrupts  or  disturbs  any  congregation  or 
assemblage  of  people  met  for  religious  worship,  by  noise,  pro- 
fane discourse,  rude  or  indecent  behavior,"  etc.,  "must,  on 
conviction,  be  fined  not  less  than  one  nor  more  than  one  hun- 
dred dollars/'  is  not  in  conflict  with  the  statute  of  the  State 
defining  the  offense  of  disturbing  an  assemblage  met  for  re- 
ligious worship ;  but  the  passage  of  such  ordinance  is  the  valid 
exercise  of  the  powers  conferred  upon  said  city  under  a  char- 
ter giving  it  authority  to  preserve  the  peace  and  good  order 
of  the  city;  nor  is  such  ordinance  unreasonable. 

2.  Action  by  city  to  recover  fine  imposed  by  mayor;  complaint  not 

demurrable  for  claiming  amount  paid. — Where,  on  an  appeal 
taken  from  a  conviction  before  the  mayor  for  the  violation 
of  a  city  ordinance,  a  complaint  is  filed  by  the  city,  the  fact 
that  in  such  complaint  the  city  claimed  the  amount  of  the  fine 
imposed  on  the  defendant  by  the  mayor,  does  not  render  it 
demurrable. 

Appeal  from  the  City  Court  of  Talladega. 

Tried  before  the  Hon.  G.  K.  Miller. 

This  case  originated  in  the  mayor's  court  of  Talla- 
d(^a  by  the  prosecution  of  the  appellee,  Wiley  Fitzpat- 
rick, for  disturbing  religious  worship  under  an  ordi- 
nance of  the  city  of  Talladega.  The  defendant  was  con- 
victed in  the  mayor's  court  and  fined  f  75.  He  then  took 
an  appeal  to  the  city  court  In  the  city  court  of 
Talladega,  the  city  in  its  corporate  name  filed  a  com- 
plaint in  assumpsit  against  the  defendant  setting  out 
the  ordinance  in  full  and  claiming  the  sum  of  $75,  the 
amount  of  the  fine  imposed  upon  the  defendant. 
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The  Other  facts  of  the  case  are  sufficiently  stated  in 
the  opinion.  The  city  appeals  from  the  judgment  sus- 
taining the  demurrers  of  the  defendant  interposed  to  the 
complaint,  and  assigns  the  rendition  of  said  judgment 
as  error. 

W.  T.  Edwards  and  J.  W.  Vandiver^  for  appellant, 
cited  18  Amer.  &  Eng.  Ency.  of  Law,  750,  note  7;  Ex 
Parte  AndreirSy  18  Cal.  768;  Mayor  and  Aid.  of  Mobile 
V,  Allaire^  14  Ala.  400;  5  Amer.  &  Eng.  Ency.  of  Law, 
721;  Russell  on  Crimes  (5th  Am.  ed.),  301;  Van  Horn 
V,  Helma,  79  Ala.  361 ;  Ex  parte  Cowert,  92  Ala.  94 ;  Ex 
parte  Marshall,  64  Ala.  266;  Ex  part  Sikes^  102  Ala. 
173;  Salter's  case,  99  Ala.  207;  Mayor  v.  Rouse,  8  Ala. 
515 ;  State  r.  Estabrook,  6  Ala,  653 ;  1  Brick.  Dig.  407, 
§  85. 

WiirrsoN  &  Graham,  contra. — The  ordinance  con- 
flicts with  the  State  statute  in  its  very  essence  since  it  is 
impossible  to  conceive  of  a  person  being  guilty  under  the 
State  statute,  unless  the  act  which  disturbs  the  assembly 
is  the  product  of  the  will. 

No  special  power  is  conferred  upon  the  city  of  Talla- 
d^a  to  enact  an  ordinance  on  the  same  subject,  and  for 
the  identical  offence  covered  by  the  State  law,  material- 
ly different  and  variant,  from  the  general  law  of  the 
State.  Hence,  tlie  authorities  which  hold  that  where  a 
special  power  is  given  in  the  charter  to  impose  a  license 
upon  a  business  is  valid  and  not  in  conflict  with  the 
above  cited  section  of  the  constitution,  although  the 
State  does  not  impose  any  license  on  such  business  or  oc- 
cupation have  no  application. — Anniston  v.  Southern 
R'y.  Co.,  112  Ala.  557. 

"Unless  it  is  otherwise  clearly  provided  in  the  charter 
or  by  some  statute  of  the  State,"  in  case  of  conflict  be- 
tween the  general  laws  of  the  State  and  ordinance  of  the 
municipal  corporation,  the  ordiniince  is  void — 1  Dillon 
on  Mun.  Corporations,  §§  367,  330,  317;  17  Am.  &  Eng. 
Ency.  Law,  p.  248,  and  notes. 

"An  ordinance  which  is  repugnant  either  to  the  con- 
stitution or  general  laws  is  ipso  facto  void. — 17  Am.  & 
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Eng.  Ency.  Law,  ( 1st  ed. ) ,  p.  251,  note  2 ;  State  v.  Burns ^ 
45  La.  Ann.  p.  34;  Same  case^  11  So.  Rep.  8,  887. 

IL\KALSON,  J. — The  ordinance  of  the  citj^  under 
which  the  defendant  was  arrested,  tried  and  convicted, 
reads :  "Any  person  who  inteiTupts  or  disturbs  any  con- 
gregation or  assemblage  of  people  met  for  religious 
worship,  by  noise,  profane  discourse,  rude  or  indecent 
behavior,  or  any  other  act  at  or  near  such  place  of  wor- 
ship, must,  on  conviction,  be  fined  not  less  tlian  one  nor 
more  tlian  (me  hundred  dollars.''  This  is  a  transcript 
of  the  statute  on  the  subject  making  it  an  offense  against 
the  State,  to  disturb  religious  worship,  except  as  to  the 
penalty  imposed  and  that  the  word,  "willfully,"  is  omit- 
ted in  the  ordinance  before  the  word  "interrupts." 

The  affida.^it  on  which  defendant  was  arrested,  and 
the  complaint  in  the  city  court,  on  appeal  by  the  defend- 
ant from  his  conviction  by  the  mayor,  charged  the  of- 
fense in  the  language  of  the  ordinance, — "that  said  de- 
fendant, on,  to-wit,  the  28th  day  of  July,  1901,  did  in- 
t(^ri*upt  or  (listurb  a  congregation  or  assemblage  of  peo- 
ple, met  for  religious  worship  in  the  city  of  Talladega, 
at  the  Peace  Baptist  Church  in  said  city,  by  noise,  pro- 
fane discourse,  rude  or  indecent  behavior,  in  violation 
of  said  ordinance,"  etc. 

The  defendant  demurred  to  the  complaint,  on  grounds, 
substantially,  that  this  ordinance  was  in  conflict  with 
the  statute  of  the  State,  defining  the  offense  of  disturb- 
ing an  assemblage  met  for  religious  worship,  in  this, 
that  the  act  of  disturbance,  under  the  ordinance,  need 
not  he  willful  or  intentional,  to  constitute  a  violation 
thereof;  that  it  was  not  averred,  that  the  defendant  did 
willfully  interrupt  or  disturb  the  congregation ;  and  that 
the  ordinance  was  unreasonable,  in  that  any  act  how- 
ever innocently  or  unintentionally  done,  which  inter- 
rupts or  disturbs  such  a  congregation,  is  a.  violation  of 
the  ordinance.  The  court  sustained  the  demurrer,  and 
the  city  appeals. 

The  charter  of  the  city  bestows  on  the  mayor  and 
aldermen  the  power  to  preserve  the  peace  and  good  order 
of  the  city  (section  5) ;  and  to  make  and  adopt  by-laws 
and  ordinances,  upon  whatever  subject,  not  inconsistent 


Digitized  by 


Google 


616  SUPREME  COURT  tNov.  Term. 

[Mayor  and  Aldermen  of  Talladega  v.  Fitzpatrick.] 

with  the  law8  of  the  State,  for  the  good  government  and 
order  of  the  city,  and  such  as  ahall  be  nee<lful  for  the 
gov(*rniuent,  police  interest,  welfare  and  good  order  of 
the  city  (section  18).— Acts,  1900-1901,  p.  1557. 

It  was  competent  for  the  general  assembly  to  dele- 
gate such  power  to  the  municipality,  which,  when  en- 
acted into  an  ordinance,  had  the  force,  as  to  pei-sons 
bound  thereby,  of  a  stiitute  passwl  by  the  legislature  it- 
self.— Moacs  i\  Mayor^  52  Ala.  207.  The  power  to  enact 
such  ordinances  was  Ix^t-owed,  not  to  punish  for  an  of- 
fense against  the  public  justice  of  the  State^  but  to  pro- 
vide a  police  regulation  for  the  enforcement  of  good 
order  and  quiet  within  the  limits  of  tlie  corporation.  It 
was  altogether  immaterial,  in  l)estowing  this  power  on 
the  city,  whether  the  State  had  created  this  oflfense 
Jigaiust  its  own  laws  or  not  The  oflfense  against  the 
corporation  and  the  State  are  distinguishable,  the  one 
intended  for  the  peace  and  go(xl  order  of  the  city,  and 
the  other,  for  the  maintenance  of  good  government  and 
the  dignity  of  the  State. — Mayor  i\  Allaire,  14  Ala.  400; 
Cit!j  Council  ?;.  3/.  cfe  W.  I\  It.  Co.,  31  Ala.  83.  If  no 
statute  had  ever  l)een  enacted  by  the  State,  to  punish 
persons  for  disturbing  religious  worship,  it  would  *ave 
been  perfectly  competent  for  the  legislature  to  confer 
the  power  cm  the  city  to  adopt  such  an  ordinance  as  a 
police  regulaticm. — lyity  of  Anniston  i\  So.  R.  Co.,  112 
Ala-  558;  Holt  r.  Mayor,  111  Ala.  369. 

At  common  law  any  disturbance  of  a  lawful  assembly 
of  people  met  for  religicms  purposes  is  indictable. — ^5 
Am.  &  Eng.  Ency.  Law  (1st  ed.),  721.  The  statute  in 
this  State  on  the  subject  does  not  abrogate  the  oflfense 
at  common  law.  Jlr.  Bishop  treating  the  subject,  de- 
fines disturbance  "to  be  any  conduct  which,  l)eing  con- 
trary to  the  usages  of  the  particular  sort  of  meeting 
and  class  of  i>ersons  assembled,  interferes  with  its  due 
progress  and  services,  or  is  annoying  to  the  congrc^tion 
in  whole,  or  in  part." — 2  Bish.  Cr.  Law,  §  309.  The  act 
must  have  been  pursuant  to  design,  and  not  done 
through  mere  accident  or  mistake. — Ih.  §  308. 

Our  later  adjudications,  in  construing  tlie  State  stat- 
ute on  the  subject  (Code,  §  4654),  establish,  "that  a  pur- 
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pose  and  iotent  to  disturb  is  not  a  necessary  factor  in 
the  crime,  but  on  the  contrary,  that  any  act^  which  is 
within  the  terms  of  the  statute,  the  natural  consequence 
of  which  is  to  disturb,  and  which  is  willfully  done,  and 
which  in  fact  does  disturb  an  assembly  of  people,  met 
for  religious  worship,  comes  under  tlie  denunciation  of 
the  law,  though  the  actor  may  have  had  no  intent  to  dis- 
turb the  assembly/'— SaZ/fr  i\  State,  99  Ala,  207,  and 
authorities  there  cited. 

When  properly  construed,  therefore,  it  is  seen,  that 
the  statute  and  ordinance  of  the  city  mean  the  same 
thing,  in  substance  and  legal  effect. 

The  ordinance  is  not  unreasonable.  Under  it  no  one 
could  be  convicted  for  any  act  innocently  done  by  mis- 
take or  accident,  tJie  natural  consequence  of  which  was 
not  to  interrupt  or  disturb  the  assembly.  What  would 
be  a  disturbance  under  the  ordinance,  is  a  question  for 
the  jur}%  under  proper  instructions  from  the  court 

That  part  of  the  complaint  which  claims  $75,  the 
amount  of  the  fine  imposed  on  the  defendant  by  the 
mayor,  was  unnecessary  and  mere  surplusage.  It  might 
•have  been  stricken,  but  did  not  render  the  complaint  de- 
murrable. 

Reversed  and  remanded. 


Hig:inan  v.  Humes  et  aU 

Bill  in  Equity  by  Junior  Mortgagee  to  redeem. 

Bill  by  junior  mortgagee  to  redeem;  should  offer  to  do  equity. 
Where  a  bUl  is  filed  by  a  junior  mortgagee  against  the  holder 
of  a  senior  mortgage  and  seeks  an  accounting  from  him  and 
the  foreclosure  of  the  mortgage  held  by  the  complainant,  and 
that  the  complainant  be  allowed  to  redeem,  it  is  necessary  that 
such  bill  should  offer  to  pay  such  sum  as  may  be  ascertained 
to  be  due  upon  the  first  mortgage;  and  in  the  absence  of  such 
offer  the  bill  is  subject  to  demurrer. 

Same;  necessary  that  second  mortgage  should  be  due  and  pay- 
able.— One  of  the  essential  requisites  of  maintaining  such  a 
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bill  is  that  the  mortgage  debt  of  the  complainant  should  be  due 
and  payable;  and  if  the  bill  filed  for  sucn  purpose  does  not 
aver  that  the  complainant's  mortgage  is  due  and  payable  at 
the  time  of  the  filing  thereof,    it    is    subject    to    demurrer. 

Appeal  from  the  (Chancery  Court  of  Morgan. 

Heard  before  the  Hon.  William  H.  Simpson. 

The  bill  in  this  case  was  filed  by  the  appellant  John 
Higman,  against  the  appellees,  Milton  Humes,  John  H. 
Sheffey  and  Harry  C.  Higman.  The  bill  averred  that 
the  defendant,  Milton  Humes,  held  a  mortgage  upon 
property  owned  by  Harry  C.  Higman;  that  this  mort- 
gage was  executed  on  January  14,  1888 ;  that  said  mort- 
gage contained  a  power  of  sale  which  had  never  been 
executed  "nor  hai^  there  ever  been  any  forclosui-e  of  said 
mortgage  to  which  this  complainant  was  a  party."  It 
wa*s  then  averred  that  on  October  27,  1889,  the  said 
Harry  C.  Higman  executed  a  mortgage  to  the  complain- 
ant in  which  he  conveyed  the  same  property  included  in 
the  mortgage  held  by  Humes ;  that  said  mortgage  to 
the  complainant  had  never  been  paid  and  that  in  1897, 
the  defendant  Humes  took  possession  of  the  premises, 
included  in  said  mortgage,  received  the  rents  amount- 
ing to  a  large  sum  and  has  torn  down  and  destroyed 
many  of  the  valuable  improvements  upon  said  property. 
It  was  also  averred  that  John  H.  Sheffey  claimed  some 
interest  in  said  premises  which  had  been  acquired  since 
the  execution  of  the  mortgage  to  complainant 

The  prayer  of  the  bill  was  that  Humes  be  required  to 
account  for  the  waste  committed  by  him,  that  he  be 
charged  with  the  cost  of  the  damage  done  and  rents  col- 
lectible, "and  that  this  complainant  be  allowed  to  re- 
deem said  premises  from  under  the  mortgage  to  Humes," 
and  that  an  accounting  be  taken  as  to  the  amount  re- 
ceived by  said  Humes  on  said  mortgage  and  that  the 
mortgage  to  the  complainant  be  foreclosed. 

The  defendants,  Milton  Humes  and  John  H.  Sheflfey, 
demurred  to  the  bill,  among  others,  upon  the  following 
grounds :  1.  Said  bill  fails  to  allege  whether  said  mort- 
gage alleged  to  have  been  executed  to  the  complainant 
is  due,  and  fails  to  allege  when  it  was  dua  2.  Said 
bill  fails  to  tender  the  amount  due  on  said  mortgage 
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to  said  Humes  and  others,  and  does  not  offer  to  pay  such 
sum  as  may  be  ascertained  to  be  due  thereon. 

On  the  submission  of  the  cause  on  the  demurrer,  the 
chancellor  rendered  a  decree  sustaining  the  grounds  of 
demurrer  as  above  set  out,  and  overrled  the  other 
grounds.  From  the  decree  sustaining  these  grounds  of 
demurrer  the  complainant  appeals,  and  assigns  the  ren- 
dition thereof  as  error. 

E.  W.  GoDBEY^  for  appellant,  cited  Hartford  Ins.  Go. 
V.  Kirkpatricky  111  Ala.  456;  Springfield  Ins.  Co,  v. 
Hull,  25  L.  R.  A.  37. 

HuMES^  Sheffey  &  Speake^  contra. 

TYSON,  J. — The  bill  in  this  cause  is  filed  by  a  junior 
mortgagee  against  the  holder  of  a  senior  mortgage  and 
seeks  an  accounting  from  him,  and  the  foreclosure  of 
the  mortgage  held  by  the  complainant.  It  is  so  clearly 
a  bill  for  redemption  that  it  is  unnecessary  to  discuss 
its  nature  and  character.  There  is  no  offer  contained  in 
it  to  pay  such  sum  as  may  be  ascertained  to  be  due  upon 
the  first  mortgage.  "A  suit  to  redeem  is  a  suit  in  equity 
and  is  subject  to  the  rule  that  he  who  seeks  equity  must 
do  equity." — 2  Jones  on  Mortgages  (5th  ed.),  §  1070  and 
note  11.  The  essential  requisites  of  maintaining  this 
suit  are,  that  the  mortgage  debt  should  be  due  and  pay- 
able, that  the  complainant  should  offer  to  pay  the  same 
when  ascertained  and  fixed  by  the  decree.  Indeed  with- 
out such  an  offer  the  bill  is  wanting  in  equity. — Fouche 
V.  Swain,  80  Ala.  151;  Smith  t\  Comer,  65  Ala,  371;  3 
Pom.  Eq.,  §  1219  and  note  2 ;  2  Jones  on  Mortgages,  § 
1095;  17  Ency.  PI.  &  Pr.,  p.  965.  If  complainant  "is 
unable  to  foreclose  his  mortgage,  for  the  reason  that  it 
is  not  due  or  for  other  cause,  then  he  cannot  redeem  a 
prior  mortgage  against  the  consent  of  the  holder  of  it; 
for  in  such  case  he  cannot  bring  the  mortgagor  before 
the  court  for  the  puri)Ose  of  completing  his  remedy  by 
foreclosure  and  he  cannot  compel  the  mortgagee  to  as- 
sign to  him." — 2  Jones  on  Mortgages,  §  1102.  The  bill 
under  consideration  was  clearly  subject  to  the  grounds 
of  demurref  which  the  chancellor  sustained. 

Affirmed. 
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Adair  4&  Co-  v.  Feder  et  ah 

Bill  in  Equity  to  annul  Attachment  Proceedings. 

1.  Su/flciency  of  plea  in  chancery  suit;  how  considered  on  appeal; 

uX\en  no  ruling  shown. — Where  in  a  chancery  suit,  tnere  are 
pleas  interposed  and  a  motion  to  strike  them  is  filed,  but  such 
motion  was  not  considered  by  the  court,  nor  submitted  to  be 
passed  on,  it  will  be  presumed,  on  appeal,  that  the  motion  was 
abandoned,  and  that  the  cause  was  tried  upon  issue  taken  on 
said  plea. 

2.  Same;  decree  should  he  rendered  for  defendant  if  pleas  proven. 

If  the  defendant  in  a  chancery  suit  pleads  to  the  whole  bill 
and  the  complainant  takes  issue  on  the  plea  and  It  Is  estab- 
lished by  the  testimony,  a  decree  should  be  rendered  for  the 
defendant  and  the  bill  dismissed;  and  this  is  true  though  the 
plea  was  insufficient  and  would  have  been  so  held  if  properly 
attacked. 

3.  Bill  to  annul  proceedings  in  attachment  suit;  burden  of  proo); 

sufficiency  of  evidence. — Where  a  bill  is  filed  by  creditors  to 
have  annulled  proceedings  in  an  attachment  suit,  whereby  the 
goods  of  complainant's  debtor  were  seized  and  sold,  upon  the 
ground  that  the  attachments  were  sued  out  by  the  attaching 
creditors  in  collusion  with  the  debtor,  without  the  existence 
of  any  statutory  ground  therefor,  and  for  the  purpose  of  hin- 
dering, delaying  and  defrauding  the  complainants  and  other 
creditors,  the  burden  of  proving  the  charges  made  is  upon  the 
complainant;  and  where  the  evidence  introduced  shows  with- 
out conflict  that  the  defendant  in  attachment  was  indebted 
to  the  plaintiffs  in  said  suit  and  the  evidence  further  tended 
strongly  to  show  that  there  was  at  least  probable  cause  for 
the  issuance  of  the  attachment,  the  averments  of  fraud  con- 
tained in  such  bill  are  not  sustained,  and  upon  such  evidence 
the  complainants  are  not  entitled  to  relief. 

4.  Attachment;  mere  fact  that  the  defendant  knew  of  issuance  does 

not  show  fraud. — The  mere  knowledge  on  the  part  of  the  de- 
fendant in  attachment  that  the  plaintiffs  in  such  suit  were 
purporting  to  sue  out  writs  of  attachment,  or  a  willingness  on 
the  part  of  such  defendant  that  the  attachment  should  be  sued 
out,  does  not,  of  itself,  raise  the  presumption  that  tnere  was 
a  covinous  agreement  or  fraudulent  collusion  between  the 
plaintiffs  and  the  defendant  in  suing  out  th«  attacnment. 
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Appeal  from  the  Chancery  Court  of  Henry* 

Heard  before  the  Hon.  William  L.  Parks. 

The  bill  in  this  case  was  filed  by  the  appellees  as  cred- 
itors of  J.  K.  Adair  &  Co.  The  purpose  of  the  bill  and 
the  facts  of  the  case  nec^essarj'  to  an  understanding  of 
the  decision  on  the  present  api)eal  are  suflSciently  stated 
in  the  opinion. 

Upon  the  final  submission  of  the  cause  upon  the  plead- 
ings and  proof,  the  chancellor  decreed  that  the  complain- 
ant was  entitled  to  the  relief  prayed  for,  and  ordered 
accordingly.  From  this  decree  the  defendants  appeal, 
and  assign  the  rendition  thereof  as  error. 

J.  B.  Dell,  for  appellants. — The  court  erred  in  ren- 
dering decrees  against  Margaret  Keller  and  John  Ginn. 
Each  of  these  parties  filed  pleas  to  the  jurisdiction  of 
the  court,  and  the  complainants  made  a  motion  to  strike 
each  of  the  pleas  from  the  file  for  causes  set  out.  This 
motion  was  never  passed  on  by  the  court  and  is,  therefore, 
waived. — Ely  ton  v.  Morgan ,  88  Ala.  434;  American 
Mortgage  Co.  t\  Inzer,  98  Ala,  608;  6  Ency.  PL  &  Pr., 
379.  The  waiver  of  this  motion  left  these  respondents 
mth  their  pleas  in  the  record  and  proven  by  the  evi- 
dence. This  entitles  them  to  a  decree  in  their  favor. 
Tyson  v.  Land  Co.,  121  Ala.  414;  Johnson  t\  Common 
Council,  127  Ala.  244. 

It  was  not  shown  by  the  evidence  that  the  attachments 
were  sued  out  in  fi*audulent  collusion  between  the  at- 
taching creditors  and  the  defendant  debtor. — Builders, 
etc.,  Supply  Co,  t\  First  Nat,  Bank,  123  Ala.  203. 

H.  A.  Pearce  and  Espy,  Farmer  &  Espy,  contra. 
The  allegations  of  the  bill  give  it  equity. — Henderson 
V.  Brown,  125  Ala.  566;  Collier  v,  Wertheimer,  122  Ala, 
320;  Gassenheimer  v.  Kellogg^  121  Ala.  109;  Weingarten 
V.  Marcus,  121  Ala.  187;  Comer  v.  Heidelbach,  109  Ala. 
220. 

SHAKPE,  J.--Oreditors  of  J.  R.  Adair  &  Co.  seek  by 
this  bill  to  have  annulled  proceedings  in  certain  attach- 
ment suits  whereunder  the  goods  of  that  firm  were  seized 
and  sold,  and  to  hold  tlie  plaintiffs  in  those  suits  to  ac- 
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count  as  trustees  in  itivitum  for  the  proceeds  of  the 
goods.  The  alleged  ground  upon  which  the  relief  is 
sought  is  that  the  attachments  were  sued  out  in  col- 
lusion with  the  debtors,  without  the  existence  of  any 
statutoi*y  ground  for  such  process  and  for  the  purpose 
of  hindering,  delaying  or  defrauding  the  complainants 
and  other  creditors. 

Only  the  defendant  Bank  of  Dothan  filed  an  answer. 
Decrees  pro  confcsso  were  taken  against  the  members 
of  the  firm  of  J.  R.  Adair  &  Co.,  and  the  remaining  de- 
fendants, John  Ginn  and  Margaret  Keller,  each  tiled  a 
plea  setting  up  their  non-residence  as  a  bar  w  the  court's 
jurisdiction  to  decree  relief  against  them.  • 

The  legal  sufficiency  of  these  pleas  was  not  tested, 
for  though  a  motion  to  strike  them  out  was  filed,  that 
motion  was  not  tried  or  submitted  to  be  passed  on, 
and,  therefore,  must  be  treated  as  abandoned. — Atneri- 
can  Mortgage  Co.  v.  Inzer ^  98  Ala.  608 ;  Elyton  Land  Co. 
V.  Morgan,  88  Ala.  434  6  Ency.  PL  &  Pr.,  370.  The 
cause  having  been  8ubmittt?d  for  final  decree  on  these 
pleas  among  other  matters  without  objection  urged,  it 
is  presumed  that  issue  was  taken  on  them. — Tyson  v. 
Decatur  Land  Co.,  121  Ala.  414.  Without  dispute  the 
non-residence  of  the  two  last  named  defendants  was 
proven  and  for  that,  if  for  no  other  reason,  they  were  en- 
titled to  have  the  bill  dismissed  as  to  them. — Tyson  v. 
Decatur  Land  Co.j  supra;  Johnson  v.  Common  Council. 
127  Ala.  244. 

The  evidence  does  not  in  our  opinion  sustain  the  bill's 
averments  of  fraud.  Without  confiict  it  proves  the  debts 
on  which  the  attachments  were  issued  in  favor  of  the  de- 
fendants, respectively,  and  also  circumstances  tending 
strongly  to  show  there  was  at  least  probable  cause 
for  their  issuanca  There  is  nothing  to  show  that  Adair 
&  Company  retained  any  interest  in  the  goods  or  re- 
ceived any  benefit  from  the  transaction.  If  they  did 
so  and  if  the  fact  be  material  the  burden  of  proving  it 
was  on  the  complainants. — Murray  v.  Heard,  103  Ala. 
400. 

It  appears  the  several  attachments  were  sued  out 
about  the  same  time  and  by  the  same  attorneys,  and 
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that  complainants'  witness  Baker  was  one  of  the  at- 
taching creditors.  His  testimony  tends  to  show  defend- 
ant J.  E.  Adair  assented  to  the  suing  out  of  his  attach- 
ment, and  was  present  at  the  office  of  those  attorneys 
when  the  other  attachments  were  being  sued  out  and  had 
knowledge  of  what  was  being  done.  Complainants'  only 
other  witness  was  the  notary  who  issued  the  attach- 
ments. He  first  testified  that  according  to  his  recollec- 
tion J.  R.  Adair  was  in  the  office  of  the  attorneys  referred 
to  when  the  writs  were  issued  to  the  constable,  but  on 
cross-examination  he  said  he  was  not  positive  that  Adair 
was  then  present,  and  that  if  he  was  he  neither  said 
nor  did  anj^thing  about  the  attachments. 

On  the  other  side  is  the  testimony  of  the  con- 
stable denying  tliat  Adair  was  present  when  he 
received  the  writs  and  of  the  two  bank  officers  af- 
firming the  good  faith  of  the  bank's  action  and  that 
of  Adair  which,  if  true,  is  inconsistent  with  collusion 
as  between  him  and  any  of  these  defendants. 

If  it  should  be  assumed  as  proven  that  Adair  was  in 
active  accord  with  the  bringing  of  Baker's  suit  his  atti- 
tude towards  the  suits  of  these  defendants  would  still 
be  left  conjectural.  Certainly  Adair's  mere  knowledge 
of  defendants'  pui*pose  to  sue  or  his  willingness  to  be 
sued,  if  shown,  would  not  of  itself  warrant  the  con- 
clusion that  defendants  were  parties  to  any  covinous 
agreement  or  were  acting  in  fraudulent  concert  with  the 
defendants  in  attachment. — Warren  v.  Hunt,  114  Ala. 
506. 

The  decree  appealed  from  will  be  reversed,  and  one 
will  be  here  rendered  dismissing  the  bill  and  directing 
that  complainants  pay  the  costs  in  the  chancery  court 
as  well  as  costs  of  appeal. 

Reversed  and  rendered. 


Digitized  by  VjOOQ IC 


624  SUPREME  COURT  i^^^-  Term, 

[Southern  Car  and  Foundry  Co.  v.  State  of  Alabama.] 


mm 

Southern    Car    and    Foundry  Co.    v. 
State  of  Alabama. 

Action  to  recover  License  Taw. 

1.  Action  f6r  license  tax;  sufficiency  of  plea. — In  an  action  to  re- 

cover a  license  or  privilege  tax,  a  plea  which  avers  that  the 
defendant  "procured  a  license  from  the  proper  authorities  to 
do  business  in  Alabama  for  the  time  mentioned  In  the  com- 
plaint," is  bad  and  subject  to  demurrer,  in  that  it  does  not 
aver  in  said  plea  that  the  license  alleged  to  have  been  procured 
was  paid  for. 

2.  Same:  same;  statute  of  limitations. — Under  the  authority  of  the 

statute,  (Acts  of  1898-99,  p.  202.  §  16),  a  suit  for  the  recov- 
ery of  a  license  tax  can  be  brought  any  time  within  five  years 
from  the  time  the  license  becomes  due;  and,  therefore,  in  an 
action  to  recover  a  license  tax,  pleas  setting  up  the  statute  of 
limitations  of  one  and  two  years  as  a  bar  to  the  action  are 
bad  and  subject  to  demurrer. 
3.  License  tax;  sale  hy  one  corporation  to  another  does  not  as- 
sign a  license. — The  purchase  of  the  stock,  property  and  busi- 
ness of  one  corporation  by  another  corporation,  does  not  auth- 
orize the  latter  company  to  do  business  under  a  license  issued 
to  the  former  company,  nor  is  the  latter  company  entitled 
to  be  credited  to  the  amount  of  the  license  tax  paid  by  the 
selling  company  on  a  license  tax  acquired  by  the  buying 
company  for  the  years  in  which     the     purchase    is    made. 

4.  Same;  statute  imposing  such  tctx  on  corporations  constitutional. 

The  statute  requiring  all  corporations,  foreign  and  domestic, 
doing  business  in  this  State,  not  otherwise  specially  required 
to  pay  a  license  tax,  to  pay  an  annual  privilege  tax  graduated 
by  the  paid  up  capital  of  the  corporation,  (Code,  §  2142,  subd. 
55),  is  the  exercise  of  legitimate  authority  of  the  legislature, 
and  such  statute  is  valid  and  not  unconstitutional. 

5.  Same;  interest  recoverable. — Interest  is  recoverable  on  unpaid 

license  taxes. 

Appeal  from  the  Citj  Court  of  Anniston. 
Tried  l>efore  the  Hon.  Thos.  W.  Coleman.  Jr. 
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This  action  was  brought  by  the  appellees  against  the 
appellant,  to  recover  a  license  privilege  tax  for  the  years 
1899,  1900,  1901  and  tax  commissioners'  fees  thereon, 
the  amount  of  said  taxes  being  five  hundred  dollars  for 
one  year  and  the  fees  fifty  dollars  on  each  amount 

The  defendant  pleaded  the  general  issue  and  several 
special  pleas.  The  third  plea  was  as  follows :  "Third : 
That  it  had  procured  license  from  the  proper  authori- 
ties to  do  business  in  Alabama  for  the  time  mentioned 
in  the  complaint"  The  other  special  pleas  referred  to 
in  the  opinon  are  sufficiently  shown  therein.  The  plain- 
tiff demurred  to  the  third  plea  upon  the  ground  that  it 
fails  to  a.ver  that  the  defendant  had  paid  for  and  taken 
out  a  license  under  which  the  suit  was  brought,  and 
that  it  does  not  aver  that  the  licenses  were  taken  out 
before  suit  was  brought  This  demurrer  was  sustained. 
The  demurrers  interposed  to  pleas  four  and  four  and 
a  half  and  five  were  upon  he  ground  that  said  pleas 
presented  no  defense  to  the  action,  and  that  the  statute 
of  limitations  of  one  and  two  years  waB  no  bar  to  the  re- 
coverj'^  of  the  license  tax.  These  demurrers  were  sus- 
tained. 

The  cause  was  tried  by  the  court  without  a  jury,  upon 
an  iigreed  statement  of  facts  which  was  in  words  and 
figures  as  follows :  "That  the  defendant.  Southern  Car 
and  Foundry  Company,  is  a  corporation  organized  un- 
der the  laws  of  the  State  of  New  Jersey ;  that  said  cor- 
poration was  organized  some  time  before  June  1st,  1899, 
and  that  on  June  1st,  1899,  it  had  and  that  it  has  had 
continuouosly  since  that  date  a  paid  up  capital  stock  ex- 
ceeding one  million  dollars ;  that  the  defendant  engaged 
in  business  in  Calhoun  county,  Alabama,  viz.,  in  the 
business  of  building  cars,  etc.,  on  the  first  day  of  June, 
1899j  and  that  it  has  continued  in  business  In  said 
county  during  the  years  1899,  1900  and  1901  to  the 
present,  having  been  engaged  during  all  of  said  time  at 
Anniston  in  said  county  in  the  building  of  cars,  etc. ;  that 
the  defendant  had  not  taken  out  any  license  from  the 
judge  of  probate  of  Calhoun  county  to  do  business  in 
the  State  of  Alabama,  for  any  one  of  said  years,  and 
that  before  the  bringing  of  this  suit  the  tax  commis- 
sioner of  Calhoun  county  reported  to  the  judge  of  pro- 
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bate  of  said  county  the  failure  of  the  defendant  to  take 
out  such  license  for  each  of  said  years  and  that  the 
defendant  failed  or  refused  to  take  out  such  license,  and 
that  thereupon  this  suit  wa«  brought;  that  while  the  de- 
fendant had  during  the  said  ywirs  1899,  1900  and  1901 
a  paid  up  capital  stock  exceeding  one  million  dollars, 
only  tv/o  hundred  thousand  dollars  of  its  said  capital 
stock  waii  invested  in  property  or  business  in  the  State  of 
Alabama,  the  balance  of  its  capital  being  invested  in 
other  States  or  used  in  business  in  other  States.  That  the 
Southern  Car  &  Foundry  Company  had  prior  to  the  first 
day  of  June,  1899,  purchased  the  stock,  property  and 
business  of  the  Elliott  Car  Company,  a  corpoi-ation  exist- 
ing under  the  laws  of  Alabama,  l(X*ated  at  (iadsden,  Ala- 
bama, having  a  capital  stock  of  one  hundred  and  fifty 
thousand  dollars,  iind  that  said  Elliott  Car  Company  had 
taken  out  a  license  to  do  business  in  the  county  of  EUy 
wah  for  the  year  1899,  having  paid  therefor  the  sum  of 
|75  to  the  State  and  f37.50  to  the  county  of  Etowah; 
that  for  the  year  1900  the  Southern  Car  and  Foundry 
Company  paid  to  the  judge  of  probate  of  Etowah  county 
the  sum  of  $75  for  the  State  and  $37.50  for  the  county ; 
and  like  sums  for  the  year  1901;  and  for  this  sum  the 
judge  of  probate  of  Etowah  county  issued  to  it  a  license 
to  do  business  as  a  corporation  for  each  of  said  yt^ars; 
that  except  as  above  stiitcxi  the  Southern  Car  and  Foun- 
<lry  Company  did  not  piiy  any  license  taxes  to  the  State 
or  to  any  ccmnty  for  the  years  1899,  1900  or  1901,  and 
that  no  license  was  issued  in  the  name  of  tlie  Southern 
Car  and  Foundry  Company  for  1899,  and  that  it  paid 
only  $75  to  the  State  for  1900,  and  a  like  sum  of  |75 
for  1901 ;  that  the  Southern  Car  and  Foundry  Company 
is  authoriz(^l  and  empowered  under  its  charter  to  en- 
gage in  the  manufactui-e  of  cars,  to  operate  rolling  mills, 
machine  shops,  and  to  do  a  general  manufacturing  busi- 
ness; that  (m  June  1,  1899,  the  Southern  Car  and  Foun- 
dry Co.  t^>ok  a  l(^se  from  the  Illinois  Car  and  Equip- 
ment Co.,  of  its  proixn-ty  in  Calhoun  county,  Alabama, 
and  operatxxl  tJie  plant  of  the  latter  company  in  said 
county  for  the  remainder  of  the  year  1899 ;  and  that  said 
Illinois  (^ar  and  Equipment  Company  was  a  corporation 
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organized  under  the  laws  of  New  Jersey,  having  a  paid 
up  capital  stock  of  over  one  million  dollars,  and  had 
paid  a  license  tax  of  five  hundred  dollars  to  the  State 
of  Alabama,  and  two  hundred  and  fifty  dollars  to  the 
county  of  Calhoun  for  the  year  1899,  and  a  license  had 
been  duly  issued  to  it,  I.  C.  &  E.  Co.,  for  that  year.^^ 
The  court  rendered  a  judgment  for  the  plaintiff,  taxing 
the  amount  of  his  recovery  at  $1,701.33.  To  the  rendi- 
tion of  this  judgment  defendant  duly  excepted.  The  de- 
fendant appeals,  and  assigns  as  error  the  rulings  of 
the  court  in  sustaining  the  demurrers  to  the  pleadings 
and  the  rendition  of  judgment  in  favor  of  the  plaintiff. 

J.  J.  WiLLETT,  for  appellant — Taxes  imposed  upon 
privileges  of  coi-porations  are  taxes  upon  their  property 
and  are  subject  to  the  limitations  of  the  constitution  re- 
quiring the  property  of  corporations  to  be  taxed  like 
that  of  individuals,  in  proportion  to  its  real  value. 
Gulf,  etc.,  R.  R.  Co.  v,  Hewes,  22  Sup.  Ct.  Rep.  26 ;  Wil- 
minytouy  etc.,  R.  R.  Co.  v.  Reid,  13  Wall.  264;  Adams 
Express  Co.  v.  Auditoy^,  163  U.  S.  195;  Veazie  Bank  v. 
Fen  no,  8  Wall.  533. 

If  the  privilege  tax  for  doing  business  in  Alabama  is 
a  property  tax,  it  is  contrary  to  the  constitution  of  Ala- 
bama, where  it  seeks  to  make  the  corporation  pay  a  tax 
based  upon  a  million  dollar  capital  stock  when  only  two 
hundred  housand  dollars  was  used  in  its  business  in  the 
State  of  Alabama — because  it  would  be  repugnant  to  the 
constitution  of  Alabama  of  1875,  section  1,  article  XI, 
Code  of  1896,  page  94. 

Chas.  G.  Brown^  Attorney-General,  and  W\  P.  Ackek^ 
contra. — The  court  sustained  a  demurrer  to  the  pleafi, 
and  properly  so,  for  the  recovery  of  a  license  tax  is  ex- 
pressly authorized  to  be  brought  at  any  time  witliin  five 
years.— Acts,  1898-99,  p.  202,  §  16. 

The  legislature  has  not  exceeded  its  authority  in  bas- 
ing the  amount  of  the  license  tax  upon  the  entire  capi- 
tal stock  of  the  corporation.  This  has  been  expressly  de- 
cided by  this  court  and  by  the  Supreme  Court  of  the 
United  States. — Phoenix  Carpet  Co.  v.  State,  118  Ala. 
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43;  Horn  Hilvcr  Mining  Co.  v.  People,  143  U.  S.  305; 
Home  Ins.  Co.  v.  People,  134  U.  S.  594. 

The  statute  makes  no  distinctiou  between  foreign  and 
domestic  corporations,  and  it  is  clearly  settled  by  the 
Supreme  Court  of  the  United  States  that  a  foreign  cor- 
poration cannot  complain  that  it  is  subjected,  to  the  same 
law  a^  a  domestic  corporation.  The  extent  of  the  tax  is 
purely  a  matter  for  the  legislature  and  any  interference 
with  it  is  beyond  the  jurisdiction  of  the  courts  A  tax 
on  corporate  franchises  has  no  limitations,  but  the  dis- 
cretion of  the  taxing  power. — Horn  Silver  Min.  Co.  v. 
People,  supra;  Home  Ins.  Co.  v.  People^  supra.  The 
plaintiff  was  entitled  to  a  judgment  for  the  amount 
of  the  taxes  for  the  three  years  with  interest  thereon. 
Code,  §  4008;  Jebeles  v.  State^  117  Ala.  174. 

DOWDELL,  J.— This  is  a  suit  by  the  State  to  re- 
cover of  the  defendant,  Southern  Car  &  Foundry  Co., 
a  cori>oration,  a  license  tax  for  tlie  years  1899,  1900 
and  1901,  and  tlie  tax  commissioner's  fees  thereon. 
The  cause  was  tritnl  by  the  court  without  a  jury,  on  an 
agrefHl  statement  of  the  facets,  and  a  judgment  was  ren- 
dered in  favor  of  the  State*,  from  which  the  defendant 
appeals. 

The  first  assignment  of  error  challenges  the  court's 
ruling  in  sustaining  the  plaintiff's  demurrer  to  the 
third  plea.  This  plea  ^as  bad,  if  for  no  other  reason, 
in  not  averring  that  the  license  alleged  to  have  been 
procured,  was  paid  for,  and  was  open  to  that  ground 
of  demurrer. 

Demurrei-s  wei*e  also  sustained  to  pleas  4,  4^,  and 
5, — assignments  of  error  2,  3  and  4.  These  pleas  set  up 
in  answer  to  the  complaint,  the  statute  of  limitations 
of  one  and  two  years.  The  statute  expressly  author- 
izes suit  for  recovery  of  a  license  tax  at  any  time  within 
five  years.— Acts,  1898-99,  p.  202,  §  16.  The  court  prop- 
erly sustained  the  demurrers  to  these  pleas. 

The  purchase  of  the  stock,  property  and  business  of 
the  Elliott  Car  Co.  by  the  defendant  company,  did 
not  authorize  the  latter  company  to  do  business  under 
a  license  issued  t^  the  former  company  for  the  year  1899, 
nor  was  it  entitled  to  a  credit,  to  the  amount  of  the 
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license  tax  paid  by  the  Elliott  Car  Co.,  on  the  amount 
of  the  license  tax  required  of  the  defendant  company 
for  that  year.  A  license  is  personal,  and  cannot  be 
assigned.  But  it  is  not  even  pretended  here  that  there 
had  been  any  assignment  of  its  license  by  the  Elliott 
Car  Co.  to  the  defendant — Long  v.  State,  27  Ala.  32; 
2  Am.  &  Eng.  Ency.  Law  (2d  ed.),  p.  1049  and  notes. 

The  defendant  company  is  a  foreign  corporation  and 
its  paid  up  capital  stock  exceeds  one  million  dollars 
(11,000,000).  Section  4122,  subdivision  55  of  the  Code 
provides :  "All  carporationsi  /doing  business  in  this 
State,  whether  organized  in  this  State  or  in  anothei' 
State  or  country,  not  otherwise  specifically  required  to 
pay  a  licnse-tax,  shall  pay  annually  the  following  priv- 
ilege taxes :  ♦  ♦  ♦  Corporations  whose  paid  up  cap- 
tal  stock  exceeds  one  million  dollars,  five  hundred  dol- 
lars." This  provision  of  the  statute  is  too  plain  to 
call  for  constiniction.  There  is  nothing  here  upon  which 
to  base  an  argument  that  the  legislature  intended  the 
amount  of  the  license  tax  to  be  regulated  by  the  amount 
of  the  capital  stock  actually  employed  in  the  business. 
The  amount  of  the  license  ta.x  is  expressly  based  ui)on 
the  entire  capital  stock,  paid  up,  and  this,  the  legisla- 
ture had  the  power  and  authority  to  do.  The  statute 
makes  no  distinction  between  foreign  and  domestic  cor- 
porations, and  it  is  well  settled  that  a  foreign  corpora- 
tion cannot  complain  that  it  is  subject  to  the  same 
law  applicable  to  and  governing  domestic  corporations. 
The  extent  of  the  tax  imposed  is  entirely  within  the  dis- 
cretion of  the  taxing  power.  The  following  authorities 
seem  to  be  conclusive  on  the  above  propositions :  Phoe- 
nix Carpet  Co.  r.  State,  118  Ala.  43;  Horn  Silver  Min- 
ing Co.  V.  People^  143  U.  S.  305;  jETome  Ins.  Co.  v. 
People,  134  U.  S.  594. 

On  the  unpaid  license  tax  interest  was  recoverable. 
Code,  §  4008. 

The  court  in  rendering  judgment  allowed  the  defend- 
ant credit  for  the  seventy-five  dollars  paid  by  the  de- 
fendant for  each  of  the  years  1900  and  1901.  The 
facts,  therefore,  do  not  sustain  the  assignment  of  error, 
as  to  a  failure  to  give  this  credit 

We  find  no  error  in  the  record,  and  the  judgment  must 
be  aflSrmed. 
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Motes  V.  Robertson  et  al. 

Bill  in  Equity  for  Equitable  Assignment  and  Sub- 
rogation. 

1.  Equitable  assignment  and  subrogation;  when  shown  to  exist. 
Where  one  who,  though  having  no  previous  interest  and  Deing 
under  no  obligation,  pays  off  a  mortgage  or  advances  money 
for  its  payment  at  the  instance  of  the  mortgagor,  and  for  his 
benefit,  such  person  is  in  no  true  sense  a  stranger  and  volun- 
teer, but  is,  under  the  doctrine  of  equitable  assignment,  en- 
titled to  be  subrogated  to  the  lien  of  said  mortgage  for  the 
reimbursement  of  the  amount  paid  thereon. 

Ai*PEAL  from  the  Chancery  Court  of  Pike. 

Heard  before  the  Hon.  William  L.  Pabks. 

The  bill  in  this  case  was  filed  by  the  appellant,  M. 
E.  Motes,  against  the  appellees,  Dick  Roberson  and 
Mary  J.  Roberson,  his  wife,  for  he  purpose  of  hav- 
ing a  mortgage  executed  by  the  defendants  to  the  Edin- 
burgh American  Land  Mortgage  Company  and  another 
mortgage  executed  by  tJie  defendants  to  the  Loan  Com- 
pany of  Alabama,  eijuitably  assigned  to  the  complain- 
ant, and  at  the  same  time  praying  that  the  complainant 
be  subrogated  to  the  lien  of  said  mortgages. 

It  is  alleged  in  the  bill  that  she,  "at  the  i^equest"  of 
defendant  "paid  for  him,  or  advanced  to  him  to  be  paid 
on  his  past  due  payments  on  said  mortgage  debts  and 
which  were  so  paid." 

The  bill  further  alleges  that  "said  sums  paid  or  ad- 
vanced to  be  paid  on  said  mortgages  have  never  been 
repaid  or  returned  to  complainant  and  that  they  are 
justly  due  with  the  interest  thereon;  that  on  the  31st 
day  of  August,  1897,  complainant  recovered  a  judg- 
ment against  defendant  Dick  Roberson  on  a  promissory 
not^  bearing  date  January  28,  1891,  given  for  the  afore- 
said amounts  or  sums  paid  or  advanced  on  said  mort- 
gage debts  and  for  other  and  different  uses,  all  amount- 
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ing  to  $600."  It  is  further  alleged  that  at  the  time  com- 
plainants made  the  payments  for  Dick  Koberson,  or  ad- 
vanced to  him  the  money  for  that  purpose,  that  he  was 
indebted  to  complainant  in  a  large  amount  for  ad- 
vances and  plantation  supplies  to  enable  him  to  make 
his  crops  and  had  been  since  the  years  1888  to  1892, 
and  a  foreclosure  of  said  mortgage  would  have  taken 
from  Dick  Roberson  the  means  of  meeting  his  obliga- 
tions to  complainant,  and  added  greatly  to  the  j)eril  of 
complainant  as  to  all  debts  due  her. 

The  defendants  demurred  to  the  bill  and  made  a 
motion  to  dismiss  it  for  the  want  of  equity.  Upon 
the  submission  of  the  cause  upon  the  demurrer  and 
the  motion  to  dismiss,  the  chancellor  rendered  a  decree 
sustaining  tlie  motion  to  dismiss.  From  this  decree 
the  complainant  appeals,  and  assigns  ^the  rendition 
tlioreof  as  error. 

J.  K.  MoTES^  for  appellant,  cited  Millholland  v.  Tif- 
fany, 64  Md.  455;  Yaple  i\  Stephens,  35  Kan.  680; 
Roherson  r.  Moirell,  66  Md.  530;  Tolman  v.  Smith,  b5 
Cal.  280;  Sheldon  on  Subrogation,  21,  31,  371;  /.  Gen- 
eral Digest,  p.  1740,  §  26;  6  /&.  p.  1951,  §  15;  7  lb. 
p.  1844,  §  26;  9  Ih.  p.  4236,  §  1;  Faulk  r.  CaUotvay, 
123  Ala.  325. 

A.  C  Worthy,  contra,  cit^d  Sheldon  on  Subrogation, 
4,  §  3;  Simmouff  i:.  Walker^  18  Ala.  664;  Jones  v.  Lock- 
ard,  89  Ala,  575;  Fry  v,  Haniner,  50  Ala,  52;  Fettus  i;. 
McKinney,  74  Ala.  108. 

McCLELLAN,  C.  J.— It  is  laid  down  by  Mr.  Pom- 
eroy  that  "The  doctrine  [of  equitable  assignment]  is 
also  justly  extended,  by  analogy,  to  one  who,  having 
no  previous  interest,  and  being  under  no  obligation, 
pays  off  the  mortgage,  or  advances  money  for  its  pay- 
ment, at  the  instance  of  a  debtor  party  and  for  his  bene- 
fit, such  person  is  in  no  true  sense  a  mere  stiunger  And 
volunteer."  The  doctrine  thus  stated  has  recently  be<^n 
approved  and  applied  by  tliis  court,  {Faulk  et  al.  v, 
Calloway  J  123  Ala.  325)  ;  and  it  is  believed  not  to  be 
inconsistent  with    any   of  our  previous   adjudications. 
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Applying  it  to  the  facts  averred  in  the  present  bill,  the 
conclusion  must  be  that  the  bill  presents  a  case  for 
equitable  relief  by  way  of  subrogation  to  the  lien  of 
the  mortgage  given  by  Dick  Roberson  to  the  Mortgage 
Company  for  the  reimbursement  of  complainant  in  re- 
spect of  the  sums  she  paid,  directly  or  indirectly,  at 
his  instance  and  request  on  the  mortgage  debt  Our  con- 
clusion is,  therefore,  that  the  chancellor  erred  in  dis- 
missing the  bill  for  want  of  equity. 
Reversed  and  remanded. 


Alabama  Mutual  Fire  Insurance  Co. 
V.  Minchener, 

Action  upon  Fire  Insurance  Policy. 

1.  Action  upon  insurance  policy;  admissibility  of  evidence, — ^When 
an  insured,  who  has  contracted  for  insurance,  informs  the 
agent  of  the  insurance  company  who  is  authorized  to  issue 
the  policy,  of  his  desire  to  take  out  a  policy  of  fire  insurance 
upon  a  house  and  points  out  to  such  agent  which  house  It  is, 
and  the  agent,  in  describing  the  house  insured  in  the  policy, 
makes  it  uncertain  which  house  is  included  therein,  in  an 
action  upon  said  policy,  it  is  competent  for  the  insured  to 
testify  as  to  whether  or  not  he  pointed  out  to  the  agent  the 
house  that  was  burned  as  the  one  w^hich  was  to  be  insured 
and  told  him  that  that  was  the  house  upon  which  he  wished 
the  insurance. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  H[on.  John  P.  Hubbard. 

This  was  an  action  brought  by  the  appellee  against 
the  appellant;  and  counted  upon  a  fire  insurance  policy. 
The  defendant  pleaded  the  general  issue. 

The  policy  of  insurance  described  the  property  insured 
as  "the  one  story  shingle  roof  frame  building  and  ad- 
joining communicating  additions  thereto.  Including 
foundations,  which  is  occupied  as  a  dwelling  house,  and 
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situated  on  the  east  side  of  Minchener  street,  in  Troy, 
Alabama." 

It  was  shown  that  the  duly  constituted  general  agent 
of  the  defendant  company,  with  authority  to  make  con- 
tracts for  the  company  and  issue  policies  of  insurance 
at  Troy,  Alabama,  duly  executed  and  delivered  to  plain- 
tiff he  policy  sued  on,  on  the  day  of  its  date,  for  which 
he  was  paid  the  premium ;  that  on  the  date  of  the  issu- 
ance of  the  policy,  the  plaintiff  was  the  owner  of  the 
property  insured,  which  was  known  as  the  C  W.  Wil- 
liams place;  that  no  written  application  was  made  by 
plaintiff  for  insurance  thereon,  but  it  was  described  by 
the  plaintiff  to  the  agent  by  pointing  it  out  and  showing 
it  to  him. 

The  plaintiff  testified  that  the  house  was  on  a  street 
in  the  city  of  Troy,  on  the  east  side  of  his,  the  plaintiff's, 
mill  in  said  city,  v/hich  street  he  had  heard  called  by 
the  name  of  Lake  street  and  also  by  the  name  of  Min- 
-chener  street,  and  was  most  commonly  called  Lake  street; 
that  plaintiff  had  nothing  to  do  with  the  description  of 
the  property  further  than  to  point  it  out  to  the  agent, 
who  was  present  and  saw  it  and  who  wrote  out  the  de- 
scription of  the  property  as  it  appears  in  the  policy  and 
handed  it  to  the  plaintiff,  who  retained  it,  not  knowing 
the  particular  description  employed,  until  the  fire  oc- 
curred. It  was  fuilJier  shown  that  plaintiff  had,  there- 
tofore, had  his  lands  in  Troy  surveyed  and  a  map  made 
of  them  which  he  filed  and  had  recorded  in  the  probate 
oflBce  of  said  county  of  Pike,  in  all  respects  according 
to  the  statute;  and  according  to  said  map,  the  lot  on 
which  the  C.  W.  Williams  house  is  located — ^said  house 
being  the  one  insured  and  destroyed  by  fire — is  located 
on  Lake  street;  that  according  to  said  maip,  there  is  a 
Minchener  street  in  said  city  which  lies  east  of  Lake 
street,  and  plaintiff  owned  a  house  on  the  east  side  of 
that  street  of  the  value  of  about  $250,  while  the  value 
of  the  one  destroyed  by  fire  was  shoTvn  to  be  $600. 

There  was  no  controversy,  as  the  bill  of  exceptions 
states,  of  the  right  of  plaintiff  to  recover,  if  he  is  allowed 
to  show  that  the  Williams  house  was  the  one  insured  and 
intended  to  be  insured  by  plaintiff  and  defendant's 
agent 
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The  court,  at  the  retjuest  of  plaintiff,  gave  the  gen- 
eral affirmative  charge  in  its  behalf.  To  the  giving  of 
this  charge  the  defendant  duly  excepted,  and  also  ex- 
cepted to  the  court's  refusal  to  give  the  general  affirma- 
tive charge  reciut^sted  by  it. 

There  were  verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals,  and  assigns  as  error  the  several  rul- 
ings of  the  trial  court,  to  which  exceptions  were  re- 
served, and  the  rulings  of  the  court  upon  the  charges 
asked. 

Foster^  Samfobd  &  ( 'ARROLl,  for  appellant,  cited  May 
on  Insurance^  §  173;  Russell  r.  Russell,  64  Ala,  500; 
Mobile  L.  I.  Co.  v,  Pruetty  74  Ala.  497;  Insurance  Co. 
t\  Moury,  96  U.  kS.  547;  Thompson  v.  Ins.  Co.,  104  U. 
S.  259;  24  U.  S.  Kep.  (L.  €.  P.  ed.),  674;  Chambers  v. 
Ringstaff,  69  Ala.  144 ;  Gaston  v.  Weir,  84  Ala.  196. 

E.  R.  Brannen%  contra^  cited  in.  Mat.  L.  I.  Co.  v. 
Wilkinson,  13  Wall.  231;  Amer.  Ins.  Co.  v.  Mahone, 
21  Wall.  152;  Ala.  0.  L.  Ins.  Co.  v.  Garner,  11  Ala,  210; 
Williamson  v.  Ins.  Asso.,  84  Ala.  106;  Creed  v.  Sun  F. 
Ins.  Co.,  101  Ala,  522;  Amer.  Cen.  Ins.  Co.  v.  MeLana- 
than,  11  Kan.  533;  1  Maj'  on  Insurance  (3d  ed.),  §§ 
144-A. 

HARALSON,  J. — A  policy  of  insurance  should  desig- 
nate the  property,  so  that  the  subject  insured  and  the 
risk  nuiy  be  determined.  In  case  of  doubt  as  to  what 
property  is  covertnl,  the  construction  will  l>e  against 
the  insurer. — 2  Joyce  on  Insurance,  §  1690. 

Touching  mistakes  in  the  description  of  property  in- 
sured, Mr.  Hay  observes  that  ^'knowledge  of  the  com- 
pany or  its  agents  of  the  unti'Utlifulness  of  the  state- 
ments as  to  the  distance  of  neighboring  buildings,  or  of 
ina(*curacy  or  incompleteness  in  the  description  of  tlie 
property,  at  the  time  when  the  insurance  is  effected,  by 
the  general'  concurrence  of  the  more  recent  decisions, 
will  estop  the  insurers  from  setting  up  such  untruth- 
fulness in  defense." — 1  May  on  Insurance,  §  262.  Again, 
the  same  author  states  the  rule  of  modern  decisions  to 
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be,  that  "a  party  who  deals  with  an  agent,  through 
whom  he  applies  for  and  obtains  a  policy,  has  a  right 
to  presume  that  su(*h  material  facts  as  are  made  known 
to  him,  are  known  to  the  principal,  and  when  policies 
are  issued  with  a  full  knowledge  of  such  facts,  the  in- 
sured is  to  suffer  no  prejudice,  nor  are  the  insurers  to 
gain  any  advantage  by  insisting  upon  conditions  which 
it  would  be  dishonest  to  enforca" — §  498. 

In  case  of  tJie  insurance  of  a  ship,  which  is  as  appli- 
cable to  a  house,  it  is  said :  "If  both  parties  have  in  view 
the  same  vessel,  and  the  underwriter,  when  the  policy  is 
issued,  knows  its  true  name,  and  it  is  intended  to  in- 
sure that  particular  ship,  a  mistake  in  the  name  of  the 
vessel  would  not  prevent  a  recovery  for  its  loss,  there 
being  no  fraud  or  concealment,  and  the  contract  being 
otherwise  valid  and  complete." — 2  Joyce  on  Ins.,  §  1445; 
Hughes  v.  Mercantile  Ins.  Co.y  55  N.  Y.  265. 

In  James  Rivers  Ins.  Co.  v.  Merritt  &  Robertson^  47 
Ala,  387,  the  plaintiffs  stated  verbally  to  defendant's 
agent  that  they  desired  insurance  on  their  saw  mill  and 
machinery,  and  told  him  where  it  was.  The  agent  vis- 
ited it  for  the  purjKvse  of  examination  and  inspected 
it  to  his  satisfaction,  and  afterwards  wrote  the  applica- 
tion which  the  plaintiffs  made.  A  loss  occurred,  and  on 
suit  for  its  recovery,  the  company  defended  on  the 
ground  that  tlie  insurance  was  obtained  on  the  written 
application  of  plaintiffs,  and  there  was  a  misrepresen- 
tation or  concealment  of  the  presence  of  a  planing  ma- 
chine in  the  building  insured,  which  was  not  included 
in  the  property  insured.  The  court  said  that  the  agent 
visited  the  saw-mill  for  the  purpose  of  examination,  and 
inspected  it  to  his  satisfaction.  He  saw  the  planing 
machine,  and  made  inquiries  about  it.  Afterguards,  he 
wrote  the  application  which  the  plaintiffs  mada  He 
insured  other  planing  mills  at  the  same  rata  Upon 
thig  evidence  the  court  held,  that  there  was  no  error  in 
a  charge  which  instructed  the  jury  that  if  defendant's 
agent  wrote  the  application  and  did  so  in  such  form 
as  to  include  the  planing  mill,  and  such  was  the  inten- 
tion of  the  plaintiff,  Robertson,  and  the  agent,  then  the 
defendant  was  liable  for  the  insurance  on  the  machin- 
ery including  the  planing  mill. 
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On  the  examination  of  the  insured,  he  was  asked  to 
"state  whether  or  not  this  house  known  a^  the  Wil- 
liams place,  on  the  east  side  of  said  street  mentioned 
by  you  (most  commonly  called  Lake  street,  and  which 
was  called  also,  Minchener  street),  was  the  house  which 
you  pointed  out  to  the  agent  of  defendant  company,  and 
told  him  this  was  the  property  you  wanted  him  to  in- 
sure?" This  question  was  objected  to  for  that  it  called 
for  illegal,  irrelevant  and  immaterial  evidence,  and  more 
especially,  because  the  policy  itself  was  the  best  evi- 
dence of  what  house  was  intended  to  be  insured,  and 
because  the  evidence  called  for  tended  to  prove  the  in- 
tention of  the  parties.  The  court  allowed  the  witness 
to  answer,  that  he  pointed  out  said  Williams  house  to 
the  agent,  and  told  him  he  wanted  a  policy  of  insurance 
on  that  house.  There  was  no  error  in  the  admission  of 
this  evidence.  It  tended  to  show,  which  it  w^as  com- 
petent to  do,  that  this  )>arlicular  house  and  no  other, 
was  the  one  the  agent  insured.  If  there  was  any  in- 
definiteifess  or  uncertainty  in  the  description,  it  was 
the  act  of  defendant's  agent,  and  this  evidence  made  the 
matter  plain. — Guilmartiyi  v.  Wood,  76  Ala.  209;  tiyn- 
dicatc  Ins.  Co.  t\  Catchings^  104  Ala.  176;  Pope  t\ 
Glens  Falls  Ins.  Co.,  130  Ala,  356. 

For  the  same  reason,  there  was  no  error  in  allowing 
the  witness,  against  the  objection  of  defendant,  to  an- 
swer in  the  affirmative,  the  question,  "Whether  or  not 
you  and  the  said  Joseph  Minchener,  Jr.,  as  the  agent 
of  defendant^  then  and  tJiere  agreed  upon  and  con- 
tracted for  a  ?400  policy  on  said  building  and  appur- 
tenances, which  policy  was  to  run  and  be  in  force  for 
three  years  from  that  date,  and  which  was  to  be  issued 
to  you  in  said  company,  and  which  was  subsequently 
issued  to  you,  and  which  is  the  policy  sued  on  in  this 
case?'' 

There  was  no  conflict  in  the  evidence  and  it  was  con- 
ceded that  there  was  no  controversy  as  to  the  right  of 
the  plaintiff  to  recover,  if  he  was  allowed  to  show  that 
the  Williams  house  was  tlie  one  intended  by  him  and  de- 
fendant's agent  to  he  insured. 

The  judgment  below  must  be  affirmed. 
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Hall  4&  Brother  v.  Westet*!!  Assurance    lH-^ 

Co. 

Action  on  Fire  Insurance  Policy. 

1.  Insurance;  arbitration  clause;  result  of  refusal  to  comply  with 

provisions  ty  one  of  the  parties. — ^Where  in  a  policy  o/  fire 
insurance,  there  is  contained  a  provision  Tor  arbitration  of 
the  amount  of  the  loss  in  the  event  of  a  disagreement  as  to 
such  amount,  if  either  party,  after  a  disagreement  as  to  the 
amount  of  the  loss  and  a  request  by  the  other  party  for  arbi- 
tration, in  bad  faith  prevent  such  ascertainment  by  arbitra- 
tion by  refusing  to  proceed  therewith,  or  by  insisting  upon 
the  selection  of  improper  arbitrators,  or  by  undue  interfer- 
ence with  them  after  their  selection,  the  other  party  is  there- 
by absolved  from  further  obligation  to  arbitrate;  and  if  such 
fault  be  attributable  to  the  insured  it  is  a  defense  to  the 
action  on  the  policy,  but  if  to  the  insurer,  the  lack  of  an 
award  is  not  available  to  defeat  a  recovery  on  such  policy. 

2.  Saitie;  same;  same. — Where  the  arbitration  clause  m  a  policy 

of  fire  insurance  provides  that  in  the  event  of  a  disagreement 
as  to  the  amount  of  the  loss,  the  amount  of  the  loss  should 
be  ascertained  by  arbitration,  and  that  the  arbitrators  should 
each  be  "competent  and  disinterested,"  if,  under  the  agree- 
ment for  submission  to  arbitration  under  such  clause  the  arbi- 
trator named  by  the  insurer  is  not  disinterested  and  this  fact 
is  known  to  the  insurer,  but  unknown  to  the  insured,  the 
latter  is  not  bound  by  the  agreement  to  arbitrate,  althougn 
the  selection  of  such  interested  or  partial  arbitrator 
was  agreed  to  by  him;  and  under  such  circumstances  the  in- 
surer is  at  liberty  to  prosecute  a  suit  upon  the  policy  of  in- 
surance and  tae  agreement  of  submission  to  arbitrate  presents 
no  defense  to  the  action. 

3.  Same;  same;  general  affirmative  charge. — Where  In  an  action  on 

a  fire  insurance  policy  which  contained  a  provision  for  arbi- 
tration in  the  event  of  disagreement  as  to  the  amount  of  the 
loss,  it  is  shown  that  the  insured  and  insurer,  upon  disagree- 
ing as  to  the  amount  of  the  loss,  agreed  to  a  submission  to 
arbitration  as  provided  by  said  clause,  and  that  each  selected 
an  appraiser,  who,  together  selected  an  umpire  as  provided 
for,  but  there  was  evidence  tending  to  show  that  the  appraiser 
selected  by  the  insurer  was  not  disinterested,  but  had  been 
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employed  by  the  insurer  in  many  such  cases  and  manifested 
an  unusual  interest  in  behalf  of  the  insurer,  showing  a  bias 
in  its  behalf,  it  is  error  to  give,  in  such  suit,  the  general  af- 
firmative charge,  requested  by  the  defendant 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  the  appellants,  Hall  & 
Brother  against  the  Western  Assurance  Company  of 
Toronto,  and  counted  in  the  statutory  form  upon  a  fire 
insurance  policy,  seeking  to  recover  the  loss  sustained 
by  fii*e  of  said  articles  included  in  the  policy.  The  de- 
fendant pleaded  the  general  issue  and  several  special 
pleas  setting  up  a  violation  on  the  part  of  the  plaintiffs 
of  the  arbitration  clause  contained  in  the  policy  of  in- 
surance which  provided  for  arbitration  in  the  event  of 
a  disagreement  between  the  insurer  and  insured  as  to 
the  value  of  the  property  destroyed,  in  that  after  the 
plaintiffs  and  the  defendant  had  agreed  upon  an  arbi- 
tration, and  had  selected  arbitrators  who,  in  accordance 
with  said  arbitration  clause  selected  an  umpire,  the 
plaintiffs  declined  to  proceed  with  the  arbitration,  and 
caused  the  arbitrators  sele<*ted  by  them  to  refuse  to 
take  part  in  such  arbitration. 

The  arbitration  clause  refeiTed  to  is  set  out  in  the  re- 
port of  this  case  on  the  fonner  appeals,  and  is  found 
in  120  Ala,  547,  and  112  Ala.  318,  and  special  reference 
is  here  made  to  the  rei)orts  of  the  case  as  set  forth  in 
said  appeals.  The  facts  of  the  case  necessary  to  an 
understanding  of  the  decision  on  the  present  appeal  are 
suflHciently  stated  in  the  opinion. 

The  court  at  the  request  of  the  defendant^  gave  the 
general  affirmative  charge  in  its  behalf,  and  to  the  giv- 
ing of  this  charge  the  defendant  duly  excepted. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  w^ere  re- 
served. 

Cooper  &  Foster,  for  appellants,  cited  Western 
Assur,  Co,  V,  Hall,  120  Ala.  547;  Harrison  v.  Oer. 
Amen  Ins.  Co.,  67  Fed.  Rep.  577;  Hamilton  r.  Home 

Vol.  133. 


Digitized  by 


Google 


1501]  OF  ALABAMA.  639 

[Hall  Brothers  v.  Western  Assurance  Co.] 

Ins,  Co.,  137  U.  S.  370;  Conn.  Fire  Ins.  Co.  v.  Hamilton, 
59  Fed.  Kep.  258;  Brock  v.  Dwelling  House  Ins.  Co., 
47  Amer.  St  Kep.  562;  Hickerson  v.  Ins.  Co.,  32  L.  R. 
A.  172;  2  Amer.  &  Eng.  Ency.  of  Law,  (2d  ed.),  634;  2 
Beach  on  Receivers,  §  1256. 

John  London  and  R.  W.  Walker^  contra,  cited  3 
Eney.  of  PI.  &  Pr.,  433;  Harmon  v.  Chandler,  3  Iowa, 
152;  Western  Assur.  Co.  v.  Hall,  120  Ala.  547;  s.  c.  112 
Ala  318. 

TYSON,  J. — The  two  opinions  in  this  ca^e,  on  for- 
mer appeal,  settle  the  question  of  the  binding  efficacy 
of  the  "arbitration  clause,  contained  in  the  policy  sued 
on." — W€ster7i  Assurance  Co.  v.  Hall,  112  Ala.  318;  Ih. 
120  Ala.  547.  Pursuant  ti)  this  provision  of  the  policy, 
a  written  agreement  for  submission  to  two  certain 
named  appraisers,  to  estimate  the  loss  ui)on  specified 
items  of  property,  about  which  the  parties  disagreed, 
was  entered  into  by  them.  Under  this  agreement  the 
two  appraisers  were  to  select  a  third,  who  should  act 
with  them  in  matters  of  difference  only;  and  their 
award  was  to  be  binding  upon  the  parties. 

The  jyolicy  in  express  terms  prescribes  the  qualifica- 
tions of  the  members  of  the  board  of  arbitration.  It 
pequiiTS  each  of  them  to  be  "competent  and  disinterest- 
ed." It  is  of  no  consequence  that  one  was  to  be  "se- 
lected" by  each  of  the  parties.  The  naming  of  a  person 
to  act  as  appraiser  by  one  of  the  parties,  was  not  a  se- 
lection, until  the  other  had  agreed  to  accept  him.  The 
purpose  of  the  clause  is  to  secure  a  fair  and  impartial 
tribunal  to  settle  the  dift'erences  submitted  to  them.  In 
their  selection  it  is  not  contemplated  that  they  shall 
represent  either  party  to  the  controversy  or  be  a  parti- 
san in  the  cause  of  either,  nor  is  an  appraiser  expected 
to  sustain  the  views  or  to  further  tlie  interest  of  the 
party  who  may  have  named  him.  And  this  is  true,  not 
only  with  respect  to  estimating  the  amount  of  the  loss, 
but  also  with  reference  to  the  selection  of  an  umpire. 
They  are  to  act  in  a  quasi  judicial  capacity  and  as  a 
court  selected  by  the  parties  free  from  all  partiality 
and  bias  in  favor  of  either  party,  so  as  to  do  equal  jus- 


Digitized  by 


Google 


640  SUPREME  COURT  tNov.  Term. 

[Hall  Brothers  v.  Weetern  Assurance  Co.] 

tice  between  them.  This  tribunal  liaving  been  selected 
to  act  instead  of  the  court  and  in  the  place  of  the  court, 
must,  like  a  court,  be  impartial  and  non-partisan.  For 
the  tenn  ''disinterested'^  *'does  not  mean  simply  lack  of 
pecuniary  interest,  but  requires  the  appraiser  to  be  not 
biased  or  prejudiced.'-  And  if  this  provision  of  the 
policy  was  not  carried  out  in  this  spirit  and  for  this 
purpose,  neither  party  is  precluded  from  going  to  the 
courts,  notwithstanding  the  agreement  to  submit  their 
differences  to  the  board  of  appraisers.  In  other  words, 
if  it  be  ti'ue  that  the  appraiser  named  by  defendant,  al- 
though his  selection  was  agreed  to  by  the  plaintiffs,  was 
not  disinterested  and  this  was  known  to  defendant  but 
unknown  to  the  plaintiffs  at  the  time  of  entering  into 
the  agi'eement  of  submission,  they  are  not  bound  by 
the  agreement  to  arbitrate,  and  are  at  liberty  to  prose- 
cute Siis  suit  This  would  be  a  fraud  upon  the  plain- 
tiffs, and  tlie  agreement  of  submission  to  the  appraiser 
is  no  defense  to  this  suit — Hickerson  v.  Royal  Ins.  Co., 
32  L.  R.  A.  172;  Brock  v.  Dwelling  HoiLse  Ins.  Co.,  47 
Am.  St  Rep.  562;  Bradshaw  v.  Agricultural  Ins.  Co., 
32  N.  E.  Rep.  1055. 

Pleas  number  3  and  5  as  amended  and  7  of  the  de- 
fendant practically  and  substantially  presented  this 
issue.  It  is  true  replications  numbered  2  and  3  to  pleas 
5  as  amended  and  7,  also  tendered  this  issua  But  they 
were  eliminated  by  demurrer,  w^hich  ruling  is  assigned 
as  error,  but  it  is  unnecessary  to  pass  upon  the  correct- 
ness of  it,  since  substantially  the  same  issue  of  facts 
W' as  tendered  by  the  pleas.  It  is  doubtless  true  that  the 
burden  of  proof,  under  the  issue  made  by  these  pleas, 
was  upon  the  plaintiffs.  The  agreement  to  arbitrate 
having  been  executed  for  the  purpose  of  carrying  out  the 
"arbitration  clause"  in  the  policy,  in  the  absence  of 
evidence  tending  to  show  that  LaCoste,  the  appraiser 
named  by  defendant,  was  not  disinterested,  it  would  be 
presumed  that  he  i>ossessed  the  qualifications  required 
of  him.  It  may  be  well  to  say  here  that  these  pleas  pre- 
sent the  vital  issue  in  the  case.  It  is  true  there  were  two 
other  special  pleas  filed  in  the  cause,  upon  which  issue 
was  taken,  but  there  is  not  the  slightest  evidence  to  sup- 
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port  eitlier  of  them.  The  other  plea,  which  wa«  the  gen- 
eral issue,  only  put  the  plaintiffs  to  proof  of  loss,  by  fiire 
of  the  property  covered  by  the  policy  and  the  extent  of 
the  damage  sustained,  which  they  made. 

The  affirmative  charge  having  been  given  at  the  re- 
quest of  the  defendant,  we  must  determine  whether  the 
evidence  introduced  was  sufficient  to  authorize  the  sub- 
mission to  the  jury  of  the  question  of  LaCoste's  dis- 
qualification, and  if  sufficient  for  that  purpose,  whether 
it  was  sufficient  to  authorize  a  submission  to  the  jury 
of  the  (luestion  of  fraud  in  his  selei^tion.     LaCoste  is 
shown  not  to  have  been  a  resident  of  Huntsville,  when 
the  hxss  occurred,   but  of  Birmingham.     On  the  next 
day  after  his  s(4€K*tion,  he  appeared  in  Huntsville,  was 
met  at  the  hotel  by  Adams,  the  representative  of  the 
defendant,  who  made  the  agreement  for  submission  for 
it  and  named  LaCoste  as  an  appraiser.     He  was  then 
told  by  Adams  that  the  first  thing  to  be  done  is  the  ap- 
I>ointment  of  an  umpire  and    that   he   must    appoint 
Myers,  who  had  frecjuently  acted  for  insurance  com- 
panies and  was  a  good  man  for  them.     He  secured  the 
seletion  of  Mj^ers  as  umpire.     After  doing  so,  he  insti- 
tuted a  search  for  Myers,  and  failing  to  find  him  at  his 
place  of  business,  he  went  to  his  home,  at  night,  where 
he  spent  more  than  an  hour.     He  said  to  White,  the 
other  appraiser,  *'We  don't  want  to  be   in    too   big   a 
hurrj'  about  this  thing,  as  I  get  ten  dollars  a  day  and 
my  expenses  out  of  these  insurance  companies."     He 
made  an  effort  to  have  White  displaced  and  have  some 
one  from  St.  Louis  or  Chicago  to  take  his  place  on  the 
board.     His  conduct  was  such  as  to  cause  White  to  de- 
cline further  to  act  with  him.     In  a  letter  written  by 
these  plaintiffs  to  Adams,  the  fact  is  stated  that  La- 
(yoste  had  been  repeatedly  employed  by  the  defendant 
and  paid  by  it,  which  was  never  denied.     Without  at- 
tempting to  draw  any  inferences  from  these  facts,  which 
are  undisputed,  it  is  clear  to  us  that  the  disinterested- 
ness vel  non  of  LaCoste,  was  a  question  for  the  jury. 
So,  too,  we  ai'e  of  the  opinion,  that  whether  the  defend- 
ant knew  of  his  disqualification  and  whether  the  plain- 
tiffs also  knew  of  it  should,  under  the  evidence,  be  sub- 
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mitted  to  the  jury.  For  if  the  defendant  knew  of  it  and 
concealed  that  fact,  and  the  plaintiffs  had  no  knowledge 
of  it,  this  would  amount  to  a  fraud,  which  would  absolTe 
the  plaintiffs  of  all  obligations  under  the  agreement  en- 
tered into  bj^  them  to  submit  the  differences  between 
them  and  defendant  to  the  board  of  which  he  was  a  mem- 
ber. Fraud  may  be  perpetrated  by  the  intentional  con- 
cealment of  a  material  fact  as  well  as  by  the  misrepre- 
sentation of  a  material  fact,  if  relied  on  and  ignorantly 
acted  upon  by  the  other  party  to  his  injury,  where  a 
duty  is  upon  the  party  possessing  the  knowledge  to  dis- 
close the  fact. — Van  Ardsdale  d  Co.  v.  Hotcard,  5  Ala. 
596;  Griel  v.  LoiyiaXy  89  Ala.  420,  and  authorities  there 
cit^.  When  the  defendant  assumed  to  act  under  the 
terms  of  the  arbitration  clause  in  the  policy,  the  obli- 
gation was  upon  it  to  name  as  an  appraiser  to  be  se- 
lected, a  "competent  and  disinterested"  person.  This 
duty  it  owed  to  the  plaintiffs  and  the'  plaintiffs  had  a 
right  to  rely  upon  its  fulfilment  of  this  obligation.  If, 
instead  of  naming  a  qualified  person,  it  named  and  se- 
cured the  selection  of  LaOoste,  knowing  that  he  was  not 
disinterested,  but  would  be  a  partisan  in  its  behalf,  and 
the  plaintiff  was  ignorant  of  these  facts,  this  would  be 
a  fraud  which  w6uld  vitiate  the  agreement. 
Reversed  and  remanded. 


Sheats  v.  Scott. 

Bill  in  E quit II  for'  Injunction  and  Cancellation  of 
Mortgage. 

Mortgage  to  secure  advances  of  money  paid  for  mortgagor ;  when 
modification  binding. — Where  the  surety  on  a  bona  executes 
a  note  and  mortgage  to  his  co-surety  for  the  purpose  of  secur- 
ing the  latter,  in  the  payment  of  one-half  of  a  aeslgnated 
amount  to  be  paid  by  him  in  effecting  the  compromise  of  a 
judgment  rendered  against  them,  and  the  plaintiff  in  said 
judgment  declines  to  accept  said  amount,  it  is  competent  for 
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the  mortgagor  and  mortgagee  to  modify  the  agreement  so 
as  to  change  the  application  of  the  money  provided  for  by 
the  note  and  mortgage;  and  upon  the  mortgagee  subsequently 
effecting  a  compromise  of  said  Judgment  by  paying  a  larger 
amount  than  the  sum  stipulated  In  said  mortgage,  which  was 
done  with  the  mortgagor's  consent  and  approval,  said  note 
and  mortgage  constitute  a  valid  and  binding  obligation,  and 
the  consideration  therefor  did  not  fail  and  the  mortgage 
thereby  become  extinguished  when  the  first  offer  of  compro- 
mise was  rejected  and  the  sum  returned    to    the    mortgagee. 

Appeal  from  the  Ohancery  Court  of  Morgan. 

Heai'd  before  the  Hon.  William  H.  Simpson. 

The  bill  in  this  case  was  filed  by  the  appellant, 
Charles  C  Sheats,  against  H.  B.  Scott  It  was  aver- 
red in  the  bill  that  at  the  April  term,  1896,  of  the 
United  States  Coui-t,  a  judgment  was  rendered  against 
the  complainant  and  the  defendant  and  others,  as 
sureties  on  the  official  bond  of  one  Olmstead,  as  post- 
master at  New  Decatur,  in  favor  of  the  United  States 
for  13,362.31 ;  that  on  April  25,  1898,  the  complainant 
executed  a  note  to  the  defendant  for  $250,  and  secured 
the  same  by  a  mortgage  upon  certain  real  estate;  that 
said  note  and  mortgage  were  executed  to  secure  the  de- 
fendant for  advancing  for  complainant  tlie  sum  of 
|250  to  be  used  in  an  effort  to  compromise  the  judg- 
ment which  the  United  States  had  recovered  against 
the  sureties  on  said  Olmstead's  bond ;  that  on  April  28, 
1898,  the  defendant,  the  said  H.  B.  Scott,  on  behalf  of 
himself  and  the  other  said  sureties,  submitted  a  propo- 
sition to  the  United  States  authorities  to  compromise 
said  judgment  by  paying  $500  and  deposited  in  a  bank, 
which  was  designated  as  the  government's  depository, 
the  |500,  besides  tlie  costs  of  the  suit,  $250  of  which 
was  for  the  complainant,  and  $250  was  for  the  defend- 
ant, which  waij  furnished  or  advanced  by  the  defendant 
Scott  on  the  note  and  mortgage  which  the  complainant 
had  executed  to  him  for  tlmt  purpose;  that  this  propo- 
sition of  compromise  was  declined  and  rejectx?d,  and  the 
money  that  had  been  deposited  for  the  purpose  of  effect- 
ing tiie  compromise  was  ordered  t^  be  returned  to  the 
parties,  and   Mas  returned  to  the  defendant. 
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It  was  then  averred  in  the  bill  that  by  reason  of  the 
money  to  secure  v,  hich  said  note  and  mortgage  was  exe- 
cuted having  been  returned  to  the  defendant,  there  was 
a  total  failure  of  consideration  to  support  the  same,  but 
that  notwithstanding  this  fact  the  said  defendant  was 
threatening  to  foreclose  the  mortgage  under  the  power 
contained  therein,  had  advertised  the  property  for  sale, 
and  unless  restrained  would  sell  said  property. 

The  prayer  of  the  bill  was  that  an  injunction  be  is- 
sued restraining  the  defendant  from  selling  the  lands 
convej'^^  in  tlie  mortgage,  and  that  the  defendant  be  re- 
quired to  surrender  said  note  and  mortgage  and  the 
same  be  cancelleil  and  held  for  naught 

The  defendant  fikni  an  answer  to  the  bill  and  ad- 
mitted that  the  facts  stated  therein  were  substantially 
true,  but  alleg(xl  that  they  were  not  all  the  facts  relat- 
ing to  the  transaction.  He  then  aven*ed  in  his  answer 
that  the  complainant  was  indebted  and  his  property 
heavily  encumbei-ed;  that  after  the  recovery  of  the 
judgment  against  the  complainant  and  the  defendant  as 
sureties,  it  wjis  agreed  between  the  complainant  and 
the  defendant  that  the  latter  should  take  an  active  part 
in  adjusting  the  compromise  iuid  that  in  accordance 
with  this  agreement,  the  plaintiff  executed  the  note  and 
mortgage  for  |250,  in  order  to  enable  tlie  defendant  to 
raise  that  much  money  as  the  complainant's  part  and 
contribution  of  the  proposition  of  compromise;  that  the 
defendant  in  accordance  with  said  agreement  obtained 
on  said  note  and  mortgage  |250  which  he  procured  to 
pay  the  agreed  part  of  the  complainant  in  the  proposed 
compromise;  that  the  first  proposition  of  compromise 
was  declinecl  by  the  government  authorities  and  one  or 
two  pi-opositions  of  compromise  were  made  by  the  de- 
fendant but  were  rejected ;  that  finally  the  defendant 
received  notice  that  the  United  States  government 
would  compromise  the  judgment  for  $1,000,  and  that 
this  proposition  was  accepted  by  the  defendant;  that 
the  complainant  Sheats  was  kept  advised  of  the  various 
st^ps  and  negotiations  for  the  compromise  and  approv- 
ed of  them ;  that  he  agreed  to  pay  all  the  interest  which 
the  defendant  was  bound  to  pay  in  order  to  carry  the 
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loan,  based  on  the  note  and  mortgage ;  that  Sheats  knew 
of  every  step  taken  and  heartily  concurred  therein,  and 
agreed  witli  the  defendant  that  the  mortgage  he  had 
given  should  stand  as  security  for  said  $250  which  was 
to  be  used  by  the  defendant  in  said  settlement;  that 
said  |250  raised  by  the  defendant  on  the  note  and  mort- 
gage executed  by  Sheats  was  used  by  him  in  effecting 
the  compromise  by  the  payment  of  the  |1,000;  that 
Sheats  plejided  his  poverty,  and  stated  to  the  defendant 
that  he  was  unable  to  pay  more  than  $250 ;  that  since 
the  advertisement  of  the  prop^erty  by  the  defendant 
for  sale  under  the  power  contained  in  the  mortgage,  the 
complainant  had  stated  to  the  defendant  that  he  would 
raise  the  money  and  satisfy  the  claim,  interest  and  costs. 
Under  the  opinion  on  the  present  appeal,  it  is  unneces- 
sary to  set  out  in  detail  the  facts  in  the  case. 

On  the  final  submission  of  the  cause  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainant 
was  not  entitled  to  the  relief  prayed  for,  and  ordered 
the  bill  dismissed.  From  this  decree  the  complainant 
appeals,  and  assigns  the  rendition  thereof  as  error. 

Harris  &  Eyster^  for  appellants,  cited  Bray  v.  Comer, 
82  Ala.  1<S3;  Wilkcrson  v,  Tillman,  66  Ala  532;  1  Jones 
on  Mortgages,  §  360;  Gregg  v.  Banks^  59  Ala  311. 

E.  W.  Oodbf:y,  contra,  cited  11  Amer.  &  Eng.  Ency. 
of  Law,  (2d  ed.),  162;  Railway  Co,  v.  Attalla,  118  Ala. 
362;  McQuiddy  v.  Ware,  20  Wall.  14;  Kentucky  Wagon 
Co.  i\  Raihcay  Co,,  36  L.  R.  A.  855;  Meadors  i\  Asketc, 
56  Ala.  583;  Owen  v,  Moore,  14  Ala,  645;  Pierce  v.  Hun- 
ter, 73  Miss.  754. 

SHARPE,  J. — From  the  pleadings  and  evidence  it 
appears  that  the  consideration  upon  which  the  note  and 
mortgage  in  question  were  given,  was  an  agreement  on 
defendant's  part  to  pay  for  complainant  one-half  of  a 
total  of  f 500  in  case  an  offer  of  that  sum  was  accepted 
in  compromise  of  a  judgment  held  by  the  government 
against  them  and  others  as  sureties  on  a  postmaster's 
bond.  Defendant  offered  the  $500  by  placing  it  in 
bank  at  the  disposal  of  the  government,  but  the  offer 
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was  declined  and  the  money  returned  to  him.  Some 
months  later  he  made  a  similar  offer  and  deposit  of  f 500 
and  of  |62  additional  to  cover  costs  of  the  suit,  but  it 
was  not  accepted,  and  the  sum  deposited  was  refunded 
to  him.  After  a  year  from  the  date  of  the  note  and 
mortgage  and  after  they  matured,  he  effected  a  compro- 
mise by  paying  $1,062  in  settlement  of  the  judgment. 

Whether  defendant  was  entitled  to  treat  |250  of  the 
sum  he  expended  in  the  settlement  as  a  sum  secured  by 
the  mortgage  has  been  the  chiefly  disputed  question.  It 
is  not  questioned  that  the  preliminary  agreement  and 
defendant's  undertaking  to  supply  money  was  a  suflB- 
cient  consideration  to  uphold  the  note  and  mortgage 
originally,  but  complainant  insists  that  the  substantial 
consideration  failed  when  the  offer  of  $500  was  rejected 
and  tliat  sum  was  i-etumed  to  defendant,  and  that  there-  ^ 
by  the  mortgage  became  extinguished. 

It  is  immaterial  that  evidence  was  not  directed  to 
showing  complainant's  interest  in  the  mortgaged  prop- 
erty. Defendant  by  claiming  it  solely  through  com- 
plainant under  the  mortgage,  is  held  to  admit  he  ha^ 
an  interest — Sullivan  v.  McLaughlin^  99  Ala.  69 ;  Lang 
V.  Wilkinson,  57  Ala,  259;  Bernheim  v.  Horton^  103 
Ala.  380;  Pollard  v.  Cocke,  19  Ala.  188. 

The  original  contract  having  only  provided  for  a 
compromise  at  $500  had  not  effect  to  either  bind'  or 
authorize  defendant  to  commit  the  complainant  to  a 
borrowing  of  money  to  pay  on  a  compromise  at  more 
than  that  sum.  Though  the  increase  of  expenditure  in- 
volved was  borne  immediately  by  defendant  the  change 
in  amount  was  not  immaterial  to  complainant;  for  in 
the  absence  of  a  release  from  the  contribution  which 
the  law  compels  as  between  sureties,  such  change  in- 
volved an  increased  liability  on  complainant  for  con- 
tribution. 

It  was,  however,  within  the  competency  of  the  par- 
ties to  modify  the  agreement  so  as  to  change  the  appli- 
cation of  the  money  provided  for  by  the  not^  and  mort- 
gage by  having  it  paid  on  the  settlement  as  Anally 
made.  To  have  done  so  would  not  have  been  an  attempt 
to  substitute  a  different  debt  for  the  one  secured,  or  a 
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new  consideration  for  one  that  had  failed,  for  before 
the  money  was  actually  paid  to  the  government  the 
debt  intended  to  be  contracted  and  secured,  could  not 
under  the  contract  have  come  into  existence. 

As  to  whether  there  was  such  a  modification  the  evi- 
dence is  in  conflict  By  a  majority  of  the  court  this 
question  of  fact  is  determined  in  favor  of  the  defend- 
ant, and  in  consequence  the  decree  will  be  affirmed. 


Russell  V.  Davis,  Adm'r,  &c. 

Bill  to  Set  Aside  Fraudulent  Conveyances  and  for  Ac- 

counting/ 

1.  Fraudulent  conveyance;  hurden  of  proof. — In  an  action  by  an 

existing  creditor  to  set  aside  a  conveyance  as  fraudulent,  the 
burden  of  proof  Is  on  the  complaining  creditor  to  show  the 
existence  of  his  debt;  but  the  existence  of  the  debt  being 
shown  and  the  conveyances  being  admitted,  the  burden  of 
proof  is  on  the  grantee  in  the  conveyance  to  show  the  hona 
fides  of  the  transaction. 

2.  Debtor  and  creditor;  principal     and     agent;     compensation  of 

agent,  when  excessive. — ^Where  the  amount  of  the  income  In 
the  way  of  rents  from  certain  plantations  was  about  twenty- 
five  hundred  dollars,  a  charge  of  two  thousand  dollars  for  a 
year's  services  rendered  by  an  agent  in  letting  out  and  col- 
lecting the  rents  and  looking  after  the  repairs  on  said  plan- 
'  tations,  and  visiting  the  plantations  three  or  four  times  dur- 
ing the  year,  is  excessive;  three  hundred  dollars  being  a  fair 
and  reasonable  compensation  therefor. 

3.  F*raudulent   conveyance;    transactions    between   relatives;    bona 

fides. — In  determining  the  bona  fides  of  a  transaction  assailed 
as  fraudulent  the  fact  that  such  transaction  was  had  between 
parties  nearly  related  is  a  circumstance  which  naturally  calls 
for  closer  scrutiny  than  where  the  transaction  is  between 
strangers. 

4.  Fraudulent  conveyance;  several  conveyances  to  different  grant- 

ees, how  treated;  common  fraudulent  purpose. — Although 
conveyances  are  separate,  covering  different  property,  and 
executed  on  different  dates  to  several  grantees   (all  brothers 
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of  the  grantor),  yet,  if  made  in  pursuance  of  a  purpose  com- 
mon to  the  grantor  and  the  grantees  to  defraud  the  grantor's 
creditors,  they  will  be  regarded  and  treated  as  a  single  trans- 
action, and  any  fact  that  would  vitiate  any  one  of  said  con- 
veyances will  be  visited  upon  all. 

5.  Fraudulent   conveyance;   law   governing  prior  to   enactment  of 

present  statute  (Code,  /<s.%',  §  ,^/J.S.)— Although,  prior  to  the 
enactment  of  section  2158  of  the  Code  of  1896.  a  debtor  in 
failing  circumstances  or  insolvent,  had  the  right  to  prefer 
one  or  more  of  his  creditors  over  others  to  the  extent  of  con- 
veying his  entire  estate,  and  defeating  other  creditors  in  the 
collection  of  their  debts;  yet,  to  support  such  conveyance,  it 
must  have  been  absolute  and  without  the  reservation  of  bene- 
fit to  the  grantor;  the  debt  or  demand  must  have  been  a  pre- 
existing one;  and  the  property  conveyed,  on  a  fair  ana  reason- 
able valuation,  and  must  not  have  unreasonably  exceeded  the 
debt. 

6.  Same;  when  conveyance  held  fraudulent  as  to  existing  creditors. 

A  bill  filed  in  equity,  for  the  purpose  of  having  set  aside  sev- 
eral conveyances  as  being  fraudulent,  the  following  facws  were 
shown:  A  merchant,  being  insolvent  or  in  failing  circum- 
stances, in  the  space  of  forty  days  made  several  conveyances 
to  different  brothers  of  property  amounting  in  the  aggregate 
to  about  ten  thousand  dollars  in  value,  and  being  substan- 
tially all  his  visible,  tangible  assets,  outside  of  his  exemptions; 
and  where  the  grantees  knew  of  the  grantor's  insol- 
vency, and  grantor  and  grantees  were  intimate  as  brothers, 
and  had  frequent  interviews  and  conversations  ouring  tne 
time  covering  the  making  of  the  transfers;  and  two  of  the 
grantees  were  at  the  time  in  the  employment  of  the  grantor, 
and  another  had  his  office  in  the  store  where  the  grantor 
carried  on  his  merchandise  business;  and  where  the  oook^of 
the  grantor  offered  in  evidence  showed  very  suspicious  ir- 
regularities as  to  the  debts  to  his  brothers  and  in  the  order 
in  which  they  were  made  and  contained  a  number  of  erasures; 
and  where  there  was  evidence  tending  to  show  that  during 
the  time  covering  the  transactions  the  grantor  transferred 
and  sold  to  one  of  the  grantees  choses  in  action  for  a  present 
cash  consideration;  and  that  the  grantor  subsequent  to  the 
alleged  transfers  was  in  the  possession  of  choses  in  action, 
embraced  in  the  conveyances,  trying  to  collect  same:  Held: 
That  the  grantees  and  grantor  had  a  common  purpose  to  de- 
fraud; that  the  grantees  had  not  discharged  the  burden  of 
showing  by  clear  and  satisfactory  proof  the  bona  fides  of  the 
transactions  assailed;  and  that  the  conveyances  or  transfers 
were  fraudulent  as  to  existing  creditors. 
Vol.  133. 
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Appeal  from  Limestone  Chancery  Court. 

Heard  before  Hon.  W.  II.  Simpson. 

The  bill  in  this  case  wa^  filed  by  P.  F.  GaiTett,  as  ad- 
ministrator of  the  estate  of  Eliasa  A.  F.  Lane,  deceased, 
against  E.  J.  Kussell,  J.  M.  Kussell,  W.  B.  Russell, 
GcH>r^e  I\.  Kussell  and  Thomas  A.  Russell. 

The  purix>se  of  the  bill  and  the  facts  of  the  case  neces- 
sary to  an  understanding  of  the  decision  on  the  present 
api)eaJ  are  sufficiently  shown  in  the  opinion. 

Pending  tlie  suit  said  P.  F.  Garrett  dieil,  and  the 
oaus(^  was  revived  in  the  name  of  John  H.  Davis,  as  ad- 
ministrator (le  bonis  non  of  the  estate  of  Eliza  A.  F. 
Lane,  deceased. 

I"[)on  the  submission  of  the  cause  on  the  pleadings  and 
proof,  the  chancellor  granted  the  relief  prayed  for.  From 
this  decree  the  respondents  appeal. 

Humes,  Sheffey  &  Speake  and  W.  R.  Francis^  for 
api^ellant^,  cited  Rankin  dc  Co,  v,  Vandivcr,  78  Ala. 
562;  Dicks' )n  o,  Huffjins^  82  Ala.  264;  Levy  ?;.  Williams, 
79  Ala.  171;  Hodf/rs  i\  Coleniun,  76  Ala.  103;  Carter 
Bros,  it  Co,  V,  Coleman,  84  Ala.  256;  Harris  v,  Rmsell, 
93  Ala.  59;  Harrison  v,  Johnson^  27  Ala.  445;  Moses 
Bros,  V,  JSohle,  86  Ala.  417 ;  Golden  v,  Connor^  89  Ala. 
598;  Lathrop  Hapten  Co,  ik  Bessemer  Havings  Bank, 
96  Ala.  350;  Moore,  Marsh  d  Go,  v.  Penn,  95  Ala.  200; 
Buford  r,  Shannon^  95  Ala.  205;  Ziegler  v.  Carter,  94 
Ala.  291;  Brinston  v.  Edwards^  94  Ala.  447;  First  Nat. 
Bank  v,  .Smith,  93  Ala.  97;Hannon  v,  MrRae,  91  Ala. 
401;  Dollins  r.  Pollak,  89  Ala.  352;  Crawford  v.  Kirk- 
sri/,  55  Ala.  282;  Montgomery  r.  Bayliss,  96  Ala.  172; 
Chipmnn  v,  Stern,  89  Ala.  207;  Knowles  v.  Street,  87 
Ala.  357;  Shealy  v,  Kdwards,  75  Ala.  411;  Boggs  v. 
Edison  Electric  Ilhiminating  Co,,  96*  Ala.  295;  Smith 
V,  Collins^  94  Ala.  304. 

McClellan  &  McClellan  and  J.  H.  Turrentine,  con- 
tra,— The  conveyances  attacked  by  the  bill  and  sought 
to  be  set  aside  were  fraudulent  and  void ;  it  being  show^ 
that  they  w^ere  made  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  the  complainants  and  other  credi- 
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tors.— Bump  Fraud.  Conv.,  69,  76,  77,  78,  79,  80,  81,  82, 
92,  95,  96,  98,  553  t<>  566;  Wait  Fraud.  Conv.,  §§  3,  5, 
6,  7,  8,  13,  225,  231,  233,  234,  235,  236,  239,  241;  2i2; 
243,  272;  ThamcH  r.  Kemhert,  63  Ala.  561;  Ha^rell 
V.  Mitchell,  61  Ala.  270;  Pickett  v.  Pipkin,  64  Ala.  520; 
Gordon  v.  Mcllwain,  82  Ala.  250;  iSmith  v,  Kaufman, 
100  Ala.  408;  .Smith  t\  Kaufman,  25  Ala.  161;  Sims  t\ 
Gains,  64  Ala.  392;  Uanncr  <t  Co,  v.  Brewer  d  Co.,  69 
Ala,  191;  Tryon  r.  Flournoy,  80  Ala,  321;  Carter  Bros. 
r.  Coleman,  82  Ala.  177;  Owens  v,  HobhU\  82  Ala.  466; 
Smith  V.  Kaufman,  100  Ala.  408;  Shealy  <t  Finn  i),  Ed- 
wards, 75  Ala.  411;  Lehman  r.  Kelly,  68  Ala.  192. 

The  facts  and  circumstiinces  as  proven  show  that  the 
brothers,  with  E.  J.  -Russell,  combined  and  formed  a 
common  and  widespread  conspiracy  to  ''hinder,  delay 
and  defraud'-  his  creditors,  which  they  prosecuted  and 
carried  out  with  energy  and  vigor  to  a  successful  ter- 
mination. Thus  from  day  to  day,  from  Januarj'  1  to 
Februarj'  7,  1882,  there  was  an  incessant,  peiisistent 
and  fierce  alienation  of  E.  J.  Russell's  property,  mainly 
to  his  brotliers,  time  for  which  was  gained  by  every  sort 
of  subterfuge,  dcH-eitful  pretense  and  crafty  trick.  The 
conspiracy  being  tlius  thoroughly  established  between 
all  of  the  defendants  by  which,  substantially,  all  his 
property  was  divet^ted  out  of  him  by  a  series  of  con- 
veyances to  his  brothers,  then  these  conveyances,  how- 
ever numenms,  will  l)e  trejitcd  as  one  tranaction. — Wait 
on  Fraud.  Conv.,  282;  Bump  on  Fraud.  Conv.,  548; 
Harris  r.  Russell,  93  Ala.  59 ;  Perry  Company  v.  Foster, 
58  Ala.  520;  Pickett  v.  Pipkin,  64  Ala.  520;  Hinds  v. 
Hinds,  80  Ala.  225,  227. 

But  the  brothel's,  the  gnuitees,  underiake  to  shield 
themselves  under  the  much  abused  doctrine  laid  down 
first  in  this  State  in  73  Ala.  103,  120,  now  prohibited  by 
statute,  that  a  man,  though  insolvent  or  in  failing  cir- 
cumstances, may  lawfully  give  a  preference  among  his 
bona  fide,  pre-existing  creditors,  by  absolute  sales  of  his 
property  at  a  fair  price  to  some  of  them  to  the  exclusion 
of  others,  the  intent  in  such  case  being  immaterial, 
provided  no  benefit  is  reserved  to  himself. 

In  approaching  this,  as  the  otlier  phase  of  the  case^ 
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it  will  not  be  forgotten  that  the  burden  of  proof  is  on 
the  gi'antees ;  that  the  debts  due  the  creditors  being  older 
than  the  sales,  the  sales  are  presumed  to  be  void  for 
fraud ;  tJiat  the  consideration,  the  sales  and  the  price  of 
the  property  must  be  bona  fide^  fair  and  adequate;  that 
such  sales  between  the  neai-est  kinsmen  are  looked  on 
with  the  most  jealous,  suspicious  and  skeptical  eyes,  and 
if  there  is  a  single  cloud,  however  small,  resting  over 
them,  they  must  fall ;  that  the  protests  of  innocence,  of 
good  faith  and  of  fairness  by  such  grantees  are  of  little 
if  any  weight  when'  in  conflict  T\ith  the  circumstances, 
the  reason  and  luxtural  order  of  things;  that  possession 
of  the  property,  in  such  a  case  as  this,  must  be  promptly 
delivere<l  to  the  grantees;  that  the  declarations  of  each 
of  the  parties  while  still  in  the  possession  of  the  prop- 
erty, whether  b^>fore  or  after  the  sales,  are  competent 
evidence  against  all  of  them,  especially  when  a  con- 
spiracy among  them  is  apparent;  that  such  a  case  as 
this  is  usually  made  out  from  circumstances,  great  lati- 
tude for  which  is  allowed,  such  transactions  being 
hedged  al)out,  carried  on  under  cover  and  rarely 
avowed ;  that  all  the  badges  and  circumstances  of  fraud 
are  as  pe^rtinent  to  the  hrma  fides  of  the  consideration, 
the  good  faith  of  the  sales  and  the  benefit  reserved  as 
to  the  intent,  when  it  is  material ;  that  the  subsequent 
dealings  of  the  parties  among  themselves,  the  support  of 
the  grantor  by  the  grantees  and  their  conduct  on  former 
trials  of  the  matters  in  controversy  are  all  admissible; 
that  vague,  general  and  evasive  answers  to  the  bill  or  to 
questions  by  the  parties  are  exceedingly  suspicious;  that 
the  gi*antees  must  have  the  abilitj^  to  purchase  the  prop- 
erty ;  that  if  either  one  of  these  sales,  to  either  one  of  the 
grantw^a,  is  bad,  all  are  bad ;  that  neither  of  the  grantees 
must  go  beyond  liis  own  safety  or  security,  nor  interfere 
with  other  creditors  for  the  benefit  of  anybody ;  and  that, 
after  all,  the  transactions  with  the  grantees  cannot  b« 
sustained  by  anything  less  than  "clear,  convincing  and 
satisfactory  evidenca"  These  various  propositions  are 
fully  sustained  in  one  or  more  of  these  authorities,  if  the 
court  has  any  doubt  about  them :  Moog  v.  Barrow,  101 
Ala,  209 ;  Harris  v.  Russell,  93  Ala.  50 ;  Pollak  v,  Searcy, 
84  Ala.  259;  Hubbard  v.  Allen,  59  Ala.  283;  Harrell  v. 
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Mitchell  61  Ala.  270;  Crmcford  v.  Kirksey,  55  Alsu  282; 
Carter  Ihos,  i\  Coleman,  82  Ala-  177;  Buchanan  i\  Bu- 
chanan, 72  Ala.  55 ;  Morrison  v.  Morris^  85  Ala,  196 ;  Jaf- 
frey  t\  McGough,  83  Ala,  202;  Calhoun  v.  Hannan,  87 
Ala.  277;  Pickett  v.  Pipkin^  64  Ala.  520;  Flournoy  v. 
Lyon.  70  Ala.  308;  Proskaner  v.  Banks,  77  Ala.  257;  W. 
Vn.  Tel  Co.  v.  State  Board  80  Ala,  275;  26  Am.  St  Rep. 
254,  257;  5  Am.  St  Rep.  657;  Hall  v.  Hcydon.  41  Ala. 
242;  Bump,  90  to  98,  353,  354,  548,  560,  561;  Wait,  5, 
6,  7,  13,  242,  251  to  259,  255  to  257,  281,  282. 

DOWDELL,  J.— The  present  bill  is  that  of  a  ci-editor 
against  an  insolvent  debtor  and  for  the  purpose  of  set- 
ting? aside  certain  conveyances  made  by  the  debtor  as 
being  fraudulent  as  to  creditoi-s,  and  in  this  connec- 
(tion  to  have  an  accounting  by  the  debtor,  E.  J.  Rus- 
sell, with  the  complainant  as  the  administrator  of  the 
estate  of  Eliza  Lane,  deceased.  The  equity  of  the  bill 
was  detemiined  by  this  court  on  a  former  appeal  from 
the  decree  of  the  chancellor  overruling  the  demurrer  to 
the  bill. — Russell  v.  Garrett^  75  Ala.  348.  The  pres- 
ent api)eal  is  taken  from  a  final  decree  on  a  submis- 
sion of  the  cause  upon  the  pleadings  and  evidence.  In 
t^iis  decree  the  ehaneellor  without  passing  upon  the 
numerous  objections  and  exceptions  to  testimony  on 
both  sides,  and  after  considering  only  the  competent  and 
legal  eAidence,  as  stated  in  his  decree,  determined  that 
the  complainant  was  entitled  to  the  relief  prayed  for 
in  the  bill.  By  the  decree  the  following  facts  also  Tvere 
specially  ascertained  from  the  evidence,  viz. :  That  the 
respondent,  E.  J.  Russell,  was  indebted  to  Elizi  Lane 
at  and  before  the  time  of  the  alleged  fraudulent  trans- 
fers, and  to  the  complainant  as  the  administrator  of 
her  estate,  at  the  time  of  the  filing  of  the  bill ;  and  that 
the  transfers  and  conveyances  made  by  the  debtor  from 
the  first  day  of  January  to  the  7th  day  of  February, 
1882,  as  alleged  in  the  bill  were  fraudulent  and  void 
as  to  creditors,  and,  also,  that  the  said  E.  J.  Russell 
was  insolvent  at  the  time  of  the  said  alleged  transfers 
and  (conveyances  of  his  property.     The  decree  then  di- 
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rectM  a  reference  to  the  register  to  ascertain  the  amount 
of  the  complainant's  debt,  and,  also,  the  desciipition  and 
value  of  the  property  so  transferred  and  conveyed, 
which  the  decree  condemned  for  the  satisfa€tion  of  said 
indebtedness. 

The  assignments  of  error  go  to  the  chancellor's  con- 
clusions as  to  the  facts  from  the  evidence. 

The  principles  of  law  api}licable  to  the  present  case 
are  plain  and  practically  free  from  difficulty;  indeed, 
there  is  little  or  no  controversy  as  to  the  law  govern- 
ing the  main  issues  in  the  case.  The  testimony  taken 
in  the  case  is  voluminous,  covering  over  a  thoxisand 
pagt^  of  the  transcript.  The  objections  and  exceptions 
to  evidence  on  both  sides  are  numeix)us,  and  much  of 
the  same  is  subject  to  objection  for  being  either  illegal, 
incompetent,  or  irrelevant.  We  concur  \^dth  the  chan- 
cellor in  the  suggestion  as  to  the  time  it  would  take 
to  enter  upon  a  discussion  of  the  objections  to  the  ev- 
idence; besides,  it  would  extend  this  opinion  into  many 
pages  without  subserving  any  beneficial  end.  We  have 
given  the  whole  of  this  testimony  a  careful  reading  and 
after  eliminating  the  illegal  and  considering  that  which 
is  legal,  will  in  dealing  with  the  questions  involved,  un- 
dertake only  to  state  our  conclusions  as  to  the  facts 
drawn  from  the  evidence. 

The  first  question  of  fact  presented  for  considera- 
tion is  that  of  indebtedness  from  the  res[)on(lenjt  E.  J. 
Russell  to  the  complainant  as  administrator  of  the  es- 
tate of  Eliza  Lane,  deceased.  The  chiincellor  in  his 
decree  determined  from  the  evidence  the  existence  of  an 
indebtedness,  wthout  ascertaining  the  amount,  but  re- 
ferred the  question  of  amount  to  the  register.  The  ajh 
pellants  assign  this  finding  of  fact  by  the  chancellor  as 
error,  insisting  that  on  the  evidence,  the  resi>ondent  E. 
J.  Ru^ell  was  and  is  a  creditor  of  said  estate  and  not 
a  debtor.  On  this  question  of  indebtedness  the  burden 
of  proof  was  on  the  complainant.  It  is  a  conceded  fact 
that  the  said  E.  J.  Russell  was  the  agent  of  the  said 
Eliza  Lane  from  some  time  in  the  early  spring  of  1881 
until  her  death  on  May  Iftth,  1882,  in  letting  out  and 
collei?ting  the  rent  on  several  plantations  in  the  county 
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of  Limestone,  and  looking  after  the  repairs  on  said 
plantations,  and,  also,  in  advan-cing  supplies  to  t<?nant« 
on  the  plantations  enabling  itheni  to  grow  crops  on  the 
same,  on  the  credit  and  responsibility  of  Mrs.  Lane, 
the  said  agent  being  at  the  time  engaged  in  the  busi- 
ness of  a  merchant  in  the  town  of  Athens^  and  realiz- 
ing the  profits  on  such  advances.  The  said  E.  J.  Rus- 
sell offered  in  evidence  a  statement  of  his  account  as 
such  agent,  wdth  credits  and  debits,  showing  a  balance 
in  his  favor  of  something  over  six  hundred  dollars. 
Without  attempting  to  aseeirtain  or  show  the  amount 
of  the  said  RusselFs  indebtedness,  a  matter  ito  be  here- 
aifter  determined  nnder  the  decree  of  reference,  we 
need  only  to  advert  to  one  item  contained  in  said  ac- 
count and  the  evidence  relating  thereto  to  satisfy  us 
of  the  correctness  of  the  chancellor's  finding  of  the  fact 
of  said  RusselFs  indebtedness  to  said  estate.  In  this 
account  he  credits  himself  with  the  sum  of  two  thou- 
sand dollars  for  his  services  rendered  as  such  agent. 
There  is  no  pretense  of  any  contract  or  agreement  be- 
tween him  and  his  principal  of  any  stipulated  sum  for  Ms 
ser\ices.  He  simply  claims  the  same  as  reasonable  com- 
pensation for  services  rendered  and  oflfei*ed  evidence  to 
that  end.  The  great  weight  of  the  evidence,  we  think,  sat- 
isfactorily and  clearly  shows  that  for  the  services  actual- 
ly rendei*ed  the  claim  w^as  excessive,  and  that  a  fair  and 
reasonable  compensation  would  not  exceed  three  hun-. 
dred  dollars.  The  amount  of  the  income  in  the  way  of 
rents  from  ithese  plantations  being  about  twenty-five 
hundred  dollars,  a  charge  of  two  thousand  dollars  for 
services  rendered,  which  consisted  in  the  main  of  let- 
ting out  the  lands  and  collecting  the  rents  and  \'isiting 
the  plantations  three  or  four  times  during  the  year, 
is  as  shown  by  the  evidence  palpably  an  inequitable  di- 
vision of  the  proceeds  by  the  agent  vdth  his  princi- 
pal. With  this  item  of  his  account  scaled  to  what 
w^ould  be  fair  and  reasonable  comx)ensation  for  his  ser- 
vices as  agent  as  shown  by  the  great  weight  of  the  ev- 
idence, the  fact  of  his  indebtedness  ito  the  complainant 
is  put  beyond  doubt.  But,  in  addition  to  this,  there  is 
the  testimony  of  several  disinterested  witnesses  to  his 
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admission  of  an  indebtedness  to  the  estate  of  M«rs.  Lane, 
made  by  him  in  conver.sation  with  these  witnesses  at 
different  times  soon  after  the  death  of  Mrs.  Lane. 

The  next  assignment  of  error  in  the  decree,  like  the 
first,  relates  to  the  finding  of  a  fact,  viz.,  fraud  in  the 
transfers  and  lonveyances  of  his  property  by  the  said 
E.  J.  Russell  to  his  several  brothers  from  the  first  of 
January  up  to  and  including  the  7th  day  of  February, 
following.  The  making  of  the  several  transfers  and  con- 
veyances to  his  brothers  by  the  said  respondent  E.  J. 
assailed  by  .the  bill  is  not  denied,  but  It  is  claimed  by 
the  respondents  that  these  conveyances  and  transfers 
of  his  property  were  made  in  good  faith  and  in  payment 
of  a  pre-existing  indebtedness  of  the  said  E.  J.  to  each 
of  the  several  grantees.  The  existence  of  a  debt  to 
the  complaining  creditor  being  shown,  the  conveyances 
by  the  debtor  being  admitted,  the  burden  of  proof  is 
upon  the  grantees  in  the  conveyances  assailed  as  fraud- 
ulent, to  show  the  bo?ia  fides  of  the  transactions.  This 
proposition  of  law^  is  too  familiar  to  require  elaboration 
in  argument,  and  as  for  authorities  we  content  our- 
selves by  referring  to  those  cited  in  brief  of  appellee's 
counsel. 

That  the  respondent  E.  J.  Russell  was  insolvent  dur- 
ing the  period  of  time  from  January  1st  to  February 
7th,  1882,  covering  the  conveyances  attacked  by  the 
bill  and  held  fraudulent  by  the  chancellor,  we  think 
ithe  evidence  clearly  establishes.  Counsel  for  appellant 
concede  in  argument,  that  during  this  time  he  was  be- 
ing harassed  by  some  of  his  creditors  and  was  finan- 
cially embarrassed.  The  grantees  in  the  alleged  fraud- 
ulent conveyances  were  the  brothers  of  the  grantor, 
the  embarrassed  and  failing  debtor,  and  that  they 
knew  of  his  in«*olvency,  we  think  under  the  e^'idence,  is 
beyond  doubt.  They  were  intimate  as  brothers,  and 
had  frequent  inter\iews  and  consultations  during  the 
time  cM)vering  the  making  of  the  alleged  fraudulent 
transfers.  Two  of  the  brothers  were  at  the  time  in  the 
employment  of  the  grantor,  and  another  had  his  office 
in  the  store  where  the  grantor  carried  on  his  merchan- 
dise business.    In  determining  the  bona  fides  of  a  trans- 
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action  assailed  as  fraudulent,  (the  fact  that  such  trans- 
action was  had  between  parties  nearly  related,  is  a 
circumstance  which  naturally  calls  for  closei'  scrutiny 
than  where  the  transaction  is  between  stranjjcrs.  In 
the  present  case  the  transfers  of  his  property  by  the 
said  E.  J.  Russell  to  his  several  brothers,  when  taken 
in  the  ap:jn*esate  amounted  to  about  ten  thousand  dol- 
lars, and,  outside  of  his  exemptions,  embra(*in^  sub- 
stantially all  of  his  visible  tangible  assets.  That  it 
wa«  the  purpose  of  E.  J.  Russell  in  making  these  trans- 
fers of  his  property  to  hinder,  delay,  and  defeat  other 
creditors  in  the  collection  of  their  debts,  we  think  the 
evidence  establishes  beyond  question,  and  our  con- 
clusion from  the  evidence  is,  that  his  brothers,  the 
grantees,  shared  in  this  purpose.  The  eviden(*e,  in  our 
opinion,  warranted  the  conclusion  reached  by  the  chan- 
cellor oif  the  existence  of  a  common  purjKD^se  on  the  part 
of  the  debtor  and  the  grantees  respondents  in  the  bill, 
to  defeat  ithe  cn^itors  of  the  said  E.  J.  Russell,  and 
such  being  the  cas<'  the  stneral  conveyances,  which  wei-e 
made  in  the  months  of  January  and  February,  1882, 
though  sei)airate  as  to  the  several  grantees  and  made  at 
different  times  will  be  regarded  and  treated  as  a  single 
transaction.  And  although  the  conveyances  are  sepa- 
rate, and  executed  on  different  dates,  if  done  in  pur- 
suance of  a  purpose  common  to  the  grantor  and  the 
grantees  to  defraud,  any  fact  that  would  \itiate  any  one 
of  said  conTeyances  as  fraudulent,  would  be  visite  1  upon 
all.  Throughout  these  transactions  from  the  first  of 
January  to  tlie  7th  of  February,  on  which  latter  date,  the 
last  of  hie  visible  assets  consisting  of  his  stock  of  mer- 
chandise in  his  Athens  store  was  conveyed  in  birik, 
the  evidence  discloses  many  circumstances  denominated 
in  the  books  as  badges  of  fraud.  But  it  is  insisted  that 
these  transfers  of  his  proi)erty  by  the  debtor  to  the  re- 
spective broth ei*s,  were  made  in  satisfaction  and  pay- 
ment of  antec(xlent  bona  fide  debits  due  and  owing  by  him 
to  the  said  grantees,  and  for  that  reason  the  convey- 
ances should  be  upheld  regardless  of  the  inten*  or  mo- 
tive. At  the  time  of  the  making  of  these  conveyances, 
which  w  as  prior  to  the  enactment  of  the  present  statute 

Vol.  133. 


Digitized  by  VjOOQ IC 


1900.]  OF  ALABAMA,  657 

[Russell  V.  Davis,  Adm'r.  &c.] 

(Code,  1896,  §  2158 U  a  debtor  though  ia  failing  cir- 
CumstaBces  op  insolvent,  had  the  right  to  prefer  one 
or  more  of  his  creditors  over  others  to  the  extent  of 
conveying  his  entire  estate,  and  to  the  end  of  defeating 
such  other  creditors  in  the  collection  of  thdr  debts.  But 
even  then  to  support  such  conveyance,  the  same  must 
have  been  absolute,and  without  reservation  of  any  benefit 
to  the  grantor;  the  debt  or  demand  a  bona  fide  pre- 
existing debt;  the  property  conveyed,  on  a  fair  and  rea- 
sonable  valuation,  not  unreasonably  excessive  of  the  de- 
mand. On  the  other  hand,  if  the  conveyance  was  nojt 
absolute,  or  benefit  reserved,  or  if  the  property  con- 
veyed was  materially  in  excess  of  the  demand,  or  if 
the  debt  was  simulated  or  fictitious  in  whole  or  in  part, 
or  if  the  purchasing  creditor  gave  in  part  any  cash  con- 
sideration in  obtaining  ithe  conveyance,  it  rendered  the 
same  void  as  to  other  creditors.  When  tested  by  these 
principles,  the  burden  resting  upon  the  respondents  to 
show  by  clear  and  satisfactory  proof  the  bona  fides  of 
the  transactions  assailed,  w^e  are  unable  from  all  of 
fthe  evidence  to  say  that  the  burden  has  been  discharged. 
As  to  the  question  of  indebtedness  to  the  respective 
grantees,  in  support  of  the  testimony  of  the  grantor  and 
each  of  the  grantees  as  to  his  particular  debt,  the  books 
of  (the  debtor  grantor  were  offered  in  evidence  to  show 
the  amount  and  that  the  debt  w^as  an  antecedent  debt. 
The  entries  in  the  debtor's  books  relative  to  the  in- 
debtedness showed  very  suspicious  irregularities  as  to 
debts  and  in  the  order  in  which  they  were  made,  and 
also  contained  evidence  of  a  number  of  erasures.  This 
evidence  tended  very  materially  to  weaken  the  testi- 
mony of  the  grantor  and  the  grantees  as  to  the  bona 
fide  existence  of  the  alleged  indebtedness.  There  is 
also  other  evidence  which  throws  suspicion  on  the 
alleged  claims  of  one  or  more  of  the  grantees.  There  is 
likewise,  evidence  w^hich  shows  a  reservation  to  the 
grantor  in  the  transfer  of  some  of  his  assets,  or  a  pre- 
tended and  not  an  absolute  transfer.  The  evidence 
shows  the  grantor  subsequent  to  the  alleged  transfers 
in  the  possession  of  choses  in  action,  trying  to  collect 
the  same.    There  is  also  evidence  going  to  show  during 
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the  time  covering  the  transactions  assailed  in  the  bill 
transfer  and  sale  by  the  debtor  to  one  of  Uie  granftees 
of  chases  in  action  for  a  present  cash  consideration. 
Besides  the  circumstances  adverted  to  above,  there  are 
others  shown  in  the  evidence  relative  to  the  actions, 
conduct,  and  statements  by  the  said  E.  J.  Russell  and 
his  said  brothers,  which  taken  in  connei'tion  with  what 
we  have  mentioned,  go  not  only  strongly  to  show  z 
common  design  on  the  parit  of  the  grantor  and  grantees 
to  defeat  other  creditors  in  the  collection  of  their  debts, 
but  also  to  impeach  the  bona-  fides  of  the  alleged  indebtr 
edness  of  the  grantor  to  the  several  grantees.  To  say 
the  least  of  it,  the  evidence  of  the  respondents,  in  face 
of  so  many  suspicious  circumstances  disclosed,  falls 
short  of  that  clear  and  satisfactory  proof  required  un- 
der the  law  and  necessary  to  satisfy  a  couTt  of  equity 
of  that  good  faith  in  the  transaction  between  persons  so 
intimately  and  nearly  related  when  assailed  for  a  fraud. 
On  account  of  the  number  of  witnesses  examined,  the 
wide  range  taken  in  the  testimony,  and  the  volmni- 
nousness  of  the  evidence,  we  have  felt  justified  in  this 
opinion  in  referring  to  it  in  a  general  way.  And  our 
conclusion  from  the  whole  evidence  is,  that  <the  decree 
of  the  chancellor  is  free  from  error,  and  is  here  afflrmed> 

McClellan,  €.  J.,  not  sitting. 
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Cases  Decided  During  the  Period  Embraced  in  This 
Volume,  Which  are  Ordered  not  to  be 
Reported  in  Full. 


Vaug^hn  v.  Walker. 

Appeajl  from  the  Circuit  Court  of  LaudefPdale. 
Tried  before  the  Hon.  E.  B.  Almon. 

Simpson  &  Jones  and  R.  T.  Simpson,  for  appellant. 

John  T.  Asijcraft,  for  appellee. 

This  was  a  suit  by  appellee  against  appellant,  for 
damages  claimed  to  have  been  suffered  by  trespassing 
stocky  in  contravention  of  the  provisions  of  an  act  for 
ttie  protection  of  plantations  and  crops  within  certain 
limits  of  Lauderdale  county,  (Acts  of  1869-70,  p.  9). 

There  were  verdict  and  judgment  for  the  plaintilBf. 
The  defendant  appeals. 

Reversed,  rendered  in  part  and  remanded. 

Opinion  by  McClellan,  C.  J. 


Marlowe  v.  State. 

Appeal,  from  Circuit  Court  of  Bullock. 
Tried  before  the  Hon.  A.  A.  Evans. 

No  counsel  marked  as  appearing  for  appellant. 

Ohas.  G.  Brown,  Attorney-Geneml,  for  the  State. 
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The  appellant  was  indicted,  tried  and  convicted  for 
grand  larceny. 

The  judgment  of  conviction  is  affirmed. 

Opinion  by  Haralson,  J. 


Anderson  v.  The  State. 

Appeal  from  the  Circuit  Court  of  Covington. 
Tried  before  the  Hon.  John  P.  Hubbard. 

No  counsel  marked  as  appearing  for  appellant 

Chas.  G.  Brown,  Attorney-General,  for  the  State. 

The  appellant  was  indicted  and  tried  for  the  murder 
of  John  McNeil,  was  convicted  of  murder  in  the  flret 
degree,  and  sentenced  to  the  penitentiary  for  life. 

The  judgment  of  conviction  is  affirmed. 

Opinion  by  Tyson,  J. 


Wells  V.  Smith. 

Appeal  from  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  A.  A.  Coleman. 

John  W.  Chamblee,  for  appellant 

Charles  B.  Pov^ell,  for  appellee. 

This  action  was  brought  by  the  appellant  against  the 
appellee;  and  counted  upon  a  promissory  note. 

From  a  judgment  in  favor  of  the  defendant  the  plain- 
tiff appeals. 

The  judgment  is  affirmed. 

Opinion  by  Dowdell,  J. 
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Sowell  V.  The  State. 

Appeal  from  the  Circuit  Court  of  Gteneva. 
Tried  before  the  Hon.  John  P.  Hubbard. 

No  counBel  marked  as  appearing  for  appellant. 

Chas.  G.  Brown^  Attorney-General,  for  the  State. 

The  appellant  wa«  indicted  and  tried  for  the  murder 
of  Lula  Sowell ;  was  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  the  penitentiary  for  twenty 


The  judgment  of  conviction  is  affirmed. 
Opinion  Per  Curiam. 


Helena  Coal  Co.  v.  Hays. 

Appeal  from  the  Circuit  Court  of  Shelby. 
Tried  before  the  Hon.  John  Pelham. 

McMillan  &  Thetford,  for  appellant. 

W.  S.  Cary,  for  appellee. 

This  action  was  brought  against  the  appellant,  to  re- 
cover fees  for  medical  services  rendered  defendant's 
employees. 

From  a  judgment  in  favor  of  the  plaintiff,  the  defend- 
ant appeals. 

The  judgment  is  reversed  and  the  cause  remanded. 

Opinion  by  McClellan,  C.  J. 
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Marlowe  v.  State. 

Appeal  from  the  Circuit  Court  of  Bullock. 
Tried  before  the  Hon.  A.  A.  Evans. 

No  counsel  marked  as  appearing  for  appellant 

Chas.  G.  Bbown^  Attorney-General,  for  the  Stata 

The  appellant  was  indicted,  tried  and  convicted  for 
burglary. 

The  judgment  of  conviction  is  aflBirmed. 

Opinion  by  Haralson,  J. 


Hunt  V.  Matthews. 

Appeal  from  the  Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  J.  A.  Bilbbo. 

O.  1).  Street,  for  appellant. 

John  A.  Lusk,  for  appellee. 

This  was  an  action  of  assumpsit,  brought  by  the  ap- 
pellee against  the  appellant.  There  were  verdict  and 
judgment  for  the  plaintiflf,  and  the  defendant  appeals. 
The  only  ei^rors  assigned  are  based  upon  the  refusal  of 
the  court  to  give  the  several  w^ritten  charges  requested 
by  the  defendant.  The  reco-rd  does  not  show  any  re- 
fused charges  that  were  requested  by  the  defendant 

There  being  nothing  to  support  the  assignments  of 
error,  the  judgment  of  the  court  is  accordingly  affirmed. 

Opinion  by  Dowdell,  J. 


Digitized  by 


Google 


1»<>1]  OF  ALABAMA.  663 


Eiigrraiii  V.  State. 

Appeal  from  the  Circuit  Court  of  Geneva. 
Tried  before  the  Hon.  John  P.  Hubbard. 

No  counsel  marked  as  appearing  for  appellant. 

Chas.  G.  Brown,  Attorney-General,  for  the  State. 

The  appellant  was  indicted  and  tried  for  the  murder 
of  Lula  Sowell ;  was  convicted  of  murder  in  the  second 
degree  and  sentenced  to  the  penitentiary  for  fifteen 
years. 

The  judgment  of  conviction  is  affirmed. 

.  Opinion  Per  Curiam. 


McCalley  v.  Kagrlaiid  et  al. 

Appeal  from  Probate  Court  of  Madison. 
Heard  before  the  Hon.  S.  M,  Stewart. 

Charles  J.  Stone,  for  appellant. 

Humes,  Siieffey  &  Speake^  for  appellee. 

The  proceedingis  in  this  case  were  commenced  by  a 
petition  made  by  Mary  A.  Ilagland,  as  administratrix 
of  the  estate  of  Lewis  Jones,  deceased,  for  a  final  set- 
tlement of  her  account  as  such  administratrix.  The  ap- 
peal is  by  the  guardian  ad  litem  of  an  infant  party 
from  a  det^ree  of  the  probate  court  rendered  on  final  set- 
tlement. 

The  decree  is  affirmed. 

Opinion  by  Haralson,  J. 
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Cherry  v.  The  State. 

Appeal  from  the  Circuit  Court  of  Cherokee. 
Tried  before  the  Hon.  J.  A.  Bilbro. 

No  counsel  marked  as  appearing  for  appellant. 

Chas.  G.  Buown,  Attorney-General,  for  the  State. 

The  appellant  was  indicted  and  tried  and  convicted 
for  murder  in  the  second  degree,  and  sentenced  to  the 
penitentiary  for  ten  years. 

The  judgment  of  conviction  is  affirmed. 

Opinion  Per  Curiam. 


Spigriier  V.  State. 

Appeal  from  the  Circuit  Court  of  Geneva. 
Tried  before  the  Hon.  John  P.  Hubbard. 

No  counsel  marked  as  appearing  for  appellant. 

Chas.  G.  Brown,  Attomev^-General,  for  the  St»te. 

The  appellant  was  indicated,  tried  and  convicted  for 
aiding  a  prisoner  to  escape. 

The  judgment  of  conviction  is  affirmed. 

Opinion  Per  Curiam. 


Alabama  Ml-neral  R.  R.  Co.  v.  Jones, 

Adnirx. 

Appeal  from  the  Circuit  Court  of  Shelby. 
Tried  before  the  Hon.  John  Pelham. 

Tiios.  G.  &  Chas.  P.  Jones,  for  appellant. 
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Browne  &  Leepeb^  for  appellee. 

This  action  wsis  brought  by  Mary  A.  Jones,  as  admin- 
istratrix of  the  estate  of  John  Jones,  deceased,  against 
the  Alabama  Mineral  Railroad  Company,  to  recover 
damages  for  the  alleged  negligent  killing  of  the  plain- 
tiflPs  intestate. 

From  a  judgment  in  favor  of  the  plaintiflF,  assessing 
her  damages  at  |2,000,  the  defendant  prosecutes  the 
present  appeal.  This  is  the  fourth  appeal  in  this  case. 
The  evidence  on  the  trial,  from  which  the  present  ap- 
peal is  prosecuted,  was  substantially  the  same  as  upon 
the  former  trial. 

The  judgment  is  aflSrmed  upon  the  authority  of  Jones 
V.  Ala,  Min.  R.  R.  Co.,  107  Ala.  400;  Ala.  Min.  R.  R.  Co. 
1?.  Jones,  114  Ala.  519;  Ala.  Min,  R.  R.  Co.  v.  J  ones  ^  121 
Ala.  113. 

Opinion  by  MoOlellan,  C.  J. 


Giliam  v.  Cumbee, 

Appeal  from  the  Chancery  Court  of  Tallapoosa- 
Heard  before  the  Hon.  Richard  B.  Kelly. 

W,  M.  LackeYj  J.  A.  Terrell  and  H.  J.  Gillam^  for 
a,pi)ellant 

Thos.  L.  Bulger^  for  appellee. 

The.  bill  of  complaint  was  filed  by  the  appellant 
against  the  appellees,  and  sought  to  have  enforced  the 
specific  performance  of  a  contract,  alleged  to  have  been 
entered  into,  providing  for  the  execution  of  a  deed,  and 
to  remove  certain  deeds  as  clouds  upon  complainant's 
title. 

On  the  submission  of  the  causp  on  the  pleadings  and 
proof,  the  chancellor  decreed  that  the  complainant  was 
not  entitled  to  the  relief  prayed  for,  and  ordered  the 
bill  dismissed.  From  this  decree  complainant  apx>eals, 
and  assigns  the  rendition  thereof  as  error. 
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Upon  the  original  announcement  of  the  case,  the 
decree  of  the  chancellor  was  affirmed.  On  application 
for  rehearing,  the  judgment  of  afl&rmance  theretofore 
rendered  was  set  aside  and  judgment  was  rendered  re- 
versing the  decree  of  the  chancery  court  and  granting 
the  relief  prayed  for  in  the  bill.  Justice  Haralson  dis- 
sents from  the  judgment  rendered  on  the  application 
for  rehearing. 

Opinion  by  Haealson^  J. 


Borom  et  al.  v.  Posey  et  al. 

Appeal  from  the  Circuit  Court  of  Shelby. 
Tried  before  the  Hon.  John  Pelham. 

Peters  &  Beavers  and  Samuel  Henderson^  for  ap- 
pellant. 

McMillan  &  Thetford^  for  appellee. 

The  proceedings  in  this  case  were  had  upon  a  peti- 
tion filed  by  the  appellees,  addressed  to  the  judge  of 
probate  of  Shelby  county,  praying  that  he  set  a^ide 
and  vacate  the  deci*ee  formerly  made  by  him  establish- 
ing a  stock  law  district  in  beat  10  of  Shelby  county. 

From  a  decree  annulling  said  former  order,  the  ap- 
pellant appealed  to  the  circuit  court.  In  tlie  circuit 
court  the  decree  of  the  probate  court  was  aflfirmed.  In 
the  transcript  on  this  appeal  there  appears  in  the  bill  of 
exceptions  what  pui*pf>rts  to  be  and  is  there  callcMl  a  judg- 
ment. It  cannot  be  looked  t^  as  such  on  this  appeal.  The 
judgn^ent  api^ealed  from  can  only  be  presented  to  this 
couil  by  a  certified  transcript  of  the  record  of  the  trial 
court.  The  transcript  shows  no  judgment  of  record  in 
the  ccmrt  below,  but  merely  a  statement  of  the  judge  in 
the' bill  of  exceptions  that  a  judgment  was  rendered  and 
what  that  judgment  was. 

The  appeal  is  dismissed. 

Opinion  by  McClellan^  C.  J. 
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Glover  v.  Samuel. 

Appeal  from  the  Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  J.  A.  Bilbro. 

John  A.  LusK^  for  appellant 

0.  D.  Stebet^  for  appellee. 

This  was  an  action  for  money  had  and  received, 
brought  by  the  appellee  against  the  appellant.  From 
a  judgment  in  favor  of  the  plaintiff  defendant  appeals. 

The  judgment  is  reversed  and  the  cause  remanded. 

Opinion  by  Tyson^  J. 


National   Buildiiigr  <&  Loan  Asso.   v. 
MeGauley. 

Appeal  from  the  Montgomery  Chancery  Court. 
Heard  before  the  Hon.  William  L.  Parks. 

Wm.  L.  Martin  and  W.  E.  HoLiiOWAY^  for  appellant 

Gordon   Macdonald^  for  appellee. 

The  bill  in  this  case  was  filed  by  the  appellee,  Mrs. 
Kate  McGauley,  against  the  National  Building  &  Loan 
Association,  and  sought  the  redemption  under  certain 
mortgages  made  by  one  Englehardt  to  the  Building  & 
Loan  Association,  conveying  certain  real  estate  wiiicn 
Englehardt  had  devised  to  the  complainant,  and  for  the 
appointment  of  a  receiver  of  the  defendant  corporation. 
The  defendant  moved  to  dismiss  the  bill  for  want  of 
equity  and  demurred  to  the  bill  upon  several  grounds. 
On  the  submission  of  the  cause  on  this  motion  and 
demurrer,  the  court  rendered  a  de(*ree  overruling  the 
same.  From  this  decree  the  defendant  appeals,  and  as- 
signs the  rendition  thereof  as  error. 
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Upon  the  authority  of  Johnston  v.  Nat.  B.  &  L,  Asso.j 
125  Ala.  465,  the  decree  of  the  chancellor  is  reversed  and 
a  decree  is  rendered  in  this  court  dismissing  the  bill 
without  prejudice 

Reversed  and  rendered. 

Opinion  by  McOlellan,  C.  J. 


Boweii  Vn  Chestnut. 

Appeal  from  the  Jeflferson  Probate  Court 
Heard  before  the  Hon.  J.  P.  Stiles. 

Powell  &  Blackburn^  for  appellant. 
Bowman,  Harsh  &  Beddow^  for  appellee. 

John  Ludwig,  a  minor  about  17  years  old,  died  in 
October,  1900,  in  Jeflferson  county,  Alabama.  Shortly 
after  his  death,  Thomas  Chestnut  flled  his  application 
to  administer  on  the  estate  and  in  a  few  days  thereafter 
A  C.  Oxford  fQed  his  application ;  and  thereafterwards, 
within  forty  days  after  the  death  of  said  Ludwig,  Thom- 
as A.  Bowen  filed  his  application  for  letters  of  adminis- 
tration. Chestnut  and  Bowen  both  based  their  claim  and 
application  on  being  the  largest  creditor  of  the  intestate 
residing  in  Alabama,  Oxford's  application  is  based  on 
being  a  friend  of  the  brothers  of  deceased.  Chestnut's 
application  was  resisted  on  the  ground  that  he  was  not 
a  creditor  of  the  intestate,  while  Bowen's  application 
was  resisted  mainly  on  the  ground  that  he  was  not  a 
resident  of  Alabama,  and  also  that  he  was  not  a  cred- 
itor of  the  intestata  The  court  decided  that  neither 
of  the  applicants  were  entitled  to  a  preference  over  the 
other,  but  granted  the  application  of  Chestnut  on  the 
ground  of  being  a  fit  and  suitable  person  to  administer 
on  the  estate  and  denied  the  application  of  Bowen.  It 
is  from  this  ruling  and  judgment  of  the  court  that  this 
appeal  is  taken. 

The  judgment  is  afllrmed. 

Opinion  by  Sharpe,  J. 
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Hereford  i\  The  State. 

Appeal  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  O.  Kyle. 

No  counsel  marked  as  appearing  for  appellant 
Chas.  G.  Brown^  Attorney-General,  for  the  State. 

The  appellant  was  indicted  and  tried  for  the  murder 
of  Sydney  Pruitt,  was  convicted  of  murder  in  the  first 
degree  and  sentenced  to  the  penitentiary  for  life. 

The  bill  of  exceptions  in  this  case  was  signed  in 
vacation  and  after  the  expiration  of  the  time  fixed  by 
the  order  of  the  court  in  term  time.  It  has  been  a  num- 
ber of  times  held  by  this  court  in  recent  decisions  that 
in  such  a  case  the  bill  of  exceptions  forms  no  part  of 
the  record,  and  can  not,  therefore,  be  looked  to  for  any 
purposa 

The  judgment  of  conviction  is  affirmed. 

Opinion  by  Dowdell^  J. 


Henderson  et  al.  y.  Horton. 

Appeal  from  the  Chancery  Court  of  Crenshaw. 
Heard  before  the  Hon.  W.  L.  Parks. 

BusHTON  &  Powell,  for  appellants. 
Lane  &  Crenshaw,  for  appellea 

The  appellee,  by  her  bill  of  complaint  in  the  court 
below,  sought  the  cancellation  of  a  deed  of  conveyance 
of  lauds,  her  statutory  sepai'ate  estate,  made  by  her  and 
her  husband  to  J.  D.  Henderson,  one  of  the  appellants, 
on  the  ground  that  said  deed,  though  in  form  an  abso- 
lute deed  of  conveyance,  was  in  fact  a  mortgage  and 
made  to  secure  a  pre-existing  debt  due  from  her  hus- 
band to  the  firm  of  J.  D.  &  J.  C.  Henderson,  and  to  get 
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an  extension  of  time  for  the  payment  of  the  sama 

On  the  submission  of  the  cause  upon  the  pleadings 
and  proof,  the  chancellor  rendered  a  decree  granting 
the  relief  prayed  for  by  the  complainant. 

The  defendant  appeals,  and  assigns  as  error  the  ren- 
dition of  said  decree. 
Judgment  affirmed. 

Opinion  by  McClellan,  C.  J. 


Norwood  &  Co.  !?•  Wood  &  Hattemer. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  J.  C.  Richardson. 

J.  M.  Chilton^  for  appellants. 

C.  E.  Hamilton  and  Watts,  Troy  &  Caffey,  for  ap- 
pellees. 

This  was  an  action  on  the  case,  brought  by  the  ap- 
pellees, Wood  &  Hattemer,  against  the  appellants,  Nor- 
wood &  Company,  to  recover  damages  for  the  destruc- 
tion of  plaintiflFs'  lien  on  cotton. 

From  a  judgment  in  favor  of  the  plaintilHPs,  the  de- 
fendants appeal,  and  assign  as  error  the  rulings  of  the 
trial  court  in  sustaining  the  demurrers  interposed  by 
the  plaintiflFs  to  certain  pleas  filed  by  defendants. 

The  judgment  is  affirmed. 

Opinion  by  Haralson,  J. 
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McAuulty  i\  State. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  John  P.  Hubbaed. 

Lee  &  KooNCE^  for  appellant. 

Chas.  G.  Brown^  Attorney-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  convicted  for 
the  violation  of  a  local  prohibition  law. 
The  judgment  is  affirmed. 

Opinion  by  Dowdell,  J. 


Carroll  v.  Anderson. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  John  P.  Hubbard. 

Foster^  Sampord  &  Carroll^  for  appellant 

E.  R.  Brannen^  for  appellee. 

This  suit  was  instituted  by  the  appellant  against  the 
appellee  to  recover  on  an  account  and  for  money  liad  and 
received,  the  value  of  a  bale  of  cotton  upon  which  plain- 
tiflf  had  a  mortgage,  and  which  defendant  bought  and 
sold  and  received  the  money  therefor. 

Prom  a  verdict  in  favor  of  the  defendant  the  plain- 
tiflf  apx>eals. 

Judgment  is  affirmed. 

Opinion  by  McClellan^  C.  J. 
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Davis  t\  Taylor. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  J.  C.  Richaedson. 

LoMAx,  Crum  &  Weil  and  Chas.  A.  Whitten,  for 
appellant 

Gordon  &  MoGaugh^  for  appellee. 

This  was  an  action  of  unlawful  detainer,  brought  by 
the  appellant  against  the  appellea 

From  a  judgment  in  favor  of  the  defendant  plaintiff 
appeals. 

The  judgment  is  reversed  and  the  cause  remanded. 

Opinion  by  Haralson^  J. 


Digitized  by 


Google 


USTDEX. 


ACTION. 

1.  Pleading  and  practice;  actions  ex  delicto  and  ex  contractu  can 

not  he  joined. — ^A  complaint  which  contains  a  count  in  case, 
which  is  ex  delicto,  and  another  count  which  is  in  assumpsit, 
is  subject  to  demurrer  for  misjoinder  of  actions. — Evans  v. 
So.  R.  Co.,  482. 

2.  Same;  same;  action  for  breach  thereof. — In  an  action  against 

a  railroad  company  to  recover  damages  to  the  plaintiff's 
stock,  resulting  from  the  breach  of  a  contract  entered  into 
between  the  plaintiff  and  the  defendant,  by  which  the  rail- 
road company  agreed  to  build  and  maintain " fences  and  cattle 
guards  through  the  land  of  the  plaintiff,  it  is  unnecessary  for 
the  complaint  to  aver  when  the  contract  was  first  broken; 
since  the  breaches  may  be  several  and  continuous. — Ih.  482. 

3.  Action  upon  contract  to  pay  property;  what  necessary  to  main- 

tain suit. — In  a  contract  to  pay  property  or  for  the  delivery 
of  personal  property,  an  action  for  the  value  of  the  property 
can  not  be  maintained  until  there  has  been  a  demand  made 
for  the  property  and  a  refusal  or  failure  to  deliver  it,  unless 
it  be  shown  that  such  demanpl  would  have  been  futile;  and  a 
complaint  upon  such  a  contract  which  alleges  neither  demand 
nor  refusal,  nor  any  facts  which  would  have  excused  the 
making  of  it,  is  faulty  and  subject  to  demurrer. — Ingram  v. 
Bussey,  539. 

ADVERSE  POSSESSION. 

1.  Ejectment;  when  adverse  possession  shown. — In  an   action  of 

ejectment,  where  the  plaintiffs  claim  title  as  heirs  at  law  of 
their  deceased  father,  and  the  defendant  who  was  also  a  son 
of  the  deceased  claimed  title  by  adverse  possession,  and  it  is 
shown  without  conflict  that  during  the  period  of  defendant's 
occupation  of  the  land  down  to  the  death  of  the  father,  the 
father  lived  on  the  land  with  the  defenuant  and  his  family, 
that  the  defendant  gave  in  the  lands  for  taxes  in  the  name  of 
his  father,  and  by  other  unequivocal  acts  recognized  the  lat- 
ter's  title  to  the  land,  and  the  evidence  further  shows  that 
the  defendant  entered  into  possession  by  permission  of  the 
father  and  not  in  hostility  to  him,  the  law  in  such  case  refers 
the  possession  to  the  title,  and  the  defendant  is  shown  not  to 
have  been  in  adverse  possession;  and  under  such  eviaence  the 
plaintiffs  will  be  entitled  to  recover. — Butler  v.  Butler,  373. 

2.  Same;  adverse  possession;  when  declarations  by  defendant  not 

admissible  in  evidence. — In  an  action  of  ejectment,  wnere  the 
plaintiffs  claim  tiile  as  heirs  at  law  of  their  deceasea  father, 
and  the  defendant  who  was  also  a  son  of  the  deceased  claims 
title  by  adverse  possession,  and  it  is  shown  that  during  the 
period  of  the  defendant's  occupation  of  the  land  down  to  the 
death  of  the  father,  the  latter  also  lived  on  the  land  with  the 
defendant  and  his  family,  and  by  unequivocal  acts  throughout 
that  period  recognized  the  title  of  his  father  to  the  lands, 
and  that  his  possession  was  acquired  by  permission  of  the 
father,  declarations  of  the  defendant  to  a  third  person  that 
he  claimed  the  land  as  his  own,  are  of  no  consequence,  and 
are  immaterial  and  inadmissible  in  evidence. — lb.  373. 
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ADVERSE  POSSESSION— Continued. 

3.  Adverse  possession;  can  not  arise  from  ^remissive  entry. — Where 

entry  is  made  upon  land  by  permission  of  the  owner,  the 
possession  following  such  entry  is  not  adverse,  but  is  in  sub- 
ordination to  the  rightful  title. — Hicks  Bros.  v.  Swift  Creek 
Mill  Co.,  411. 

4.  Judicial  sale;  not  affected  hy  maintenance  or  adverse  possession. 

A  judicial  sale  made  by  a  public  ofllcer  under  legal  process,  is 
not  without  the  doctrine  of  champerty  or  maintenance;  and 
its  validity  is  not  affected  by  the  fact  that  the  land  is.  at  the 
time  of  the  sale,  in  the  possession  of  a  third  person  claiming 
adversely  to  the  defendant  in  the  process. — Griffin  v.  Dou- 
phin,  543. 

5.  Same;  effect  on  the  possession  of  third  person  throtAgh  tenant. 

Where,  at  the  time  of  a  sale  under  execution  of  land  in  the 
possession  of  tenants  of  a  third  party  who  claim  under  a 
deed  from  the  defendant  in  execution,  which  deed  was  exe- 
cuted subsequent  to  the  issuance  of  the  execution,  the  judi- 
cial sale  of  such  lands  terminates  the  tenancy;  and  the  at- 
tornment of  the  tenants  of  said  third  party  to  the  purchaser 
has  the  legal  effect  of  transferring  the  possession  of  the  lands 
from  such  third  party  to  the  purchaser,  and  the  right  of  said 
third  party  acquired  by  his  deed  from  the  defendant  in  exe- 
cution is  thereby  defeated;  the  sheriff's  deov.  to  said  purchaser 
conveying  such  title  as  the  defendant  in  execution  had  on  thts 
date  of  its  issuance. — II).  543. 

6.  Foreclosure  of  mortgage;  when  decree  failing     to    pass     upon 

claim  under  adverse  possession  proper. — Under  a  bill  filed  for 
the  sole  purpose  of  the  foreclosure  of  a  mortgage,  where  it 
is  alleged  that  the  mortgagor  died  intestate,  and  the  parties 
defendant  are  the  sole  heirs  of  the  deceased  mortgagor,  but 
one  of  the  defendants  sets  up  in  her  answer  a  title  to  the 
mortgaged  property  claimed  to  have  been  derived  by  adverse 
possession,  a  decree  providing  for  the  divestiture  by  fore- 
closure of  all  the  interest  in  the  mortgaged  property  shown 
by  the  bill  to  be  in  the  defendants  as  heirs  at  law  of  the 
deceased  mortgagor,  but  fails  and  declines  to  pass  upon  the 
alleged  title  of  the  defendant  claimed  by  adverse  possession, 
expressly  excepting  from  its  operation  any  interest  said  de- 
fendants may  have  had  in  the  mortgaged  property.  Independ- 
ent of  the  mortgagor,  is  proper  and  free  from  error;  the 
bill  not  assailing  the  title  of  said  defendants  claimed  to  have 
been  derived  through  adverse  possession. — Equit.  M.  Co.  v. 
Finley,  575. 

7.  Same;  same. — In  such  a  case,  the  purpose  of  the  foreclosure 

suit  being  not  to  determine  in  whom  the  title  resides,  but  lo 
settle  the  interest  claimed  or  existing  in  subordination  to  the 
mortgage,  the  defendant  asserting  the  title  by  adverse  pos- 
session was  a  proper  party  defendant,  and  the  bill  should 
not  have  been  dismissed  as  to  her;  since,  being  an  heir  of 
the  mortgagor,  she  took  an  equity  of  redemption,  and  the 
foreclosure  of  that  interest  was  necessary  to  the  enrorcement 
of  the  mortgage. — lb.  575. 

AGENCY. 

1.  Debtor  and  creditor;  principal  and  agent;  compensation  of 
agentt  when  excessive. — Where  the  amount  of  the  income  in 
the  way  of  rents  from  certain  plantations  was  about  twenty- 
five  hundred  dollars,  a  charge  of  two  thousand  dollars  for  a 

Vol.  133. 
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year's  services  rendered  by  an  agent  In  letting  out  and  col- 
lecting the  rents  and  looking  after  the  repairs  on  said  plan- 
tations, and  visiting  the  plantations  three  or  four  times  dur- 
ing the  year,  is  excessive;  three  hundred  dollars  being  a  fair 
and  reasonable  compensation  therefor. — Russell  v.  Davis, 
647. 

APPEAL  AND  ERROR. 

1.  Indictment  for  murder;  when  refusal  to  give  charge  requested 

need  not  he  considered  on  appeal. — Where,  on  a  trial  under 
an  indictment  for  murder,  the  defendant  was  convicted  of 
manslaughter,  the  refusal  of  the  trial  court  to  give  a  charge 
requested  by  him  which  had  reference  alone  to  murder  need 
not  be  considered  on  appeal;  the  conviction  of  manslaughter 
being  an  acquittal  of  murder. — Mitchell  v.  State,  65. 

2.  Trial  and  its  incidents;  motion  in  arrest  of  judgment  must  be 

shown  hy  the  record. — A  motion  in  arrest  of  judgment  must 
be  presented  to  the  Supreme  Court  for  revision  by  the  record; 
and  when  such  motion  appears  only  In  the  bill  of  excep- 
tions it  will  not  be  considered  on  appeal. — Durrett  v.  State, 
119. 

3.  Bill  of  exceptions;  when  not  considered  on  appeal, — When  the 

time  for  signing  a  bill  of  exceptions  reserved  in  the 
trial  of  a  case  in  the  criminal  court  of  Jefferson  county,  is 
not  extended  by  order  of  the  court  or  written  agreement  of 
counsel  to  be  shown  by  the  record,  and  the  bill  of  excep- 
tions is  signed  after  the  expiration  of  the  time  fixed  by 
statute  for  signing  bills  in  said  court,  such  bill  of  exceptions 
will  not  be  considered  on  appeal. — Brown  v.  State,  152. 

4.  Same;  same, — When  a  bill  of  exceptions  reserved  in  the  trial 

of  a  case  is  not  signed  within  the  time  fixed  by  statute,  nor 
is  the  time  for  signing  it  extended  by  order  of  the  court  or 
agreement  of  counsel,  shown  upon  the  record,  an  agreement 
between  counsel  made  after  the  expiration  of  the  time  pre- 
scribed for  signing  bills  of  exceptions  in  said  court,  that  said 
bill  of  exceptions  should  be  then  signed,  is  not  effective 
to  restore  the  authority  for  signing  and  is  insufficient  to  give 
validity  to  a  bill  of  exceptions  signed  at  such  time,  so  as 
to  authorize  its  being  considered  on  appeal. — Ih.  152. 
5-.  Motion  in  arrest  of  judgment;  how  should  he  shown  on  a/ppeal, 
A  motion  in  arrest  of  judgment,  the  ruling  thereon,  and  the 
reservation  of  the  question  as  to  such  ruling  can  not  be  pre- 
sented on  appeal  by  bill  of  exceptions,  but  must  be  shown 
by  the  record  proper;  and  when  presented  only  by  bill  of 
exceptions,  the  ruling  of  the  trial  court  thereon  will  not  be 
reviewed. — Hampton  v.  State,  180. 

6.  Same;  when  properly  made, — In  a  criminal  case,    a  motion    in 

arrest  of  Judgment  must  be  disposed  of  by  being  denied  or 
granted  after  the  verdict,  and  before  the  court  proceeds  to 
pronounce  sentence  upon  the  accused;  and  when  not  made 
until  after  the  sentence  is  pronounced,  such  motion  comes 
too  late.— /&.  180. 

7.  Pleading  and  practice;  how  motion  considered  on  appeal;  Mil 

of  exceptions. — The  ruling  of  the  trial  court  upon  a  motion 
to  require  the  plaintiff  to  pay  certain  costs  as  a  condition  to 
the  further  prosecution  of  his  action  will  not  be  reviewed  on 
appeal,  unless  the  motion  is  Incorporated  in  the  bill  of  excep- 
tions; and  it  is  not  sufficient  for  the  presentation  of  the  rul- 
ings upon  such  motion  that  a  copy  thereof  appears  as  a  part 
of  the  record  in  the  transcript — Hamilton  v.  Maxwell,  233. 
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8-  Petition  for  intervention;  decree  sustaining  demurrers  thereto 
will  not  support  appeal, — ^Where  a  petition  Is  filed  in  a  pend- 
ing suit  in  equity  by  a  third  person  in  which  he  asks  to  be 
allowed  to  intervene  in  said  suit,  and  upon  demurrers  inter- 
posed to  such  petition  the  chancellor  renders  a  decree  sua- 
taining  them,  but  does  not  dismiss  the  petition,  such  decree 
is  interlocutory  and  will  not  support  an  appeal. — Walker  v. 
N.  G.,  L.  d  T.  00.,  240. 

9.  Appeal  from  probate  court;  when  hill  of  exceptions  should^  he 
stricken  from  the  record. — Where  the  bill  of  exceptions  in  a 
cause  tried  in  the  probate  court  is  not  signed  until  after  th« 
expiration  of  the  ten  days  from  the  daie  of  the  decree  or 
Judgment,  and  there  is  no  order  made  by  the  court  allowing 
said  bill  of  exceptions  to  be  signed  after  the  expiration  of  the 
ten  days,  and  no  agreement  by  counsel  in  writing  to  such  ef- 
fect, such  bill  of  exceptions  will  not  be  considered  by  the 
Supreme  Court  on  appeal,  but  will  be  stricken  from  the  rec- 
ord on  motion  properly  made. — Beatty  v.  Hohson,  270. 

10  Same;  judgment  upon  motion  for  new  trial  not  revisable. — The 
statute  allowing  appeals  from  judgments  granting  or  refusing 
to  grant  motions  for  a  new  trial,  applies  only  to  civil  causes 
in  the  circuit  and  city  courts,  (Code,  §  434);  and,  therefore, 
the  action  of  the  probate  court  in  overruling  and  refusing  to 
grant  a  motion  for  a  new  trial  in  a  cause  pending  m  sucn 
court  is  not  revisable  on  appeal. — Ih.  270. 

11.  Appeals;  when  error  in  ruling  upon  evidence  without  injury. 

Where  upon  the  trial  of  a  case,  the  evidence  adduced  was  not 
sufficient  to  authorize  the  plaintiff's  recovery,  error  in  the 
admission  or  exclusion  of  evidence  is  without  injury  to  the 
plaintiff,  and  will  not  work  a  reversal  of  the  judgment  ren- 
dered in  favor  of  the  defendant, — Gash  v.  Bo.  Express  Co., 
272.     ' 

12.  Pleading  and  practice;  how  motions  considered  on  appeal, — The 

motion  docket  of  the  circuit  court  is  not  a  record  of  that 
court,  and  a  ruling  by  said  court  upon  a  motion  spread  upon 
the  motion  docket  can  not  be  reviewed  on  appeal,  unless  the 
motion  is  incorporated  in  the  bill  of  exceptions,  or  the  trans- 
cript shows  that  said  motion  was  enrolled  upon  the  records 
of  the  circuit  court  by  an  order  thereof. — Craig  v.  Etheredge^ 
284. 

13.  Trial  and  its  incidents;  how  judgment  by  court  without  jury  re- 

viewed on  appeal. — ^Where  a  case  is  tried  by  the  court  with- 
out the  intervention  of  a  jury,  and  the  evidence  is  in  con- 
fiict,  the  judgment  rendered  by  the  court  will  not  be  reversed, 
unless  it  is  plainly  erroneous. — Laster  v.  Blackwell,  337. 

14.  Same;  same;  action  of  ejectment, — In  an  action  of  ejectment 

the  cause  was  tried  by  the  court  without  the  intervention  of  a 
Jury.  The  only  witnesses  testifying  in  the  case  were  intro- 
duced by  the  plaintiff.  The  material  contention  was  as  to  the 
contents  of  a  lost  deed;  the  plaintiff's  contention  being  that 
this  deed  conveyed  a  life  estate  to  their  mother,  with  remaind- 
er in  fee  to  them,  while  the  defendant's  contention  was  that 
said  deed  conveyed  an  absolute  fee  simple  title  in  the  mother. 
The  testimony  of  four  of  the  witnesses  introduced  by  the 
plaintiff  tended  to  show  that  the  life  estate  to  the  mother  with 
remainder  to  her  children  was  conveyed  by  said  deed,  but  the 
statements  of  these  witnesses,  were  more  of  their  construc- 
tion of  the  deed  than  statements  as  to  their  recollection  of  its 
contents,  or  the  contents  in  substance,  and  two  of  the  wit- 
nesses had  never  read  the  deed,  but  had  heard  it  read  about 
forty  years  before  the  trial.  The  other  three  of  the  witnesses 
Vol.  133. 
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Introduced  by  the  plaintiff  had  each  read  the  deed^  and  each 
stated  positively  that  it  contained  no  conveyances  of  a  life 
estate  to  the  mother  with  remainder  to  her  children,  but  was 
an  absolute  warranty  deed  to  the  mother,  saying  nothing 
about  a  life  estate.  Held:  That  with  such  conflict 
in  the  testimony  of  the  witnesses  introduced  by  the  plaintiff, 
the  judgment  of  the  court  in  favor  of  the  defendant  cou 
not  be  said  to  be  plainly  erroneous,  and,  therefore,  such  judg- 
ment will  not  be  reversed. — lb.  337. 

15.  Same;  same. — To  reverse  a  Judgment  on  appeal,  there  must  be 

manifest  error  appearing  in  the  record;  and  in  an  action  of 
ejectment,  where  the  plaintiffs  claim  title  as  remaindermen 
under  a  lost  deed,  but  there  is  no  evidence  in  the  record  that 
the  life  tenant  was  dead  at  the  commencement  of  the  suit,  a 
judgment  in  favor  of  the  defendant  can  not  be  said  to  be  er- 
roneous, and  will  not  be  reversed. — /&.  337. 

16.  Appeal  from  judgment  by  justice  of  the  peace;,  not  necessary 

that  the  paper  sent  up  hy  the  justice  should  he  certified. 
Where  an  appeal  is  taken  from  a  judgment  of  a  justice  of  the 
peace  to  the  circuit  court,  it  is  not  necessary  for  the  justice 
of  the  peace  to  certify  anything;  but  all  that  is  required  by 
the  statute,  (Code,  §  484),  is  that  he  must  return  all  the  ori- 
ginal papers  in  the  cause,  together  with  the  statement  of  the 
case  and  judgment  rendered,  signed  by  him. — Hardee  v.  Abra^ 
ham,  341. 

17.  Same;  when  not  necesary  for  new  complaint  to  be  filed;  suffi- 

ciency of  judgment  by  default. — When  on  an  appeal  taken 
from  a  judgment  of  the  justice  of  the  peace,  there  is  included 
in  the  original  papers  returned  by  the  justice  to  the  clerk 
of  the  court  to  which  the  appeal  is  taken,  a  perfectly  good 
complaint,  it  is  proper  for  the  court  to  which  the  appeal  is 
taken  to  enter  upon  the  trial  on  that  complaint;  or,  the  de- 
fendant not  appearing,  to  render  judgment  by  default  on  that 
complaint. — lb.  341. 

18.  Probate  court  what  decree  will  support  an  appeal. — ^Where  objec- 

tions to  a  claim  against  an  insolvent  estate  are  filed  after  the 
time  prescribed  therefor  by  statute  and  are  apparently  invalid, 
an  order  of  the  probate  court,  made  in  advance  of  the  settle- 
ment, striking  them  from  the  file,  will  not  support  an  appeal; 
the  order  in  such  case  not  being  within  the  purview  of  subdi- 
vision 6,  section  458  of  the  CJode,  or  of  other  statutes,  provid- 
ing for  appeals. — Christopher  v.  Stewart,  348. 

19.  Equity  pleading;  cross  appeal  necessary  to  review  rulings  adverse 

to  appellee. — On  an  appeal  from  a  decree  of  the  chancery 
court,  a  cross  appeal  or  cross  assignments  of  error  by  the  ap- 
pellees are  necessary  for  the  appellees  to  have  any  rulings  of 
the  court  adverse  to  them  reviewed  by  the  Supreme  Court. 
Long  V.  Campbell,  353. 

20.  Bill  of  exceptions;  when  will  not  be  considered  on  appeal. — When 

the  bill  of  exceptions  is  signed  by  the  presiding  judge  in  vaca- 
tion, and  there  does  not  appear  in  the  record  that  an  order 
was  made  by  the  court  in  term  time  authorizing  it  to  be  signed 
after  the  adjournment  of  the  court  at  which  the  trial  was  had, 
and  there  appears  no  agreement  of  counsel  as  provided  by 
statute,  such  bill  of  exceptions  will  not  be  considered  by  the 
appellate  court  for  any  purpose;  and  the  recital  at  the  close 
of  said  bill  of  exceptions  that  it  was  tendered  and  approved 
"within  the  time  prescribed  by  the  court  in  which  the  bill 
of  exceptions  may  be  signed,"  amounts  to  nothing  more  than 
the  statement  of  the  judge,  and  is  insufficient  to  supply  the 
omission  of  an  order  of  the  court. — Massillon  E.  d  T.  Co.  v. 
Arnold,  368. 
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21.  Equity  pleading;  appeal  does  not  lie  from  interlocutory  decree  on 

motion  to  strike  parts  of  the  hill. — An  appeal  does  not  lie 
from  an  interlocutory  decree  on  a  motion  to  strike  parts  of 
the  bill,  and  the  fact  that  the  ruling  on  such  motion  is  con- 
tained in  an  interlocutory  decree  on  demurrer  does  not  confer 
Jurisdiction  on  the  appellate  court  to  review  the  rulings  on 
the  motion  to  strike. — Hood  v.  So.  R.  Co.,  374. 

22.  Bill  of  exceptions;  when  stricken  from  tCie  file  on  appeal. — ^Where 

a  bill  of  exceptions,  copied  in  the  transcript  in  a  case  on  appeal 
contains  a  verbatim  report  of  the  examination  of  all  the  wit- 
nesses, and  further  contains  much  that  transpired  during  the 
trial,  such  as  remarks  of  the  Judge  and  of  counsel,  questions 
not  answered  and  rulings  not  excepted  to,  which  was  wholly 
unnecessary  to  be  considered  by  the  appellate  court  in  pass- 
ing on  the  questions  presented  for  review,  there  is  such  a  flag- 
rant violation  of  the  rule  of  practice  regarding  the  prepara- 
tion of  bin  of  exceptions,  (Code,  p.  1201,  Rule  33),  that  such 
bill  of  exceptions  will,  upon  proper  motion  made,  De  stricken 
from  the  transcript. — 8o.  R.  Co.  v.  Jackson,  384. 

23.  Pleading  and  practice;  error  without  injury;  appeal. — Where  In 

the  trial  of  a  case  after  the  plaintiff's  demurrers  to  special 
pleas  are  overruled,  and  his  replications  to  the  special  pleas 
are  stricken  from  the  file,  he  declines  to  take  issue  on  the 
special  pleas  and  takes  issue  on  the  plea  of  the  general  issue, 
but  Introduced  no  evidence  in  support  of  his  complaint,  any 
error  in  the  rulings  of  the  court  on  the  pleadings  are  with- 
out injury,  and  he  can  not  have  such  rulings  reviewed  on  ap- 
peal.— Cross  V.  Esslinger,  409. 

24.  Bill  of  exceptions;  record  must  show  that  same  was  signed  in 

term  time  or  within  the  time  fixed  hy  court  or  hy  agreem^ent 
of  parties. — Before  a  bill  of  exceptions  can  be  considered  a 
part  of  the  transcript  in  a  case  on  appeal,  the  record  must  af- 
firmatively show  that  said  bill  of  exceptions  was  signed  in 
term  time  or  in  the  time  fixed  by  the  court  in  term  time,  or 
by  agreement  of  counsel  as  required  by  statute  (Code,  ^  616, 
610;  and  ihe  mere  recital  in  the  bill  of  exceptions  that  it 
.  was  signed  "within  the  time  allowed  by  the  orders  of  this 
court,"  is  not  sufficient. — Andrews  v.  Meadow,  442. 

25.  Bill  of  exceptions;  will  not  be  considered  when  not  signed  hy 

judge. — A  bill  of  exceptions  which  was  never  signed  by  the 
presiding  judge,  and  is  not  established  as  provided  by  statute, 
will  not  be  considered  in  the  review  of  the  case  by  the  Supreme 
Court,  although  there  was  an  agreement  of  counsel  that  the 
same  should  be  considered  and  treated  as  a  bill  of  exceptions 
in  said  cause;  such  agreement  being  entered  into  by  reason 
of  the  Judge  who  presided  in  said  cause  having  died  before 
the  bill  of  exceptions  was  prepared. — N.,  C.  d  St.  Louis  R. 
Co.  V.  Bates,  447. 

26.  Pleading  and  practice;  when  error  in  rulings     of     trial  court 

upon  the  pleadings  will  not  work  reversal. — Unless  it  affirm- 
atively appears  that  the  refusal  of  a  trial  court  to  strike  im- 
material and  irrelevant  averments  from  the  complaint  re- 
sults in  injury  to  the  defendant,  such  refusal,  although  er- 
roneous, does  not  constitute  a  reversible  error. — Montgomery 
St.  R.  Co.  V.  Mason,  508. 

27.  Same;  when  error  in  ruling  upon  motion  to  strike  certain  por- 

tions of  the  complaint  without  injury. — Where,  in  an  action 
to  recover  damages  for  '  personal  injuries,  the  defendant 
moved  to  strike  certain  parts  of  the  complaint  as  being  im- 
material averments  and  merely  surplusage, -which  motion  the 
court  overruled,  and  after  such  ruling  on  the  part  of  the 
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court  the  plaintiff  amends  the  complaint  by  striking  out  the 
part  thereof  to  which  the  motion  to  strike  was  directed,  no 
injury  results  to  the  defendant  in  overruiing  the  motion, 
and  such  ruling  by  the  trial  court,  although  erroneous,  does 
not  constitute  a  reversible  error. — Ih,  508. 

28.  Bill  of  exceptions;  how  it  should  be  shown  that  the    hill    toas 

signed  in  vacation. — Where  a  bill  of  exceptions  purports  to  be 
signed  in  vacation,  and  there  is  in  the  record  neither  order 
of  the  court  nor  agreement  extending  the  time  for  signing, 
such  bill  of  exceptions  will  not  be  considered  on  appeal,  al- 
though it  contains  a  recital  to  the  effect  that  it  was  signed 
within  the  time  allowed  by  the  order  of  the  court;  such  re- 
cital being  merely  a  statement  of  the  judge,  and,  therefore, 
can  not  be  looked  to  as  establishing  an  order  of  the  court 
allowing  the  bill  to  be  signed  in  vacation. — Lindsey  v.  Ken- 
an, 532. 

29.  yew  trials;  review  of  judgment  granting  same. — When  an  ap- 

peal is  taken  from  an  order  of  the  trial  court  granting  a 
new  trial,  the  Supreme  Court  will  not  reverse  such  judgment, 
unless  the  evidence  plainly  and  palpably  supports  the  verdict. 
Merrill  v.  Brantley  a-  Co.,  537. 

30.  Equity  pleading;  objection  to  bill  raised  for  the  first  time  in 

Supreme  Court  comes  too  late. — Where  a  bill  Is  filed  to  set 
aside  and  annul  a  deed  conveying  a  life  estate  and  an  es- 
tate in  remainder,  and  the  life  tenant  and  the  remainder- 
men are  both  made  parties  defendant,  and  pending  such  suit 
the  life  tenant  dies,  and  thereafter  the  case  proceeds  without 
objection  on  the  part  of  the  remaining  defendants  as  if  the  life 
tenant  had  never  been  named  as  a  party  to  the  bill,  there 
should  be  either  a  suggestion  of  the  death  of  the  life  tenant 
and  a  discontinuance  as  to  such  party,  or  an  amendment 
striking  out  the  name  as  a  party  respondent;  but  if  the  ob- 
jection to  this  not  being  done  is  not  made  while  the  cause 
is  pending  in  the  chancery  court,  but  Is  made  for  the  first 
time  when  the  case  is  on  appeal  to  the  Supreme  Court, 
such  objection  comes  too  late  and  will  not  be  entertained. 
Letohatchie  Baptist  Church  v.  Bullock,  648. 

31.  Sufficiency  of  plea  in  chancery  suit;  how  considered  on  appeal; 

wi'ien  no  ruling  shown. — Where  in  a  chancery  suit,  tnere  are 
pleas  interposed  and  a  motion  to  strike  them  is  filed,  but  such 
motion  was  not  considered  by  the  court,  nor  submitted  to  be 
passed  on,  it  will  be  presumed,  on  appeal,  that  the  motion  was 
abandoned,  and  that  the  cause  was  tried  upon  issue  taken  on 
said  plea, — Adair  d  Co.  v.  Feder,  620. 

32.  Appeals;  how  decree  of  chancery  court  considered. — On  an  ap- 

peal from  a  decree  rendered  in  a  chancery  suit,  the  Supreme 
Court  must  not,  under  the  provisions  of  the  statute,  (Code, 
%  3826,  subd.  1)  indulge  any  presumption  in  favor  of  the 
chancellor's  finding  on  the  facts,  but  it  is  the  duty  of  the 
Supreme  Court  to  weigh  the  evidence  and  give  judgment  as 
they  deem  just. — Shows  v.  Folmar  Sons  <(•  Co.,  599. 

ARBITRATION. 

1,  Insurance;  arbitration  clause;  result  of  refusal  to  comply  with 
provisions  by  one  of  the  parties. — ^Where  in  a  policy  of  fire 
insurance,  there  is  contained  a  provision  for  arbitration  of 
the  amount  of  the  loss  in  the  event  of  a  disagreement  as  to 
such  amount,  if  either  party,  after  a  disagreement  as  to  the 
amount  of  the  loss  and  a  request  by  the  other  party  for  arbi- 
tration, in  bad  faith  prevent  such  ascertainment  by  arbitra- 
tion by  refusing  to  proceed  therewith,  or  by  insisting  upon 
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the  selection  of  Improper  arbitrators,  or  by  undue  interfer- 
ence with  them  after  their  selection,  the  other  party  is  there- 
by absolved  from  further  obligation  to  arbitrate;  and  if  such 
fault  be  attributable  to  the  Insured  it  is  a  defense  to  the 
action  on  the  policy,  but  if  to  the  Insurer,  the  lack  of  an 
award  is  not  available  to  defeat  a  recovery  on  such  policy. 
Hall  d  Bro.  v.  Western  Assur.  Co.,  637. 

2.  Same;  same;  same. — ^Where  the  arbitration  clause  in  a  policy 
of  fire  Insurance  provides  that  in  the  event  of  a  disagreement 
as  to  the  amount  of  the  loss,  the  amount  of  the  loss  should 
be  ascertained  by  arbitration,  and  that  the  arbitrators  should 
each  be  "competent  and  disinterested,"  if,  under  the  agree- 
,  ment  for  submission  to  arbitration  under  such  clause  the  arbi- 
trato^c  named  by  the  Insurer  is  not  disinterested  and  this  fact 
is  known  to  the  insurer,  but  unknown  to  the  insured,  the 
latter  is  not  bound  by  the  agreement  to  arbitrate,  althougn 
the  selection  of  such  interested  or  partial  arbitrator 
was  agreed  to  by  him;  and  under  such  circumstances  the  in- 
surer is  at  liberty  to  prosecute  a  suit  upon  the  policy  of  in- 
surance and  i^e  agreement  of  submission  to  arbitrate  presents 
no  defense  to  the  action. — lb.  637. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  Sub-Title. 

ASSIGNMENTS. 

1.  Creditor's  hill  to  declare  void  deed  of  assignment;  to  what  prop- 

erty lien  attaches. — The  lien  acquired  by  the  filing  of  a  bill  by 
a  creditor  without  a  lien,  for  the  purpose  of  setting  aside  a 
conveyance  by  his  debtor,  upon  the  ground  of  fraud,  attaches 
only  to  the  property  embraced  in  the  fraudulent  deed  or  con- 
veyance, and  does  not  attach  to  any  property  excepted  from 
the  operation  of  said  deed. — Long  v.  Campbell,  353. 

2.  Fraudulent  conveyance;  deed  of  assignment  to  be  void  must  be 

fraudulent  in  its  inception. — To  declare  a  deed  of  assignment 
void  by  reason  of  fraud,  it  must  be  shown  that  fraud  entered 
into  the  assignment  at  the  time  of  its  execution,  since  no  sub- 
sequent acts  of  the  party  can  invalidate  an  assignment;  and. 
therefore,  if  a  deed  of  assignment,  made  by  a  creditor  for  the 
benefit  of  his  debtors,  was  in  its  inception  bona  fide  and  free 
from  fraud,  collusive  acts  of  the  grantor  and  assignor  subse- 
quent to  its  execution  will  not  render  such  a  deed  void. 
lb.  353. 

3.  Deed  of  assignment;  not  fraudulent  by  excepting  therefrom  home- 

stead of  grantor.^A  deed  of  assignment  in  which  the  grantor 
conveys  all  of  his  property  of  every  kind  and  description  "ex- 
cept his  homestead  in  which  he  now  resides,"  is  not  rendered 
fraudulent  by  reason  of  such  exception.  Such  exception  is 
not  such  a  reservation  of  benefit  to  the  debtor  as  avoids  a  con- 
veyance by  him;  and  by  such  exception  the  homestead  is  not 
conveyed  and  is  subject  to  legal  process  by  the  creditors  of 
the  grantor  just  as  it  was  before  the  making  of  the  deed  of  as- 
signment.—75.  353. 

4.  Equitable  assignment  and  subrogation;  when  shown  to  exist. 

Where  one  who,  though  having  no  previous  interest  and  being 
under  no  obligation,  pays  off  a  mortgage  or  advances  money 
for  its  payment  at  the  instance  of  the  mortgagor,  and  for  his 
benefit,  such  person  is  in  no  true  sense  a  stranger  and  volun- 
teer, but  is,  under  the  doctrine  of  equitable  assignment,  en- 
titled to  be  subrogated  to  the  lien  of  said  mortgage  for  the 
reimbursement  of  the  amount  paid  thereon. — Motes  v.  Robert- 
son, 630. 
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ASSUMPSIT,  ACTION  OF. 

1.  Railroads;  when  complaint  is  in  assumpsit  and  not  in  case. — In 
an  action  against  a  railroad  company  to  recover  damages  for 
the  loss  of  hogs,  a  count  of  the  complaint,  which  after  aver- 
ring that  the  stock  were  killed  by  being  run  over  by  a 
train  operated  on  the  defendant's  road,  then  avers  that  the 
defendant  had  contracted  with  the  plaintiff  that,  in  conside- 
ration of  the  construction  of  a  right  of  way  over  plaintiff's 
lands,  it  would  keep  the  railroad  fenced  on  both  sides  through 
plaintiff's  lands  and  keep  and  maintain  cattle  guards  at  the 
boundary  of  plaintiff's  lands,  and  that  while  the  defendant 
had  constructed  such  fences  and  cattle  guards,  it  carelessly 
and  negligently  allowed  the  same,  to  get  out  of  repair  and 
become  destroyed,  and  that  by  reason  of  such  failure  and 
negligence  of  duty  on  the  part  of  defendant  the  plaintiff's 
stock  entered  upon  the  defendant's  railroad  track  and  was 
killed,  states  a  cause  of  action  in  assumpsit.  (Ttson,  J.,  dis- 
senting, holds  that  such  count  states  a  cause  of  action  in 
case.) — Evans  v.  80.  R.  Co.^  482. 

ATTACHMENTS. 

1.  Action  on  an  attachment  bond;  admissibility  of  evidence, — In  an 

action  upon  an  attachment  bond,  where  it  is  shown  that  the 
writ  of  attachment  was  not  in  the  file  and  was  lost,  it  is  com- 
petent for  the  plaintiff  to  introduce  in  evidence  the  motions 
made  by  the  defendants  in  the  attachment  suit  to  substitute 
the  writ  of  attachment  and  for  a  writ  of  venditioni  exponas 
directingthesheriff  tosell  the  property  levied  upon  as  shown 
by  his  return  on  the  attachment  writ. — Hamilton  v.  Maxwell, 
233. 

2.  Same;  secondary  evidence. — In  an  action  upon  an  attachment 

bond,  where  evidence  is  introduced  that  the  writ  of  venditioni 
exponas,  issued  under  an  order  of  the  court  directing  the 
sale  of  the  property  levied  upon  under  a  writ  of  atiachment, 
was  not  in  the  file  of  papers  in  the  case,  and  could  not  be 
found  after  diligent  search  by  the  clerk  and  sheriff  in  the 
places  where  such  papers  were  usually  kept,  and  could  not 
be  found  in  the  office  of  either  of  such  officers,  secondary  evi- 
dence of  the  contents  of  such  venditioni  exponas  and  of  its 
execution,  is  admissible  in  evidence. — lb.  233. 

3.  Action  upon  attachment  bond;  plea  Oi.set  off;  when  judgment 

exorbitant. — m  an  action  upon  an  attachment  bond,  where  the 
defendants  file  a  plea  of  set  off,  and  the  evidence  shows  an 
indebtedness  from  the  plaintiff  to  the  defendant  to  the  extent 
of  $275.22,  and  the  actual  damages  shown  by  the  plaintiff's 
testimony  to  have  been  sustained  by  him  on  account  of  the 
wrongful  suing  out  of  the  attachment  amounts  to  $366.90,  a 
verdict  of  the  Jury  assessing  the  plaintiff's  damages  at  $258.38 
is  exorbitant;  and  constitutes  a  ground  for  the  granting  of  a 
new  trial.— /&.  233. 

4.  Bill  to  annul  proceedings  in  attachment  suit;  burden  of  proof; 

sufficiency  of  evidence. — Where  a  bill  is  filed  by  creditors  to 
have  annulled  proceedings  in  ^n  attachment  suit,  whereby  the 
goods  of  complainant's  debtor  were  seized  and  sold,  upon  the 
ground  that  the  attachments  were  sued  out  by  the  attaching 
creditors  in  collusion  with  the  debtor,  without  the  existence 
of  any  statutory  ground  therefor,  and  for  the  purpose  of  hin- 
dering, delaying  and  defrauding  the  complainants  and  other 
creditors,  the  burden  of  proving  the  charges  made  is  upon  the 
complainant;  and  where  the  evidence  introduced  shows  with- 
out confiict  that  the  defendant  in  attachment  was  indebted 
to  the  plaintiffs  in  said  suit  and  the  evidence  further  tended 
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strongly  to  show  that  there  was  at  least  probable  cause  for 
the  issuance  of  the  attachment,  the  averments  of  fraud  con- 
tained in  such  bill  are  not  sustained,  and  upon  such  evidence 
the  complainants  are  not  entitled  to  relief. — Adair  d  Co,  v, 
Feder,  620. 
5.  Attachment;  mere  fact  that  the  defendant  knew  of  issuance  does 
not  show  fraud. — The  mere  knowledge  on  the  part  of  the  de- 
fendant in  attachment  that  the  plaintiffs  in  such  suit  were 
purporting  to  sue  out  writs  of  attachment,  or  a  willingness  on 
the  part  of  such  defendant  that  the  attachment  should  be  sued 
out,  does  not,  of  itself,  raise  the  presumption  that  there  was 
a  covinous  agreement  or  fraudulent  collusion  between  the 
plaintiffs  and  the  defendant  in  suing  out  the  attacnment. 
Ih.  620. 

ATTORNEY. 

1.  Argument  of  counsel;  failure  to  examine  witness;  error  uHthout 

injury. — In  tne  trial  of  a  criminal  case,  the  failure  of  the 
defendant  to  introduce  a  witness  subpoenaed  and  present.  In 
support  of  the  testimony  of  another  witness  examined  in  be- 
half of  the  defendant  in  reference  to  a  fact  wholly  immate- 
rial and  irrelevant  to  any  issue  involved  in  the  trial,  is  not 
the  legitimate  subject  of  comment  by  an  attorney  for  the 
prosecution  in  his  argument  to  the  jury;  but  the  refusal  of 
the  court  to  stop  the  State's  counsel  in  commenting  upon 
such  failure  of  c^e  defense  is  error  without  injury,  and,, 
therefore,  will  not,  under  the  statute  (Code,  §  4333),  work 
the  reversal  of  the  judgment  of  conviction. — hide  v.  State, 
43. 

2.  Same. — Every   fact   which   the  testimony   tends    to   prove   and 

every  inference  counsel  may  think  arises  out  of  the  tes- 
timony, is  legitimate  subject  of  cricicism  and  discussion  In 
the  argument  of  counsel  before  juries. — Ih.  43. 

3.  Homicide:  agreement  between  counsel  not  binding  upon  jury. — On 

a  trial  under  an  indictment  for  murder,  where  it  Is  agreed 
between  the  solicitor  for  the  State  and  the  defendant  that 
the  defendant  shall  withdraw  his  plea  of  not  guilty  and 
enter  a  plea  of  guilty,  and  that  the  solicitor  should  state 
to  the  jury  that  the  State  would  be  satisfied  with  the  sen- 
tence of  life  imprisonment,  as  a  punishment,  such  agree- 
ment is  not  binding  upon  the  jury  and  amounts  to  nothing 
more  than  a  recommendation;  and  if  the  jury  declines  to 
carry  oui  such  agreement  and  by  their  verdict  imposes  the 
aeath  penalty,  such  verdict  of  the  jury  is  valid  and  binding. 
Durrett  v.  State,  119. 

4.  Charge  relating  to  argument  of  counsel  properly  refused, — It  is 

not  error  for  the  court  to  refuse  to  give  charges  having  no 
other  purpose  than  to  respond  to  or  off-set  the  argument  made 
before  the  jury  by  the  prosecuting  officer. — White  v.  State, 
122. 

5.  Trial  and  its  incidents;  reading  from  law  books  in  argument  to 

jury. — It  is  not  error  for  the  court  to  refuse  to  allow  de- 
fendant's counsel  in  his  argument  to  the  jury  to  read  ex- 
tracts from  law  books. — Walkley  v.  State,  183. 

BILL  OF  EXCEPTIONS. 

1.    Bill  of  exceptions;  when  not  considered  on  appeal. — When  the 
time  for  signing  a  bill  of  exceptions  reserved  in  the  trial  of  a 
case   in  the  criminal   court  of  Jefferson   county,   is  not  ex- 
tended by  order  of  the  court  or  written  agreement  of  coun- 
Vol.  133. 
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sel  to  be  shown  by  the  record,  and  the  bill  of  exceptions  is 
signed  after  the  expiration  of  the  time  fixed  by  statute  for 
signing  bills  in  said  court,  such  bill  of  exceptions  will  not 
be  considered  on  appeal. — Broivn  v.  State,  152. 

2.  Same;  same. — ^When  a  bill  of  exceptions  reserved  in  the  trial 

of  a  case  is  not  signed  within  the  time  fixed  by  statute,  nor 
is  the  time  for  signing  it  extended  by  order  of  the  court  or 
agreement  of  counsel,  shown  upon  the  record,  an  agreement 
between  counsel  made  after  the  expiration  of  the  time  pre- 
scribed for  signing  bills  of  exceptions  in  said  court,  that  said 
bill  of  exceptions  should  be  then  signed,  is  not  effective  to 
restore  the  authority  for  signing  and  is  insufficient  to  give 
validity  to  a  bill  of  exceptions  signed  at  such  time,  so  as 
to  authorize  its  being  considered  on  appeal. — Ih.  152. 

3.  Pleading  and  practice;  how  motion  considered  on  appeal;  Mil 

of  exceptions. — The  ruling  of  the  trial  court  upon  a  motion 
to  require  the  plaintiff  to  pay  certain  costs  as  a  condition  to 
tne  further  prosecution  of  his  action  will  not  be  reviewed  on 
appeal,  unless  the  motion  Is  incorporated  in  the  bill  of  excep- 
tions; and  it  is  not  sufficient  for  the  presentation  or  the  rul- 
ings upon  such  motion  that  a  copy  thereof  appears  as  a  part 
of  the  record  in  the  transcript. — Hamilton  v.  Maxwell,  233. 

4.  Appeal  from  probate  court;  when  hill  of  exceptions  should    he 

stricken  from  the  record. — Where  the  bill  of  exceptions  in  a 
cause  tried  in  the  probate  court  is  not  signed  until  after  the 
expiration  of  the  ten  days  from  the  date  of  the  decree  or 
judgment,  and  there  is  no  order  made  by  the  court  allowing 
said  bill  of  exceptions  to  be  signed  after  the  expiration  of  the 
ten  days,  and  no  agreement  by  counsel  in  writing  to  such  ef- 
fect, such  bill  of  exceptions  will  not  be  considered  by  the 
Supreme  Court  on  appeal,  but  will  be  stricken  from  the  rec- 
ord on  motion  properly  made. — Beatty  v.  Hobson,  270. 

5.  Bill  of  exceptions;  when  will  not  be  considered  on  appeal. — ^When 

the  bill  of  exceptions  is  si^ed  by  the  presiding  judge  In  va- 
cation, and  there  does  not  appear  In  the  record  that  an  order 
was  made  by  the  court  in  term  time  authorizing  it  to  be 
signed  after  the  adjournment  of  the  court  at  which  the  trial 
was  had,  and  there  appears  no  agreement  of  counsel  as  pro- 
vided by  statute,  such  bill  of  exceptions  will  not  be  considered 
by  the  appellate  court  for  any  purpose;  and  the  recital  at 
the  close  of  said  bill  of  exceptions  that  it  was  tendered  and 
approved  "within  the  time  prescribed  by  the  court  in  which 
the  bill  of  exceptions  may  be  signed,"  amounts  to  nothing 
more  than  the  statement  of  the  judge,  and  is  insufficient  to 
supply  the  omission  of  an  order  of  the  court. — Massillon  E. 
d  T.  Co.  V.  Arnold  d  Co.,  368. 

6.  Bill  of  exceptions;  when  stricken  from  the  file  on  appeal. — Where 

a  bill  of  exceptions,  copied  in  the  transcript  in  a  case  on  ap- 
I>eal  contains  a  verbatim  report  of  the  examination  of  all  the 
witnesses,  and  further  contains  much  that  transpired  during 
the  trial,  such  as  remarks  of  the  judge  and  of  counsel,  ques- 
tions not  answered  and  rulings  not  excepted  to,  which  was 
wholly  unnecessary  to  be  considered  by  the  appellate  court 
in  passing  on  the  questions  presented  for  review,  there  ts 
such  a  flagrant  violation  of  the  rule  of  practice  regarding  the 
preparation  of  bill  of  exceptions,  (Code,  p.  1201,  Rule  33), 
that  such  bill  of  exceptions  will,  upon  proper  motion  made, 
be  stricken  from  the  transcript.— fifo.  R.  Co.  v.  Jackson,  384. 

7.  Bill  of  exceptions;  record  must  show  that  same  urns  signed  in 

term  time  or  within  the  time  fixed  by  court  or  by  agreement 
of  parties. — Before  a  bill  of  exceptions  can  be  considered  a 
part  of  the  transcript  in  a  case  on  appeal,  the  record  must  af- 
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firmatively  show  that  said  bill  of  exceptions  was  signed  In 
term  time  or  in  the  time  fixed  by  the  court  in  term  time,  or 
by  agreement  of  counsel  as  required  by  statute  (Code,  §§  616. 
617);  and  the  mere  recital  in  the  bill  of  exceptions  that  it 
was  signed  "within  the  time  allowed  by  the  orders  of  this 
court,"  is  not  sufficient. — Andrews  v.  Meadow,  442. 

8.  Bill  of  exceptions;  will  not  he  considered  when  not  signed  hy 

judge. — ^A  bill  of  exceptions  which  was  never  signed  by  the 
presiding  judge,  and  is  not  established  as  provided  by  statute, 
will  not  be  considered  in  the  review  of  the  case  by  the  Sup- 
reme Court,  although  there  was  an  agreement  of  counsel 
that  the  same  should  be  considered  and  treated  as  a  bill  of 
exceptions  in  said  cause;  such  agreement  being  entered  into 
by  reason  of  the  judge  who  presiued  in  said  cause  having 
died  before  the  bill  of  exceptions  was  prepared. — N.,  C.  d  St. 
L.  R.  Co,  V.  Bates,  447. 

9.  Bill  of  exceptions;  how  it  should  he  shown  that  the  hill  was 

signed  in  vacation. — ^Where  a  bill  of  exceptions  purports  lo 
be  signed  in  vacation,  and  there  is  in  the  record  neither  order 
of  the  court  nor  agreement  extending  the  time  for  signing, 
such  bill  of  exceptions  will  not  be  considered  on  appeal,  al- 
though it  contains  a  recital  to  the  effect  that  it  was  signed 
within  the  time  allowed  by  the  order  of  the  court,  sucu  re^ 
cital  being  merely  a  statement  of  the  judge,  and,  therefore, 
can  not  be  looked  to  as  establishing  an  order  of  the  court 
allowing  the  bill  to  be  signed  in  vacation. — Linasey  v.  Kenan, 
532. 

BILLS  OF  EXCHANGE  AND  BANK  CHECKS. 

1.  Bank  check  included  in  hill  of  exdhange. — Bank  checks  are  in- 
cluded in  the  words  "bills"  and  "bills  of  exchange,"  as  used 
in  the  statutes  of  this  State  relating  to  commercial  paper. 
Andrews  v.  Meadow,  442. 

BONDS. 

1.  Sheriff;  sufficient  execution  of  sheriffs  hond. — Where  a  sheriff, 
before  entering  upon  the  discharge  of  his  duties  as  such 
officer,  prepares  his  ofllcial  bond,  writing  his  name  and  the 
name  of  his  sureties  in  the  body  of  the  bond,  but  through 
oversight  fails  to  sign  the  bond  as  principal  obligor,  though 
the  same  was  signed  by  his  sureties,  and  the  bond  so  filled 
out  and  signed  was  by  said  sheriff  delivered  to  the  probate 
judge  and  was  approved  and  recorded  by  him  as  said  sher- 
iff's official  bond,  and  he,  thereupon,  entered  upon  the  dis- 
charge of  his  duties  as  such  sheriff  under  said  bond,  and 
acted  as  said  sheriff,  such  bond,  as  to  the  sureiies  signing  it 
stands,  under  the  provisions  of  the  statute,  (Code,  S  3089) 
in  the  place  of  the  official'  bond  of  the  sheriff  subject,  if  its 
conditions  are  broken,  to  all  the  remedies  which  the  person 
aggrieved  might  have  maintained  on  the  official  bond  of  such 
sheriff,  executed,  approved  and  filed  according  to  law.  (Ty- 
son, J.,  dissenting.) — McKissa^k  v.  McClendon,  558. 

CASE,  ACTION  ON  THE. 

1.  Railroad;  xdCien  complaint  is  in  assumpsit  and  not  in  case. — In 
an  action  against  a  railroad  company  to  recover  aamages  for 
the  loss  of  hogs,  a  count  of  the  complaint,  which  after  aver- 
ring that  the  stock  were  killed  by  being  run  over  by  a  train 
operated  on  the  defendant's  road,  then  avers  that  the  defend- 
ant had  contracted  with  the  plaintiff  that,  in  consideration 

Vol.  133. 
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of  the  construction  of  a  right  of  way  over  plaintiff's  lands,  it 
would  keep  the  railroad  fenced  on  both  sides  through  plain- 
tiff's lands  and  keep  and  maintain  cattle  gruards  ac  the  Douna- 
dary  of  plaintiff's  lands,  and  that  while  the  defendant  had 
constructed  such  fences  and  cattle  guards,  it  carelessly  and 
negligently  allowed  the  same  to  get  out  of  repair  and  become 
destroyed,  and  that  by  reason  of  such  failure  and  negligence 
of  duty  on  the  part  of  defendant  the  plain uff's  stock  entered 
upon  the  defendant's  railroad  track  and  was  killed,  states  a 
cause  of  action  in  assumpsit.  (Tyson,  J.,  dissenting,  holds  that 
such  count  states  a  cause  of  action  in  case.) — Evans  v.  80. 
R.  CO.,  482.  ' 

CHANCERY. 

I.    Jurisdiction  and  General  Principles. 

1.  Petition  for  intervention;  decree  sustaining  demurrers  thereto 

will  not  support  appeal, — Where  a  petition  is  filed  in  a  penu- 
ing  suit  in  equity  by  a  third  person  in  which  he  asks  to  be 
allowed  to  intervene  in  said  suit,  and  upon  demurrers  inter- 
posed to  such  petition  the  chancellor  renders  a  decree  sus- 
taining them,  but  does  not  dismiss  the  petition,  such  decree 
is  interlocutory  and  will  not  support  an  appeal. — Walker  v, 
Nat,   a,  L.  d  T.  Co.,  240. 

2.  Corporations;  right  of  minority  stockholder  to  maintain  Hll  to 

distribute  assets  of  corporation. — When  a  private  business 
corporation,  though  solvent,  in  that  it  owes  no  debts,  is  a 
failure,  and  the  purposes  for  which  it  was  organized  are  im- 
possible of  attainment,  and  its  assets  are  being  gradually  sac- 
rificed in  the  payment  of  taxes  and  expenses,  the  minority 
stockholders  of  such  corporation  can  maintain  a  bill  in  equity 
to  have  the  corporate  assets  sold  and  the  proceeds  thereof 
distributed  among  the  stockholders. — Noble  v.  Chidsden  L,  d 
I.  Co.,  250. 

3.  Injunction;  railroad  company  can  not  enjoin  ejectment  for  right 

of  way  which  has  not-  been  paid  for,  without  offering  to  com- 
pensate the  owners. — ^Where  a  right  of  way  for  a  railroad  has 
not  been  acquired  by  the  raiiroad  company,  either  by  valid 
conveyance  or  under  condemnation  proceedings  for  such  pur- 
pose, the  railroad  company  can  not  maintain  a  bill  to  enjoin  an 
action  of  ejectment  brought  against  it  by  the  owners  of  the 
land  over  which  the  road  was  constructed,  without  offering 
in  the  bill  to  do  equity  by  paying  compensation  for  the  lands 
so  used  for  a  right  of  way;  and  this  principle  obtains  al- 
though the  owners  of  •the  land  may  have  had  knowledge  of 
the  location  and  construction  of  the  railroad  company's  track 
across  its  lands,  and  allowed  it  to  expend  large  sums  or 
money  for  the  purpose,  without  interference. — Hood  v.  80, 
R,  Co.,  374. 

4.  Same;  fact  thai  some  of  the  owners  of  the  property  had  con- 

veyed their  interest  immaterial. — In  such  a  case,  the  neces- 
sity for  offering  to  do  equity  by  the  complainant  raiiroad  com- 
pany is  not  removed  by  the  fact  that  some  of  the  owners  may 
have  subsequently  sold  their  interest  in  the  lands  to  persons 
unknown  to  the  complainant;  since  the  offer  to  make  compen- 
sation should  be  made  to  the  original  owners  of  the  land. 
lb.  374. 
.5.  Rescission  of  contract;  offer  to  do  equity. — ^While  a  bill  for  re- 
scission must  ordinarily  offer  to  do  equity  by  putting  the 
party  against  whom  the  rescission  is  directed  in  statu  quo 
or  returning  to  him  the  consideration  with  interest.  If  such 
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party  has  been  reimbursed  of  his  expenditure  by  what  he 
has  received  under  the  contract  sought  to  be  rescinded,  such 
offer  to  do  equity  is  not  necessary  to  authorize  the  mainten- 
ance of  the  bill. — Walling  v.  Thomas,  426. 

6.  Petition  for  intervention;     right  to  maintain     same     can     be 

waived. — ^Although  a  person  who  is  not  a  party  to  a  pending 
suit  in  equity  has  originally  no  right  to  intervene  in  said 
cause  for  any  purpose,  yet  the  parties  to  that  cause  can 
waive  their  objections  to  such  intervention,  and  when  this  Is 
done,  the  equity  set  up  by  the  intervenor  can  be  litigated  and 
determined  as  a  part  of  the  suit  already  pending. — Douthit 
V.  Nahors,  453. 

7.  Same;  same;  case  at  bar. — ^Where  a  person  who  is  not  a  party 

to  a  pending  suit  files  a  petition  for  intervention  and  com- 
plainant in  the  original  bill  answers  said  petition  admitting 
all  of  its  averments  and  the  respondent  to  the  original  bill  an- 
swers said  petition  and  incorporated  in  his  answer  a  demurrer 
which  did  not  challenge  the  petitioner's  right  to  come  into 
the  case,  and  some  months  later  said  respondent  moves  to 
dismiss  the  petition,  but  not  on  the  ground  that  the  petitioner 
had  no  right  to  file  it  in  said  cause,  and  such  demurrer  and 
motion  are  passed  upon,  such  acts  constitute  a  waiver  by  the 
parties  to  the  original  suit  of  any  objection  to  the  petition- 
er's right  to  intervene  therein;  and  where,  after  such  rul- 
ings are  made  for  more  than  a  year  after  the  intervention  is 
filed,  the  defendant  in  the  pending  suit  moves  to  strike  the 
petition  for  the  intervention  from  the  file  upon  the  ground 
that  he  has  no  right  to  intervene,  such  motion  comes  too 
late.— /&.  453. 

8.  Bill  in  equity  to  remove  cloud  from  title;    burden    of    proof. 

Where  a  bill  is  filed  by  a  married  woman  to  remove  a  cloud 
from  her  title,  and  the  title  of  the  complainant  is  claimed  by 
mesne  conveyances  from  her  husband,  and  the  defendant  in 
his  answer  sets  up  that  the  conveyances  by  which  the  com- 
plainant claims  title  were  made  to  hinder,  delay  and  defraud 
the  defendant  and  other  creditors  of  the  husband,  the  bur- 
den is  upon  the  complainant  to  establish  her  title  and  pos- 
session as  alleged  in  the  bill,  and  to  show  a  consideration  paid 
for  the  property,  and  in  failing  to  meet  this  burden  the  com- 
plaint is  not  entitled  to  the  relief  prayed. — Collier  v.  Carlisle, 
478. 
9  Same;  landlord  and  tenant;  right  of  stranger  to  maintain  bill. 
The  attornment  of  a  lenant  to  a  stranger  does  not,  of  itself, 
destroy  the  possession  of  the  landlord;  and  when  the  pos- 
session of  the  rented  premises  is  tortiously  gained  from  the 
tenant,  or  the  tenant  has  been  induced  to  attorn  to  a  stranger, 
a  court  of  equity  will  not,  on  such  possession,  entertain  a  bill 
at  the  instance  of  the  tort-feasor,  or  the  person  attorned  to, 
to  remove  a  cloud  from  his  title  to  the  land.— Jb.  478. 

10.  Duress  as  ground  for  equitable  relief. — Duress  employed  to  pro- 

cure a  conveyance  of  property,  although  a  species  of  fraud,  is 
not  of  itself  a  ground  for  equitable  interference. — TreadtceU 
V.  Torhert,  504. 

11.  Landord  and  tenant;  attornment  to  third     person;     right     of 

stranger  to  maintain  hill. — The  attornment  of  a  tenant  to 
any  other  person  than  his  landlord,  does  not,  of  itself,  de- 
stroy the  possession  of  the  landlord;  and  when  the  posses- 
sion of  the  rented  premises  is  tortiously  or  otherwise  gained 
from  the  tenant,  a  court  of  equity  will  not,  on  such  posses- 
sion, entertain  a  bill  at  the  instance  of  the  tort-feasor,  or  tbe 
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person  attorned  to,  to  remove  a  cloud  from  his  title  to  the 
vented  premises. — lb.  504 . 

13.  Same;  same;  same. — ^Where  a  person  enters  into  possession  of 

land  as  grantee  under  a  deed  alleged  to  have  ueen  obtained 
by  duress  and  fraudulent  representations,  and  leases  said 
premises*  the  fact  that  the  grantor  in  said  deed  subsequently 
secured  the  tenants  of  the  grantee  to  attorn  to  her  and  made 
a  contract  agreeing  to  rent  said  lands  to  said  tenants,  does 
not  give  said  grantor  such  a  possession  as  will  authorize 
him  to  maintain  a  bill  in  equity  to  have  said  deed  cancelled 
and  remove  as  a  cloud  from  her  title. — lb.  504 
13  Bill  to  set  aside  conveyance  on  account  of  undue  influence; 
necessary  allegations. — In  a  bill  filed  seeking  to  have  set  aside 
and  cancelled  a  deed,  upon  the  ground  that  its  execution  was 
obtained  by  undue  influence,  it  is  not  necessary  to  allege 
with  particularity  the  manner  in  which  the  result  com- 
plained of  was  accomplished,  but  only  that  the  deed  was  pro- 
cured to  be  executed  by  undue  influence  exerted  by  certain 
named  parties;  since  the  inquiry  in  such  a  case  is  not 
whether  the  improper  influence  was  sufficient  to  have  co- 
erced the  will  of  a  man  of  ordinary  capacity  and  force  of 
character,  but  only  whether  the  influence,  whatever  it  may 
have  been,  did,  in  fact,  oontrol  the  execution  of  the  instru- 
ment involved  in  the  controversy. — Letohatd'iie  Baptist 
Church  V.  Bullock,  548. 

14.  Bill  for  reformation  of  judgment;  equity  jurisdiction. — A  bill 

can  not  be  maintained  by  one  who  was  a  party  to  an  eject- 
ment suit,  for  the  purpose  of  having  the  judgment  rendered 
in  said  suit  reformed,  so  as  to  make  it  apply  to  other  lands 
than  those  described  in  said  judgment;  said  judgment  be- 
ing rendered  in  accordance  with  the  plea  of  disclaimer  and 
the  suggestion  of  adverse  possession  for  three  years  filed 
by  the  defendant  in  said  ejectment  suit,  who  sought  to  main- 
tain the  bill  in  equity. — Meyer  v.  Calera  Land  Co.,  554. 
15:  Nuisance;  when  bill  can  be  maintained  by  private  citizen  for 
its  abatement. — A  nuisance  which  operates  to  destroy  the 
health  of  a  family  or  to  seriously  diminish  the  comfortable 
enjoyment  of  a  dwelling  house,  is  productive  of  irreparable 
damage  and<  mischief,  for  which  the  law  furnishes  no  ade- 
quate remedy;  and  a  person  whose  health  or  the  comfort 
of  whose  house  is  damaged  and  affected  thereby,  may  main- 
tain a  bill  for  the  purpose  of  abating  such  nuisance. — jRtc?i- 
ards  V.  Daugherty,  569. 

16.  Same;  same;  mill  dam. — Where  the  erection  of  dams  or  other 

obstructions  which  materially  afCect  the  natural  flow  of  a 
running  stream,  results  in  the  injury  to  the  health  of  per- 
sons living  in  the  neighborhood,  or  In  the  vicinity,  such 
dam  or  obstruction,  constitutes  a  nuisance,  and  may  be  abated 
by  bill  in  equity  at  the  suit  of  a  person,  the  health  of  whose 
family  is  Injured  thereby,  without  waiting  the  trial  of  the 
issue  of  the  nuisance  vel  non  by  an  action  at  law. — lb.  569. 

17,  Same;  same;  same. — Where  a  bill  is  filed  to  have  a  mill  dam 

abated  as  a  nuisance,  upon  the  ground  that  it  results  in  pro- 
ducing ill  health  In  the  family  of  the  complainant  and  in 
the  vicinity  contiguous  to  the  dam,  the  fact  that  the  malaria 
which  caused  the  ill  health  complained  of  was  generated  in 
part  by  other  causes  than  the  mill  dam,  constitutes  of  itself 
no  defense  to  the  maintenance  of  the  bill,  if  it  is  further 
shown  that  the  existence  of  the  mill  dam  materially  con- 
tributed to  the  condition  naturally  existing,  producing  ma- 
laria, and  intensified  or  made  more  poisonous  the  malaria 
generated  by  other  causes. — lb.  569. 
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J 8.  Bill  l)y  junior  mortgagee  to  redeem;  should  offer  to  do  equity. 
Where  a  bill  is  filed  by  a  junior  mortgagee  against  the  holder 
of  a  senior  mortgage  and  seeks  an  accounting  from  him  and 
the  foreclosure  of  the  mortgage  held  by  the  complainant,  and 
that  the  complainant  be  allowed  to  redeem,  it  is  necessary  that 
such  bill  should  offer  to  pay  such  sum  as  may  be  ascertained 
to  be  due  upon  the  first  mortgage;  and  in  the  absence  of  audi 
offer  the  bill  is  subject  to  demurrer. — Higman  v.  Humes,  617. 

19.  Same;  necessary  that  second  mortgage  should  be  due  and  pay- 

able.— One  of  the  essential  requisites  of  maintaining  such  a 
bill  is  that  the  mortgage  debt  of  the  complainant  should  be  due 
and  payable;  and  if  the  bill  filed  for  sucn  purpose  does  not 
aver  that  the  complainant's  mortgage  is  due  and  payable  at 
the  time  of  the  filing  thereof,  it  is  subject  to  demurrer. 
lb.  617. 

20.  Bill  to  annul  proceedings  in  attachment  suit;  burden  of  proof; 

sufficiency  of  evidence. — Where  a  bill  is  filed  by  creditors  to 
have  annulled  proceedings  in  an  attachment  suit,  whereby  the 
goods  of  complainant's  debtor  were  seized  and  sold,  upon  tlie 
ground  that  the  attachments  were  sued  out  by  the  attaching 
creditors  in  collusion  with  the  debtor,  without  the  existence 
of  statutory  ground  therefor,  and  for  the  purpose  of  hin- 
dering, delaying  and  defrauding  the  complainants  and  other 
creditors,  the  burden  of  proving  the  charges  made  is  upon  the 
complainant;  and  where  the  evidence  introduced  shows  with- 
out conflict  that  the  defendant  in  attachment  was  indebted 
to  the  plaintiffs  in  said  suit  and  the  evidence  further  tended 
strongly  to  show  that  there  was  at  least  probable  cause  for 
the  issuance  of  the  attachment,  the  averments  of  fraud  con- 
tained in  such  bill  are  not  sustained,  and  upon  such  evidence 
the  complainants  are  not  entitled  to  relief. — Adair  d  Co.  v. 
Feder,  620. 
31  Bill  for  settlement  of  partnership  when  complainant  not  entitled 
to  relief. — Where  a  co-partnership  was  formed  between  indi- 
viduals and  a  partnership,  and  after  the  dissolution  of  the  co- 
partnership the  partnership  member  of  said  firm  flies  a  biH 
seeking  to  have  an  •  accounting  and  settlement  of  said  part- 
nership, averring  that  although  there  had  been  a  dissolution 
there  had  never  been  a  settlement  of  the  partnership  Affairs, 
and  the  individual  member  of  said  partnership  in  his  answer 
admits  the  dissolution  and  denies  that  there  had  not  been  a 
settlement,  and  sets  out  facts  going  to  show  such  settlement, 
and  the  evidence  shows  that  after  the  dissolution  there  was 
a  settlement  of  the  partnership  affairs  between  the  indiyidual 
member  thereof  and  one  of  the  flrm  constituting  the  other 
member,  and  that  this  member  of  the  flrm  had  the  active 
management  and  control  of  said  flrm's  business,  and  that 
the  firm  member  of  the  partnership  accepted  the  results  of 
this  settlement,  the  evidence  in  such  case  is  insuflicient  to 
sustain  the  averments  of  the  bill,  but  shows  that  the  settle- 
ment of  the  partnerstfip  affairs  had  been  had  after  its  disso- 
lution, and  that,  therefore,  the  complainant  was  not  entitled 
to  the  relief  prayed  for. — Shows  v.  Folmar  Sons  d  Co.,  599. 

II.    Pleading  and  Practice. 

1.    Bills  and  Parties  Thereto. 

22.  Equity  pra^itice;  when  complainant  can  dismiss  bill. — As  a  gen- 
eral rule,  a  complainant  has  a  right  to  dismiss  a  suit  In 
equity  whenever  he  elects  to  do  so.  but  he  can  not,  as  a  mat- 
ter of  right,  dismiss  his  suit  when  the  respondent  has  ac- 
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quired  rights  in  the  proceeding  by  answer  or  cross  bill,  and 
would  be  prejudiced  by  such  dismissal. — Ex  parte  Jones,  212. 

23.  Chancery  pleading  and  practice;  when  not  necessary  to  make  all 

persons  interested  in  the  cause  parties  to  suit, — When  the 
parties  to  a  cause  are  numerous  or  some  of  them  are  un- 
known or  beyond  the  jurisdiction  of  the  court,  but  they  all  be- 
long to  a  class  whose  rights  are  analogous  to  those  of  the 
parties  actually  before  the  court,  and  who  fully  represent  the 
adverse  interest  of  all,  it  is  not  necessary  under  the  rules  of 
chancery  practice,  (Code,  p.  1205,  Rule  19,  Chancery  Prac- 
tice), In  order  to  the  maintenance  of  a  suit  in  chancery  con- 
cerning the  common  cause  of  action,  that  all  of  the  parties 
in  interest  should  be  made  parties  to  such  suit. — 2fohle  v, 
Oadsden  L.  d  I.  Co.,  250. 

24.  Same;  same;  case  at  bar. — ^Where  a  bill  is  flied  by  the  minority 

stockholders  in  a  corporation,  seeking  to  have  the  assets  of 
the  corporation  distributed  among  all  the  stockholders,  and  It 
is  averred  in  the  bill  that  the .  stockholders  of  said  corpora- 
tion are  numerous,  that  one-third  of  the  stockholders  are 
non-residents  or  their  residence  can  not  be  ascertained,  that 
the  respondents  are  the  principal  and  largest  stockholders 
and  fully  and  fairly  represent  the  adverse  interest  of  all  of 
the  stockholders  in  said  corporation,  that  all  of  the  stockhold- 
ers belong  to  the  same  class  and  their  respective  Interests 
are  analogous,  such  bill  is  not  subject  to  demurrer,  upon  the 
ground  that  all  the  stockholders  are  not  made  parties  thereto. 
Ih.  250. 
35.  Equity  pleading;  multifariousness. — A  bill  in  equity  is  not  ren- 
dered multifarious  by  joining  with  matter  proper  for  equita- 
ble action  and  relief  other  matters  cognizable  by  courts  of 
law. — Lettiiiatchie  Baptist  Church  v.  Bullock,  548. 

26.  Equity  pleading;   dismissal  of  original   hill   carries    cross-hill. 

A  cross-bill  which  shows  no  equitable  relief  growing  out 
of  the  subject  matter  of  the  original  bill,  and  which  has  no 
independent  equity  which  would  sustain  the  jurisdiction  of 
the  court,  is  carried  out  of  court  by  the  dismissal  of  the 
original  bill. — Meyer  v.  Calera  L.  Co.,  554. 

2.    Cboss-Bills,  Pleas;   Motions;   Demubrers. 

27.  Bill  to  enjoin  public  nuisance;  when  plea  bad  for  duplicity. 

Where  a  bill  is  filed  to  enjoin  the  erection  and  maintenance 
of  a  part  df  a  building  which  encroaches  upon  a  sidewalk  in 
a  city,  upon  the  ground  that  it  was  a  public  nuisance  and 
obstructed  the  complainant's  enjoyment  of  light,  air  and 
view,  a  plea  which  sets  up  that  the  complainant  who  owned 
the  adjacent  building  consented  to  the  encroachment  upon 
the  sidewalk,  and  which  further  sets  up  as  a  defense  that 
the  complainant  was  not  entitled  to  have  the  light,  air  and 
view  come  to  his  building  from  that  part  of  the  street  in 
front  of  defendant's  building,  to  which  the  defendant  has  a 
fee.  is  bad  for  duplicity. — First  Nat.  Bank  v.  Tyson,  459. 

28.  Equity  pleading;  objection  to  bill  raised  for  the  first  tim^  in 

Supreme  Court  comes  too  late. — ^Where  a  bill  is  filed  to  set 
aside  and  annul  a  deed  conveying  a  life  estate  and  an  estate 
in  remainder,  and  the  life  tenant  and  the  remaindermen  are 
both  made  parties  defendant,  and  pending  such  suit  the  life 
tenant  dies,  and  thereafter  the  case  proceeds  without  ob- 
jection on  the  part  of  the  remaining  aefendants  as  if  the 
life  tenant  had  never  been  named  as  a  party  to  the  bill,  there 
should  be  either  a  suggestion  of  the  death  of  the  ilfe  tenant 
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and  a  discontinuance  as  to  such  party,  or  an  amendment 
striking  out  che  name  as  a  party  respondent;  but  If  Uie  ob- 
jection to  this  not  being  done  is  not  made  while  the  cause 
is  pending  in  the  chancery  court,  but  is  made  for  the  first 
time  when  the  case  is  on  api^eal  to  the  Supreme  Court,  such 
objection  comes  too  late  and  will  not  be  entertained. — Letch- 
atchie  Baptist  Churai  v.  Bullock,  648. 

29.  Equity   pleading;   dismissal   of   original    bill   carries   cross-hill. 

A  crossbill  which  shows  no  equitable  relief  growing  out 
of  the  subject  matter  of  the  original  bill,  and  which  has  no 
independent  equity  which  would  sustain  uie  jurisdiction  of 
the  court,  is  carried  out  of  court  by  tne  dismissal  of  the 
original  bill. — Meyer  "v.  Calera  Land  Co.,  554. 

30.  Sufficiency  of  plea  in  chancery  suit;  how  considered  on  appeal; 

when  no  ruling  shown. — Where  in  a  chancery  suit,  there  are 
pleas  interposed  and  a  motion  to  strike  them  is  filed,  but  such 
motion  was  not  considered  by  the  court,  nor  submitted  to  be 
passed  on,  it  will  be  presumed,  on  appeal,  that  the  motion 
was  abandoned,  and  that  the  cause  was  tried  upon  issue  taken 
on  said  plea. — Adair  d  Co.  v.  Feder,  620. 

31.  Same;  decree  should  be  rendered  for  defendant  if  picas  proven. 

If  the  defendant  in  a  chancery  suit  pleads  to  the  whole  bill 
and  the  complainant  takes  issue  on  the  plea  and  it  Is  estab- 
lished by  the  testimony,  a  decree  should  be  rendered  for  the 
defendant  and  the  bill  dismissed;  and  this  is  true  though  the 
plea  was  insufficient  and  would  have  been  so  held  if  properly 
attacked.— /&.  620. 

3.     Hearing  and  Decrees. 

32.  Equity  pleading;  cross  appeal  necessary  to  review  rulings  ad- 

verse to  appellee. — On  an  appeal  from  a  decree  of  the  chan- 
cery court,  a  cross  appeal  or  cross  assignments  of  error  by  the 
appellees  are  necessary  for  the  appellees  to  have  any  rulings 
of  the  courte  adverse  to  them  reviewed  by  the  Supreme 
Court. — Long  v.  Campbell,  353. 

33.  Equity  pleading;  oill  does  not  lie  from  interlocutory  decree  on 

motion  to  strike  parts  of  the  bill. — An  appeal  does  not  He 
from  an  interlocutory  decree  on  a  motion  to  strike  parts  of 
the  bill,  and  the  fact  that  the  ruling  on  such  motion  Is  con- 
tained in  an  interlocutory  decree  on  demurrer  does  not  confer 
jurisdiction  on  the  appellate  court  to  review  the  rulings  on 
the  motion  to  strike. — Hood  v.  8o.  R.  Co.,  374. 

34.  Bill  for  a  divorce;  equity  pleading;  orders  of  chancellor  for 

taking  furiher  testimony  after  submission  of  cause, — On  a  Mil 
filed  by  a  husband  against  his  wife  for  a  divorce  upon  the 
ground  of  voluntary  abandonment,  a  decree  pr.'*  ronfesso  was 
rendered.  The  cause  was  then  submitted  by  complainant  for 
decree  in  vacation  upon  testimony  taken  by  him.  After  the 
submission,  the  chancellor,  for  the  purpose  of  informing  him- 
self as  to  whether  there  existed  a  defense  to  the  bill,  prepared 
interrogatories  to  be  propounded  to  the  defendant,  which  he 
directed  the  .register  to  have  answered.  The  register  obeyed 
these  instructions,  but  the  complainant  had  no  knowledge  or 
notice  of  the  time  ana  place  of  taking  the  answers,  nor  wad 
he  given  an  opportunity  to  file  cross  interrogatories,  to 
cross  examine  the  defendant  as  a  witness.  Held:  That  in 
such  a  proceeding  the  complainant  was  denied  a  right  to 
which  he  was  entitled,  and  that  the  answers  of  the  respond- 
ent to  the  interrogatories  so  propounded  should  not  have 
been   considered    by   the   chancellor   as  evidence,   and   that. 
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therefore,  a  decree,  based  upon  such  answer  denying  to  com- 
plaint the  divorce  as  prayed  for,  was  erroneous. — Wilkinson 
V.  Wilkinson,  381. 

36.  Foreclosure  of  mortgage;  when  decree  failing  to  pass  upon 
claim  under  adverse  possession  proper. — Under  a  bill  filed  for 
the  sole  purpose  of  the  foreclosure  of  a  mortgage,  where  it 
is  alleged  that  the  mortgagor  died  intestate,  and  the  parties 
defendant  are  the  sole  heirs  of  the  deceased  mortgagor,  but 
one  of  the  defenoants  sets  up  in  her  answer  a  title  to  the 
mortgaged  property  claimed  to  have  been  derive^  by  adverse 
possession,  a  decree  providing  for  the  divestiture  by  fore-  - 
closure  of  all  the  interest  in  the  mortgaged  property  shown 
by  the  bill  to  be  in  the  defendants  as  heirs  at  law  of  the 
deceased  mortgagor,  but  fails  and  declines  to  pass  upon  the 
alleged  title  of  the  defendant  claimed  by  adverse  possession, 
expressly  excepting  from  its  operation  any  interest  said  de- 
fendants may  have  had  in  the  mortgaged  property,  independ- 
ent of  the  mortgagor,  is  proper  and  free  from  error;  the 
bill  not  assailing  the  title  of  said  defendants  claimed  to  have 
been  derived  through  adverse  possession. — Equit.  M.  Co,  v. 
Finley,  575. 

36.  Same;  same. — In  such  a  case,  the  purpose  of  ihe  foreclosure 

suit  being  not  to  determine  in  whom  the  title  resides,  but  to 
settle  the  interest  claimed  or  existing  in  subordination  to  the 
mortgage,  the  defendant  asserting  the  tide  by  adverse  poo- 
session  was  a  proper  party  defendant,  and  the  bill  should 
not  have  been  dismissed  as  to  her;  since,  ueing  an  heir  of 
the  mortgagor,  she  took  an  equity  of  redemption,  and  the 
foreclosure  of  that  interest  vas  necessary  to  the  enforcement 
of  the  mortgage. — Ih.  575. 

37.  Decree  should  he  rendered  for  defendant  if  pleas  proven. — If 

the  defendant  in  a  chancery  suit  pleads  to  the  whole  bill 
and  the  complainant  takes  issue  on  the  plea  and  it  is  estab- 
lished by  the  testimony,  a  decree  should  be  rendered  for  the 
defendant  and  the  bill  dismissed;  and  this  is  true  though  the 
plea  was  insufficient  and  would  have  been  so  held  if  properly 
attacked. — Adair  d  Co.  v.  Feder,  620. 

38.  Appeals;  how  decree  of  dCiancery  court  considered. — On  an  ap- 

peal from  a  decree  rendered  in  a  chancery  suit,  the  Supreme 
Court  must  not,  under  the  provisions  of  the  statute,  (Code, 
§  3826,  subd.  1),  indulge  any  presumption  In  favor  of  the 
chancellor's  finding  on  the  facts,  but  it  Is  the  duty  of  the 
Supreme  Court  to  weigh  the  evidence  and  give  judgment  as 
they  deem  just. — Shows  v.  Folmar  Sons  d  co.,  599. 

CHAKu.:.S  OF  COURT  TO  JURY. 

1.  Assault  with  intent  to  rape;  charge  to  the  jury. — On  a  trial 
under  an  indictment  for  an  assault  with  intent  to  rape,  a 
charge  is  not  improperly  given  at  the  request  of  the  State, 
which  requires  the  jury  to  believe  certain  facts  which  the 
State's  evidence  tended  to  show  beyond  a  reasonable  doubt, 
and  then  directs  the  jury  that  they  are  authorized  to  Iook 
at  these  facts,  "if  they  be  facts,"  in  connection  with  all  the 
other  evidence  in  the  case,  in  determining  whether  or  not 
the  defendant  assaulted  the  person  named  in  the  indictment, 
and  if  he  did  so  assault  her,  whether  or  not  at  that  time  he 
had  the  intent  to  have  sexual  intercourse  with  her  against 
her  will  and  by  force,  if  necessary  to  accomplish  his  purpose, 
and  then  directs  the  jury  that  if  they  are  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  had  assaulted  said 
person,  and  had  at  the  time  such  intent,  he  would  be  guilty 
of  an  assault  with  Intent  to  ravish. — Jacobi  v.  State,  1. 
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2.  Same;  same, — On  a  trial  under  an  indictment  for  an  assault 

with  intent  to  forcibly  ravish,  a  charge  which  instructs  the 
•jury  that  "any  touching  by  one  person  of  the  person  of  an- 
other in  rudeness  or  anger  is  an  assault  and  battery,  and 
every  assault  and  battery  includes  an  assault,"  is  free  from 
error  and  properly  given  at  the  request  of  the  State. 
lb.  1. 

3.  Bame;  general  affirmative  charge. — On  a  trial  under  an  indict- 

ment for  an  assault  forcibly  to  ravish,  where  there  was  evi- 
dence introduced  tending  to  support  every  material  allega- 
tion of  the  indictment,  the  general  affirmative  charge  re- 
quested by  the  defendant  is  properly  refused. — lb.  I. 

4.  Same;  charge  to  the  jury. — On  a  trial  under  an  indictment  for 

an  assault  with  intent  to  forcibly  ravish,  a  charge  is  erroneous 
and  properly  refused  which  instructs  the  jury  that  "in  a 
charge  to  commit  rape,  the  evidence,  to  be  sumcient  to  jus- 
tify conviction,  must  show  such  acts  and  conduct  on  the 
part  of  the  defendant,  that  there  is  no  reasonable  doubt  of 
his  intention  to  gratify  his  lustful  desire,  nothwithstanding 
any  resistance  on  the  part  of  the  female,'*  such  instruction 
assuming  that  the  charge  contained  in  the  indictment 
against  the  defendant  was  rape. — lb.  1. 

5.  Same;  same. — In  such  a  case,  the  court  properly   refused  ttke 

following  charge  requested  by  the  defendant:      "Before  time 

jury  can   find   the  defendant    guilty   of  an  assault 

to  ravish  in  this  case,  the  jury  must  believe  from  the  evi- 
dence, beyond  all  reasonable  doubt  that  it  was  the  purpose 
of, the  defendant  to  fully  accomplish  his  purpose  in  such  a 
manner  and  by  such  means  that,  if  accomplished,  it  would 
be  rape;  that  is,  there  must  be  an  intent  to  use  force,  terror, 
intimidation  and  the  like,  necessary  to  accomplish  the  pur- 
pose;" such  charge  having  omitted  an  important  word  and 
also  being  unsound,  in  that  it  was  not  essential  to  the  crime 
of  an  assault  with  intent  to  ravish  that  the  perpetrator 
should  have  the  intent  that  his  accomplished  purpose  should 
be  rape. — lb.  1. 
«.  Same;  same, — In  such  a  case  the  following  charge  requested 
by  the  defendant  was  properly  refused:  "The  court  charges 
the  jury  that  the  State  is  required  to  show  by  evidence,  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty,  the  exist- 
ence of  every  fact  necessary  to  establish  the  guilt  of  the  de- 
fendant before  he  can  be  convicted.  If  from  all  the  evidence 
to  be  proved";  said  charge  being  incomplete  on  its  face. 
lb,  1. 

7.  Abstract  charges  are  properly  refused. — lb.  1. 

8.  Homicide;  charge  as  to  reasonable  doubt. — On  a  trial  under  an 

indictment  for  murder,  a  charge  is  free  from  error  and  prop- 
erly given  at  the  request  of  the  State  which  instructs  the 
jury  that  "a  doubt,  to  acquit  the  defendant,  must  be  actual 
and  substantial,  not  mere  possibility  or  speculation.  It  is 
not  a  mere  possibility  or  possible  doubt  because  everything 
relating  to  human  affairs  and  depending  upon  moral  evidence 
is  open  to  some  possible  or  imaginary  doubt." — Jimmerson 
V.  State,  18. 

9.  Same;  same. — In  such  a  case  a  charge  is  erroneous  and  properly 

refused  whicn  instructs  the  jury  that  "if  they  believe  from 
all  the  evidence  in  this  case  that  there  existed  in. the  mind 
of  the  defendant  at  the  time  he  fired  the  fatal  shot,  a  reason- 
able apprehension  of  imminent  danger  to  his  life  or  limb, 
then  the  defendant  could  lawfully  act  upon  appearances  and 

Vol.  133. 
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kill  the  deceased,  if  the  defendant  was  without  fault  in  bring- 
ing on  the  diflSculty."— /&.  18. 

10.  Same;  same, — In  such  a  case  a  charge  is  erroneous  and  proper- 

ly refused  which  instructs  the  jury  that  "if  there  be  a  sin- 
gle juror  who  has  a  reasonable  doubt  of  the  guilt  of  the 
defendant,  growing  up  out  of  the  evidence  in  this  case,  the 
jury  should  acquit  the  defendant" — lb.  18. 

11.  Same;  same. — In  such  a  case  a  charge  is  erroneous  and  prop- 

erly refused  which  instructs  the  jury  that  "a  reasonable 
doubt,  is  a  doubt  growing  up  out  of  all  the  evidence  in  the 
case  for  which  you  can  give  a  reason,  and,  if  there  is  a  reas- 
onable doubt  of  defendant's  guilt,  the  jury  should  acquit  the 
defendant"— /b.  18. 

12.  Same;  charge  as  to  self  defense. — On  a  trial  under  an  indict- 

ment for  murder,   a   charge  which   instructs   the  jury  that  _ 
"an   apprehension   of    imminent    danger   caused   by   acts   or" 
demonstrations  by  the   deceased     or     by     threats  or  words 
coupled  with  acts  or  declarations,  is  sufficient  to  justify  a 
deadly  assault  upon  the  deceased,"  is  erroneous  and  properly  , 
refused. — Ih.  18. 

13.  Same;  same, — In  such  a  case,  a  charge  as  to  self  defense,  which 

fails  to  hypothesize  a  reasonable  belief  by  defendant  that  he 
was  in  imminent  peril,  is  erroneous  and  properly  refused. 
lb.  18. 

14.  Same;  charge  as  to  character  of  deceased,— ^On  a  trial  under  an 

indictment  for  murder,  where  the  character  of  the  deceased 
had  not  been  assailed  by  the  defendant,  but  the  State  had. 
been  allowed  to  prove,  against  the  defendant's  objection,  that' 
the  general  character  of  the  deceased  for  peace  and  quiet 
was  good,  a  charge  which  instructs  the  jury  that  they  can 
not  consider  any  evidence  showing  or  tending  to  show  that 
the  deceased  was  a  man  of  good  character  for  peace  and 
quiet,  is  free  from  error  and  should  be  given  at  the  request 
of  the  defendant— lb.  18. 

15.  Homicide;  charge  of  court  to  jury. — On  a  trial  of  two  defendants 

under  an  indictment  for  murder,  where  there  is  evidence 
tending  to  show  that  there  was  a  conspiracy  existing  between 
the  defendants  to  kill  the  deceased,  and  that  one  of  the  de- 
fendants did  not  shoot  at  the  deceased  at  all,  a  charge  which 
instructs  the  jury  that  the  otner  defendant  had  the  same 
right  to  act  in  self  defense  as  if  he  had  been  first  attacked, 
even  though  the  evidence  shows  that  the  deceased  had  at- 
tacked his  brother  and  he  had  interfered  to  prevent  the  de- 
ceased from  further  attacking  him,  is  erroneous  and  properly . 
refused. — Stevens  v.  State,  28. 

16.  Same;  same. — In  such  a  case,  a  charge  is  free  from  error  which 

instructs   the  jury  that  "if  you    believe   from   the  evidence 
beyond  a  reasonable  doubt  that  there  was  a  conspiracy  be- 
tween the  defenuants  and  the  father  to  take  ,the  life  of  Ves- 
ter  Henson   [the  deceased]  or  do  him  great  injury  and  the' 
father  of  defendants  fired  the  fatal  shot  that  killed  the  de-  ; 
ceased,  then  the/  would  be  equally  guilty  with  the  father, 
if  the  shooting  by  the  father  was  done  in  carrying  out  the 
conspiracy  previously  entered  into  by  him." — lb.  28. 
17   Same;  same. — in  such  a  case,  it  is  not  error  for  the  court  to 
instruct  the  jury  as  a  part  of  its  oral  charge  that  "if  you 
believe   from   the  evidence   beyond  a  reasonable   doubt  that  • 
these  defendants  entered   into  a  conspiracy  to  kill   the   de- 
ceased, and  the  deceased  was  killed  with  a  pistol,  you  would  ^ 
find  them  guuty  of  murder  in  the  second  degree,  if  it  was 
done  unlawfully  and  with  malice." — lb.  28. 
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18.  Same;  same. — In  such  a  case,  where  there  was  evidence  tend- 

ing to  show  that  while  there  were  several  shots  fired  at  the 
deceased  by  the  defendants  with  pistols,  that  the  fatal  shot 
was  fired  by  the  father  of  the  defendant  from  a  rifle,  and 
that  there  was  a  conspiracy  between  the  defendants  and  their 
father  to  kill  the  deceased,  a  charge  which  instructs  the  Jury 
that  if  they  believe  that  the  deceased  "was  killed  by  a  shot 
from  a  rifle  and  not  with  a  pistol,  you  must  acquit  the  de- 
fendants/' is  erroneous,  in  that  it  pretermits  all  reference  to 
a  conspiracy. — lb.  28. 

19.  Homicide;  ciiarge  as  to  self  defense. — On  a  trial  under  an  in- 

dictment for  murder,  a  charge  which  instructs  the  jury  that 
"In  order  to  invoke  the  doctrine  of  self  defense  defendants 
must  have  been  free  from  fault  in  bringing  on  the  difficulty — 
reasonably  free  from  fault  will  not  do.*'  is  free  from  error. 
Ih.  28. 

20.  Homicide;  charge  to  the  jury, — On  a  trial  for  murder,  where 

both  the  evidence  for  the  State  and  for  the  defendant  prove 
that  the  homicide  was  committed  by  the  defendant,  a  charge 
requested  by  the  defendant  is  erroneous  and  properly  re- 
fused which  instructs  the  jury  that  "they  must  believe  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty  that  the 
defendant  is  guilty  as  charged  In  the  indictment^  to  the  ex- 
clusion of  every  probability  of  his  innocence  and  every 
reasonable  doubt  of  his  guilt;  and  that  if  the  prosecution 
has  failed  to  -  furnish  such  measure  of  proof  and  to  im- 
press the  jnry  with  such  belief  of  his  guilt,  they  should  find 
him  not  guilty." — Johnson  v.  State,  38. 
31.  Bame;  same. — On  a  trial  under  an  indictment  for  murder,  a 
charge  is  erroneous  and  properly  refused  which  instructs  the 
jury  that  "if  the  defendant  killed  the  deceased  in  the  heat 
of  passion  aroused  by  sudden  anger  produced  by  the  resist- 
ance of  the  boy  being  chastised,  then  the  killing  would  not  be 
murder  unless  at  the  time  of  the  shooting  the  defendant 
was  prompted  by  a  willful,  intentional,  malicious  and  pre- 
meditated design  to  take  the  life  of  the  deceased,  and  if 
every  reasonable  hypothesis  of  the  innocence  of  the  de- 
fendant is  not  broken  down,  the  crime  of  murder  is  not 
made  out." — Jh.  38. 

22.  Same;  same. — On  a  trial   under  an  indictment  for  murder,  a 

charge  is  erroneous  and  properly  refused  which  instructs  the 
jury  that  "if  they  believe  from  the  evidence  that  the  kill- 
ing in  the  case  was  not  malicious,  then  the  defendant  would 
not  be  guilty  of  murder  in  either,  and  that  if  the  killing  in 
this  case  was  without  malice,  then  the  defendant  would  not 
be  guilty  of  a  higher  offense  than  manslaughter  in  the  first 
degree,  and  that  if  after  considering  all  the  evidence  the 
jury  have  a  reasonable  doubt  of  defendant's  guilt  of  man- 
slaughter arising  out  of  any  part  of  the  evidence  then  they 
should  find  the  defendant  not  guilty  of  any  offense." — lb.  38. 

23.  Same;  same. — On  a  trial   under  an   indictment  for  murder,  a 

charge  is  erroneous  and  properly  refused  which  instructs 
the  jury  that  "if  defendant  was  mo\%d  by  sudden  anger  or 
passion  provoked  by  his  attempt  to  chastise  his  son,  the  de- 
ceased, and  the  latter's  resistance,  to  fire  the  gun.  but  that  no 
malice  entered  into  it,  then  the  defendant  could  not  right- 
fully be  convicted  of  murder." — lb.  38. 

24.  CourVs  oral  charge  to  jury. — On  a  trial  under  an  indictment 

for  murder,  where  the  court  in  its  oral  charge  to  the  jury 
correctly  instructs  the  jury  as  to  what  constitutes  murder 
in  the  flrst  degree,  the  further  instruction  to  the  jury  that 
Vol.  133. 
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"Murder  in  the  second  degree  is  the  unlawful  and  malicious 
killing  of  a  human  being.  The  distinction  between  the  two 
degrees  of  murder  Is  the  absence  in  murder  in  the  second 
degree  of  that  deliberation  and  premeditation  required  in 
murder  in  the  first  degree  is  free  from  error. — Ih.  38. 

25.  Argumentative   and   misleading    charges   are    properly    refused. 

Mitchell  V.  State,  65. 

26.  Homicide;  charge  as  to  inference  to  he  drawn  from  flight. — On 

a  trial  under  an  Indictment  for  murder,  where  there  is  evi- 
dence tending  to  show  that  after  the  homicide  the  defend- 
ant fled  to  another  county,  a  charge  is  erroneous  and  prop- 
erly refused  which  instructs  the  jury  that  "Plight  of  a  de- 
fendant, although  a  circumstance  to  be  considered  by  the 
Jury  in  connection  with  all  the  other  evidence,  is  evidence 
of  a  weak  and  inconclusive  character.  It  may  not  be  evl< 
dence  of  guilt  at  all  if  it  be  shown  that  there  was  any 
other  reason  for  the  flight  than  that  of  a  sense  of  guilt 
Flight  may  proceed  from  an  unwillingness  to  stand  a  public 
prosecution  or  from  fear  of  the  result,  from  an  inability 
to  explain  false  appearances,  or  from  the  advice  of  friends, 
to  avoid  public  excitement,  and  if  it  proceeded  from  any  one 
or  more  of  these  reasons,  then  flight  is  not  evidence  of  guilt 
at  all."— /&.  65. 

27.  Same;  charge  as  to  interest  of  vHtness. — On  a  trial  under  an 

indictment  for  murder,  where  'the  children  of  the  deceased 
testified  as  witnesses,  a  charge  is  properly  refused  which  in- 
structs the  jury  that  they  must  weigh  the  testimony  of  the 
children  of  the  deceased  "in  the  light  of  the  fact  that  they 
are  the  children  of  the  deceased,  and  of  the  material  Interest 
they  have  in  the  case." — Ih,  65. 

28.  Same;  charge  as  to  conspiracy. — On  a  trial  for  murder,  where 

there  is  evidence  tending  to  show  a  conspiracy  between  the 
defendant  and  his  two  sons  who  were  jointly  indicted  with 
him,  charges  are  properly  refused  which  instruct  the  jury 
that  "there  is  no  evidence  that  the  killing  in  this  case  was 
in  pursuance  of  any  conspiracy." — lb.  65. 

29.  Same;  charge  of  court  to  jury. — On  a  trial  under  an  indictment 

for  murder,  where  there  is  evidence  tending  to  show  that  the 
defendant  was  the  aggressor,  charges  are  erroneous  and 
properly  refused  which  instruct  the  jury  that  the  defendant 
"is  warranted  in  acting  more  promptly  in  his  own  defense 
when  assailed  by  a  person  he  knows  had  made  threats 
at  taking  his  life,  than  when  assailed  by  one  who  had  made 
no  such  threats";  and  "when  assailed  by  a  man  of  known 
violent  character,  than  when  assailed  by  a  person  of  peace- 
able and  law-abiding  character." — Ih.  65. 

30.  Same;  charge  as  to  self-defense. — On  a  trial  under  an  indict- 

ment for  murder,  a  charge  requested  by  the  defendant  which 
does  not  hypothesize  the  belief  of  the  defendant  that  he 
was  in  imminent  peril  at  the  time  of  firing  the  fatal  shot, 
and  which  does  not  fully  and  clearly  state  the  doctrine  of 
imminency  of  peril  and  escape  therefrom,  is  properly  refused. 
Ih.  65. 

31.  Same;  same. — On  a  trial  under  an  indictment  for  murder,  where 

there  is  evidence  tending  to  show  that  the  defendant  was  the 
aggressor,  a  charge  is  erroneous  and  properly  refused  which 
assumes  that  the  defendant  was  free  from  fault  in  bringing 
on  the  difficulty .— lb.  65. 

32.  Same;  same. — In  such  a  case,  a  charge  is  erroneous  and  prop- 

erly refused  which  seeks  to  impose  no  duty  of  retreat  on  de- 
fendant.— Ih.  65. 
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33.  Homicide;  charge  as  to  self  defense. — On  a  trial  under  an  indict- 

ment for  murder,  a  charge  seeking  to  Instruct  the  Jury  as 
to  self  defense,  but  which  ignores  the  question  as  to  whether 
the  defendant  was  impelled  to  shoot  the  deceased  by  the 
belief  reasonably  engendered  by  the  circumstances  that  it 
was  necessary  to  do  so  in  order  to  save  himself  from  the 
then  impending  danger  of  great  bodily  harm,  is  erroneous 
and  properly  refused. — Richardson  v.  State,  78. 

34.  Same;  general  affirmative  charge. — On  a  trial  under  an  indict- 

ment for  murder,  even  though  there  is  no  conflict  in  the 
evidence,  but  there  is  evidence  tending  to  show  the  defend- 
ant bore  malice  towards  the  deceased,  and  was  actuated 
by  malice  in  shooting  him,  the  question  as  to  whether  or 
not  the  defendant  was  guilty  of  murder  is  one  for  the  de- 
termination of  the  jury,  and  therefore  charges  which  in- 
struct the  jury  that  if  they  "believe  the  evidence  they  can 
not  find  the  defendant  guilty  of  murder  in  the  second  de- 
gree," and  that  "if  the  jury  believe  the  evidence  in  this 
case  they  will  find  the  defendant  not  guilty  of  murder  in 
the  second  degree,"  and  that  "if  the  Jury  believe  the  evi- 
dence in  this  case  they  will  find  the  defendant  not  guilty," 
are  erroneous  and  properly  refused. — /&.  78. 

35.  Homicide;  charge  to  the  jury. — On  a  trial  under  an  Indictment 

for  murder,  a  charge  is  properly  refused  as  being  argumen- 
tative which  instructs  the  jury  "that  any  threats  made  by 
the  deceased  towards  defendant  if  such  threats  are  shown  to 
have  been  made  by  deceased,  whether  recently  made  or  not, 
may  be  considered  by  the  Jury  in  connection  with  all  the  other 
evidence  in  the  case,  in  determining  whether  or  not  there  i^as 
real  or  apparent  danger  to  defendant  at  the  time  he  fired  the 
fatal  shot." — Campbell  v.  State,  81. 

36.  Same;  same, — On  a  trial* under  an  indictment  for  murder,  where 

the  evidence  showed  that  while  the  deceased  and  the  father-in- 
law  of  the  defendant  were  engaged  in  an  altercation  the  de- 
fendant approached  them,  and  upon  his  speaking  to  the  de- 
ceased there  followed  the  difficulty  which  resulted  in  the  lat- 
ter's  death,  a  charge  is  erroneous  and  properly  refused  which 
instructs  the  jury  "that  if  the  defendant  approached  the  de- 
ceased in  a  quiet  and  orderly  manner,  that  deceased  replied 
to  him  in  an  angry  manner,  and  knocked  defendant  down, 
and  that  defendant  reasonably  and  honestly  believed  that  de- 
ceased struck  him  with  a  pistol,  and  reasonably  and  honestly 
believed  that  deceased  had  a  pistol  in  his  hand  as  defendant 
arose  after  he  was  knocked  down  and  that  his  purpose  was  to 
do  defendant  serious  bodily  harm,  and  the  circumstances  were 
such  as  to  reasonably  produce  such  belief  in  defendant's  mind, 
situated  as  defendant  was  at  the  time,  and  no  reasonable  and 
safe  avenue  of  escape  was  open  to  defendant,  then  defend- 
ant had  the  right  to  anticipate  his  assailant  and  fire  first, 
and  this  rule  would  not  be  changed  even  though  it  should 
turn  out  that  defendant  was  mistaken  as  to  his  belief  that 
deceased  had  a  pistol   in   his  hand." — lb.  81. 

37.  Same;  same;   reasonable  doubt. — On   a  trial   under  an  indict- 

ment for  murder,  a  charge  is  erroneous  and  properly  refused 
which  instructs  the  jury  "that  if,  after  looking  at  all  the  evi- 
dence in  the  case,  your  minds  ara  left  in  such  a  state  of  uncer- 
tainty that  you  can  not  say  beyond  a  reasonable  doubt  whether 
the  defendant  was  at  fault  in  bringing  on  the  difficulty,  and 
whether  he  acted  upon  the  well  grounded  and  reasonable  be- 
Uef  that  it  was  necessary  to  shoot  and  take  the  life  of 
Vol.  133. 
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Arthur  York  to  save  himself  from  great  bodily  harm  or 
death,  or  he  shot  before  such  impending  necessity  arose,  then 
this  is  such  a  doubt  as  will  entitle  the  defendant  to  an  ac- 
quittal."—/b.  81. 

38.  Same;  same;  same, — In  such  a  case,  a  charge  is  erroneous  and 

properly  refused  which  instructs  the  jury  "that  if  the  testi- 
mony points  in  two  directions,  one  to  the  guilt  of  the  de- 
fendant, and  the  other  to  his  innocence,  and  both  are  equally 
reasonable,  they  are  bound  to  accept  that  which  points  to 
his  innocence  and  acquit  the  defendant,  if  they  believe  that 
phase  of  the  testimony." — lb,  81.  , 

39.  Same;  same;  same. — In  such  a  case,  a  charge  is  erroneous  and 

properly  refused  which  instructs  the  jury  "that  if  the  testi- 
mony shows  two  theories.  *one  tending  to  the  defendant's 
guilt  and  the  other  to  his  innocence,  and  both  are  reason- 
able, they  must  acquit  the  defendant,  if  they  believe  the 
theory  tending  to  his  innocence." — Ih.  81. 

40.  Homicide;  charge  as  to  freedom  from  fault. — On  a  trial  under 

an  indictment  for  murder,  charges  which  do  not  hypothesize 
freedom  from  fault  in  bringing  on  the  difficulty,  or  ignore 
the  question  of  freedom  from  fault  in  bringing  on  the  diffi- 
culty, are  erroneous  and  properly  refused. — Watkins  v.  State, 
lb.  88. 

41.  Same;  charge  to  the  jury, — On  a  trial  under  an  indictment  for 

murder,  a  charge  which  withholds  from  the  jury  the  right  to 
determine  whether  the  facts  hypothesized  were  sufficient  to 
show  imminent  peril  to  life  or  limb,  is  properly  refused. 
lb.  88. 

42.  Same;  same. — In  the  trial  of  a  criminal  case,  charges  which 

are  argumentative,  or  which  lay  stress  on  a  particular  fact 
to  the  exclusion  of  others,  or  which  are  invasive  of  the 
province  of  the  jury,  are  properly  refused. — lb.  88. 

43.  Same;  dCiarge  a^  to  reasonable  doubt. — In  a  criminal  case,  a 

charge  which  predicates  reasonable  doubt  of  the  defendant's 
guilt  alone  upon  the  defendant's  good  character,  is  erroneous 
and  properly  refused. — lb.  88. 

44.  Same;  same. — In  a  criminal  case,  a  charge   is  erroneous  and 

properly  refused  which  instructs  the  jury  that  "Before  the 
jury  can  convict  the  defendant  they  must  be  satisfied  to  a 
moral  certainty  not  only  that  the  proof  is  consistent  with 
the  defendant's  guilt,  but  that  it  is  wholly  inconsistent  with 
every  other  rational  conclusion,  and  unless  the  jury  are  so 
convinced  by  the  evidence  of  the  defendant's  guilt  that  they 
would  each  venture  to  act  upon  that  decision  in  matters  of 
the  highest  concei*n  and  importance  as  to  his  own  interest, 
then  they  must  find  the  defendant  not  guilty." — lb.  88. 

45.  Charge  to  the  jury;  properly  refused  when  mere  repetition. — In 

the  trial  of  a  criminal  case,  it  is  not  error  to  refuse  to  give 
charges  which  are  substantially  repetitions  of  instructions 
already  given  by  the  court. — lb.  88. 

46.  Charge   of   court   as   to   reasonable   doubt. — In   the   trial    of   a 

criminal  case,  a  charge  is  properly  refused  as  being  argu- 
mentative, which  instructs  the  jury  that  "before  you  can 
convict  the  defendant  you  must  be  satisfied  to  a  moral  cer- 
tainty not  only  that  the  proof  is  consistent  with  the  guilt 
of  the  defendant,  but  it  is  wholly  inconsistent  with  every 
other  rational  conclusion,  and  unless  you  are  so  convinced 
by  the  evidence  of  the  defendant's  guilt,  that  you  would 
each  venture  to  act  upon  that  decision  in  matters  of  the 
highest  concern  and  importance  to  your  own  interest,  you 
must  find  the  defendant  not  guilty." — Nevill  v.  State,  99. 
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47.  Same;  propriety  of  explanatory  charge. — Where  a  court  npoa 

the  request  of  the  defendant  instructs  the  Jury  that  "l 
charge  you  that  the  only  foundation  for  a  verdict  of  guilty 
is  that  the  entire  jury  shall  helieve  from  the  evidence  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty,  that  the 
defendant  is  guilty  as  charged  in  the  indictment,  to  the 
exclusion  of  every  possibility  of  his  innocence  and  every 
reasonable  doubt  of  his  guilt;  and  if  the  State  has  failed 
to  furnish  such  measure  of  proof  and  to  so  impress  the 
minds  of  the  jury  of  his  guilt,  they  should  find  him  not 
guilty,"  it  is  not  error  for  the  court  by  way  of  explanation 
to  further  instruct  them  orally  that  "tnat  means,  gentle- 
men,' that  every  member  of  the  jury  must  believe  the  defend- 
ant is  guilty  beyond  a  reasonable  doubt  before  a  conviction 
should  be  had."--/b.  99.    - 

48.  Same;  same. — Where  the  court,  at  the  request  of  the  defend- 

ant, instructs  the  jury  that  "I  charge  you  to  acquit,  unless 
the  evidence  excludes  every  reasonable  supposition  but 
that  of  defendant's  guilt,"  it  is  not  error  for  the  court  by 
way  of  explanation,  to  further  instruct  the  jury  that  "that 
means  you  must  believe  defendant's  guilt  beyond  a  reason- 
able doubt,  or  acquit. — Ih.  99. 

49.  Same;  charge  as  to  reasonable  doubt. — On  the  trial  of  a  crimin- 

al case,  a  charge  given  by  the  court  at  the  request  of  the 
State,  instructing  the  jury  that  "if  any  one  of  the  jury  ha» 
a  reasonable  doubt  of  the  guilt  of  the  defendant,  they  are 
not  for  this  reason  required  to  acquit  the  defendant,"  is  free 
from  error. — lb.  99. 

50.  Charge  of  court  to  jury;  reasonable  doubt  and  probability  of 

innocence. — In  the  trial  of  a  criminal  case,  a  charge  re- 
quested by  the  defendant  which  instructs  the  jury  that  "a 
reasonable  doubt  of  defendant's  guilt  is  not  the  same  as  a 
probability  of  his  innocence.  A  reasonable  doubt  of  defend- 
ant's guilt  may  exist  when  the  evidence  fails  to  convince  the 
jury  that  there  is  a  probability  of  defendant's  innocence/' 
asserts  a  correct  legal  proposition,  is  not  ambiguous,  argu- 
mentative or  misleading,  and  its  refusal  is  a  reversible  error. 
Stewart  v.  State,  105. 

51.  Same;  self-defense. — On  the  trial  under  an  indictment  for  mur- 

der, charges  to  the  jury  requested  by  the  defendant  which 
postulate  the  defendant's  acquittal  upon  the  plea  of  self- 
defense,  without  setting  out  the  constituent  elements  of  self- 
defense,  are  faulty  and  properly  refused. — Jb.  105. 

62.  Same;  same;  burden  of  proof, — Under  a  plea  of  self-defense,  the 
burden  of  proof  is  upon  the  defendant,  and  charges  which 
place  the  burden  as  to  this  issue  upon  the  State  are  erron- 
eous and  properly  refused. — lb.  105. 

53.  Same;  homicide. — On  a  trial  under  an  indictment  for  murder, 
a  charge  which  instructs  the  jury  that  "If  there  is  generated 
in  their  minds  by  the  evidence  in  this  case,  or  any  part  of 
it,  after  consideration  of  the  whole  evidence  by  them,  a  well 
founded  doubt  of  oefendant's  guilt  of  any  offense,  then  the 
jury  must  find  the  defendant  not  guilty,'  is  erroneous  and 
properly  refused. — lb.   105. 

5rl.  Assault  with  intent  to  murder;  charge  of  court  to  jury. — On  a 
trial  under  an  indictment  for  an  assault  with  intent  to 
murder,  where  it  is  shown  that  the  assault  was  committed 
with  a  shot  gun,  and  that  at  the  time  of  tiring  the  shot  gun 
the  defendant  was  standing  twenty  or  twenty-five  f\Mt  from 
the  person  assaulted,  a  charge  is  erroneous  and  prop- 
VoL.  133. 
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'  erly  refused  which  instructs  the  jury  that  "unless 
the  Jury  are  satisfied  from  the  evidence  beyond  a 
reasonable  doubt  that  the  gun  testified  as  the  gun  used  by 
the  defendant  loaded  with  number  six  shot,  fired  at  the  dis- 
tance of  twenty  steps,  as  testified  in  this  case,  was  capable 
of  producing  the  death  of  George  Willis  at  the  time  the  gun 
was  fired,  they  can  not  find  the  defendant  guilty  of  an 
assault  with  intent  to  murder." — Christian  v.  State,  109. 

55.  Homicide;  charge  os  to  freedom  from  fault  in  bringing  on  dif- 

ficulty,— In  a  trial  under  an  indictment  for  murder,  a  charge 
is  erroneous  and  properly  refused  which  Instructs  the  Jury 
that  "if  they  believe  from  all  the  evidence  that  the  defendant 
was  reasonably  free  from  fault  in  bringing  on  the  difficulty, 
it  can  not  be  said  that  he  was  responsible  for  bringing  on 
the  difficulty."— flfoo«  v.  State,  112. 

56.  Same;  same. — In  such  a  case,  a  charge  is  erroneous  and  prop- 

erly refuced  which  instructs  the  Jury  that  "under  the  evi- 
dence in  this  case  the  accused  can  not  be  deprived  of  the 
•ight  of  self-defense  under  the  charge  of  murder  in  the  in- 
dictment, even  though  the  proof  shows  that  the  accused  was 
in  fault  in  bringing  on  the  difficulty,  unless  it  be  further 
shown  that  he  intended  to  bring  it  on,  and  to  bring  it  on 
with  felonious  intent."— /b.   112. 

57.  Same;  charge  as  to  good  character. — The  good  character  of  a 

defendant  in  a  criminal  case  is  never  of  itself  sufficient  to 
generate  a  reasonable  doubt  of  the  defendant's  guilt;  and, 
therefore,  a  charge  is  erroneous  and  properly  refused  which 
instructs  the  Jury  that  "If  they  find  from  the  evidence  that 
the  defendant  is  a  man  of  good  character,  they  may  consider 
that  character  in  connection  with  the  other  evidence  in  the 
case  in  determining  his  guilt,  and  it  may  generate  a  reason- 
able doubt  of  his  guilt."- lb.  112. 

58.  Same;  charge  as  to  fault  in  bringing  on  difficulty. — On  a  trial 

under  an  indictment  for  murder,  a  charge  is  erroneous  and 
properly  refused  which  instructs  the  Jury  that  "If  the  de- 
fendant acted  in  self-defense  in  the  difficulty  at  the  be- 
ginning, and  even  though  he  might  have  renewed  it  after  the 
deceased  retreated,  yet  if  they  believe  that  the  defendant  did 
not  realize  that  the  deceased  had  abandoned  the  difficulty, 
then  they  must  acquit  the  defendant." — Ih.  112. 

59.  Charge  as  to  reasonable  doubt. — In  a  criminal  case,  a  charge 

which  instructs  the  jury  that  in  order  to  convict  they  must 
find  that  "there  is  no  other  possible  or  reasonable  conclusion 
to  be  reached  but  that  of  the  defendant's  guilt,"  Is  erroneous 
and  properly  refused. — White  v.   State,  122. 

60.  Homicide;  conspiracy;  charge  to  the  jury. — On  a  trial  under  an 

indictment  for  murder,  where  there  was  evidence  tending 
to  show  that  the  defendant  and  another  party  acted  In  con- 
cert in  killing  the  deceased,  a  charge  which  instructs  the 
jury  that  "no  matter  how  strong  the  circumstances  may  be 
in  this  case,  if  they  can  be  reconciled  with  a  theory  that 
some  other  person  did  the  killing  charged  against  the  de- 
fendant," the  jury  should  acquit  him,  is  erroneous  and  prop- 
erly  refused.- /&.    122. 

61.  Charge  relating  to  argument  of  counsel  properly  refused. — It  Is 

not  error  for  the  court  to  refuse  to  give  charges  naving  no 
other  purpose  than  to  respond  to  or  off-set  the  argument  made 
before  the  Jury  by  the  prosecuting  officer. — lb.  122. 

62.  Homicide;  self  defense;  charge  to  the  jury. — On'  a  trial  under 

an  indictment  for  murder,  where  the  defendant  pleads  self 
defense,    charges    requested    by    the    defendant,    which    as- 
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sume  as  matter  of  law  that  facts  postulated  therein  created 
imminent  peril  to  life  or  limb»  invade  the  province  of  the 
jury,  whose  duty  It  is  to  determine  whether  the  defend- 
ant was  in  imminent  peril,  and  such  charges  are  properly 
refused. — Cawley  v.  State,  128. 

63.  Same;  charge  as  to  reasonable  doubt. — In  a  criminal  case,  a 

charge  which  instructs  the  jury  that  a  reasonable  doubt  "Is 
a  doubt  for  which  a  reason  can  be  given,"  is  properly  re- 
fused, being  calculated  to  confuse  and  mislead  the  jury. 
lb.  128. 

64.  Same;  plea  of  self  defense  and  insanity;  charge  to  the  jury. 

On  a  trial  under  an  indictment  for  murder,  where  the  de- 
fendant pleads  not  guilty  and  not  guilty  by  reason  of  in- 
sanity, and  the  two  issues  are  submitted  and  tried  at  the 
same  time,  a  charge  is  erroneous  and  properly  refused 
which  instructs  the  jury  that  "if  the  jury  believe  from  the 
evidence  that  the  defendant  committed  the  act  under  circum- 
stances which  would  be  criminal  or  unlawful  if  he  was 
sane,  the  verdict  should  be  not  guilty,  if  the  killing  was  an 
offspring  or  product  of  mental  disease  In  the  defendant." 
lb.  128. 

65.  Same;  self  defense;  charge  to  the  jury. — On  a  trial  under  an 

indictment  for  murder,  where  the  defendant  pleads  self  de- 
fense, a  charge  is  erroneous  and  properly  refused  which  in- 
structs the  jury  that  "if  the  defendant  did  not  provoke 
or  bring  on  the  difficulty,  and  the  deceased  advanced  upon 
him  drawing  his  hand  from  his  poc^ket  In  such  a  manner 
as  to  indicate  to  a  reasonable  mind  that  his  purpose  was 
to  draw  and  fire,  the  defendant  was  authorized  to  antici- 
pate him  and  fire  first."— /&.  128. 

66.  Same;  plea  of  insanity;  charge  to  the  jury. — On  a  trial  under 

an  indictment  for  murder,  where  ciie  defendant  pleads  not 
guilty  by  reason  of  insanity,  a  charge  is  erroneous  and 
properly  refused  which  instructs  the  jury  that  even  if  they 
should  believe-  from  the  evidence  that  the  defendant  at  the 
time  of  the  killing  had  the  capacity  to  distinguish  between 
right  and  wrong,  "yet  if  the  jury  should  believe  rrom  the 
evidence  that  defendant  was  moved  to  action  by  the  insane 
impulse  controlling  his  will  or  judgment,  then  he  is  not 
guilty  of  the  offense  charged." — lb.  128. 

67.  Charge  to  the  jury;  reasonable  doubt. — In  a  criminal  case,  a 

charge  which  instructs  the  jury  that  "unless  the  evidence  is 
such  as  to  exclude  to  a  moral  certainty  every  hypothesis  but 
that  of  the  guilt  of  the  defendant  of  the  offense  charged  in 
the  indictment,  you  should  acquit  him,"  is  erroneous  and 
properly  refused,  in  that  it  omits  the  word  "reasonable"  as 
qualifying  "hypothesis." — Smith  v.  State,  145. 

68.  Charge  as   to   reasonable   doubt. — On   the   trial   of   a   criminal 

case,  a  charge  which  instructs  the  jury  that  if  they  "have 
a  reasonable  doubt  as  to  the  conclusions  of  the  proof  of 
any  single  fact,  which  it  is  necessary  for  the  State  to  prove, 
they  must  acquit  the  defendant,"  is  confusing  and  calculated 
to  mislead  the  jury,  and  for  these  reasons  is  properly  refused. 
Thomas  v.  State,  139. 

69.  Charge  to  the  jury;  must  be  complete  in  itself. — ^A  charge  re- 

quested to  be  given  to  the  jury  must  be  complete  in  itself; 
and  a  charge  which  instructs  the  jury  that  "a  reasonable 
*  ♦  ♦  is  a  doubt  which  naturally  arises  in  the  mind  in 
considering  the  evidence,"  is  properly  refused  because  it  is 
incomplete. — lb.  139. 
Vol.  133. 
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70.  Charge  of  court  to  jury. — In  the  trial  of  a  criminal  case,  a 

charge  which  Instructs  the  Jury  that  "the  proof  of  suspicious 
facts  against  the  accused,  does  not  even  require  him  to  re- 
but It,  and  the  jury  can  not  convict  on  suspicious  facts 
merely,"  Is  erroneous  and  properly  refused,  in  that  it  as- 
sumes the  proof  of  suspicious  facts  and  at  the  same  time 
ignores  other  evidence  In  the  case. — Ih.  139. 

71.  Reasonable  doubt;  charge  to  the  jury, — In  a  criminal  case,  a 

charge  which  instructs  the  Jury  that  If  they  "believe  the 
defendant  is  guilty  from  the  evidence  to  a  moral  certainty," 
they  must  convict  the  defendant,  is  free  from  error,  and  is 
properly  given  at  the  request  of  the  State. — Bailey  v.  State, 
155. 

72.  Homicide;  charge  to  the  jury, — On  a  trial  under  an  indictment 

for  murder,  where  there  was  evidence  tending  to  show  that 
the  defendant  recklessly  fired  a  gun  into  a  crowd  of  negroes, 
which  resulted  In  the  killing  of  the  deceased  who  was  stand- 
ing near  the  negroes,  a  charge  which  Instructs  the  Jury  that 
"Unless^  the  Jury  are  satisfied  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  fired  the  gun  with  the 
intention  to  kill  a  human  being,  they  can  not  find  the  de- 
fendant guilty  of  murder  in  the  second  degree,"  Is  erroneous 
and  properly  refused. — Jb.  155. 

73.  Homicides;  charge  to  ti^e  jury, — On  a  trial  under  an  Indictment 

for  murder,  a  charge  is  free  from  error  which  instructs  the 
jury  that  "If  the  Jury  have  a  reasonable  doubt  as  to  whether 
the  killing  was  done  deliberately,  or  as  to  whether  it  was  done 
premeditatvely,  then  they  can  not  find  the  defendant  guilty  of 
murder  in  the  first  degree,  and  if  they  have  a  reasonable 
doubt  as  to  whether  the  killing  was  done  In  malice,  then 
they  can  not  find  the  defendant  guilty  .of  murder  in  either 
degree,  but  only  manslaughter  at  most;  and  If  after  consid- 
ering all  the  evidence,  the  Jury  have  a  reasonable  doubt  as  to 
defendant's  guilt  of  manslaughter,  arising  out  of  all  the 
evidence,  then  they  should  find  the  defendant  not  guilty  of 
any  offense,"  and  such  charge  should  be  given  at  the  request 
of  the  defendant. — Adams  v.  State,  166. 

74.  Same;   same;   burden  of  proof. — On   a  trial   under  an   indict- 

ment for  murder,  a  charge  is  erroneous  and  properly  re- 
fused which  instructs  the  Jury  that  "The  burden  of  proof 
is  Aot  shifted  from  the  State  to  the  defendant,  and  the 
presumption  of  Innocence  abides  with  the  defendant,  until  all 
the  evidence  in  the  cause  convinces  the  Jury  to  a  moral  cer- 
tainty that  the  defendant  can  not  be  guiltless."  (Dowdell, 
J.,  dissenting.)^Ib.  166. 

75.  Charge  of  court  to  jury;  should  be  clear  and  certain. — Charges 

which  the  court  are  requested  to  give  should  be  expressed  in 
clear,  certain  and  intelligent  language;  and  if  not  so  ex- 
pressed are  properly  refused. — lb.  166. 

76.  Abstract  and  argumentative  charges  are  properly  refused. — lb. 

166. 

77.  Homicide;    charge  to  the  jury. — On    a    trial    under  an  Indict- 

ment for  murder,  where  there  is  evidence  tending  to  show 
that  the  defendant  brought  on  the  difficulty,  a  charge  is  erron- 
eous and  properly  refused  which  instructs  the  Jury  that  "If 
one  assaulted  suddenly  and  under  the  maddening  influence 
of  blows  slays  his  assailant,  and  there  is  nothing  else  in  the 
transaction,  this  is  manslaughter  and  not  murder." — lb.  166. 

78.  Same;  same;  self -defense. — On  a  trial  under  an  Indictment  for 

murder,  charges  which  hypothesize  self-defense  in  general 
terms,  or  which  hypothesize  one  or  more  elements  of  self- 
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defense,  and  which  omit  to  set  out  all  the  constituent  ele- 
ments of  self-defense,  are  erroneous  and  properly  refused. 
76.  166. 

79.  Selling   spirituous    liquors;   charge   of   court   on   the   effect  of 

the  evidence. — On  a  trial  under  an  indictment  for  selling 
spirituous,  vinous  or  malt  liquors  without  a  license  and 
contrary  to  law,  where  the  court  in  its  charge  to  the  jury, 
after  instructing  them  as  to  what  constituted  a  sale,  then 
charges  that  the  State  must  show  beyond  all  reasonable 
ioubt  that  the  defendant  sold  the  whiskey  in  question  to 
the  party  as  alleged,  or  that  not  being  the  owner  or  In- 
terested in  it  or  in  the  money  paid  for  it,  he  was  acting 
in  the  sale  for  the  owner  of  the  whiskey,  it  is  error  for 
the  court  to  further  instruct  the  jury  that  "there  was  a  sale 
of  the  liquor  in  this  case  appears  from  the  evidence  almost 
without  dispute;"  this  portion  of  the  charge  being  upon 
the  efllect  of  the  evidence. — Winter  v.  State,  176. 

80.  Same;  general  charge  of  court  to  jury, — In  sucb  a  case,  where 

in  addition  to  the  instructions  contained  in  the  general 
charge  as  above  set  out  the  court  further  instructed  them  that 
in  order  to  convict  the  defendant  they  must  believe  from 
the  evidence  beyond  all  reasonable  doubt  that  he  sold  the 
whiskey  to  the  State's  witness,  or  that  if  he  dla  not  own 
the  whiskey  he  aided  and  assisted  in  the  sale  as  the  agent 
of  the  owner,  it  is  not  error  for  the  court  to  further  In- 
struct the  jury  in  its  general  charge  that  "if  you  believe 
from  the  evidence  beyond  all  reasonable  doubt  defendant's 
conduct  was  a  subterfuge  to  sell  his  own  whiskey  to  the 
witness,  then  he  would  be  guilty." — Ih.  176. 

81.  Same;  same. — In  such  a  case,  it  is  not  error  for  the  court  to 

instruct  the  jury  in  its  general  charge  that  "if  the  defend- 
ant had  no  interest  in  the  whiskey,  but  if  you  believe  from 
the  evidence  beyond  all  reasonable  doubt  he  was  acting  as 
the  agent  of  some  one  else  who  owned  the  ^whiskey  in  mak- 
ing a  sale  to  the  State's  witness,  if  such  sale  was  made,  he 
is  guilty."— ib.  176. 

82.  Same;  not  error  to  refuse  charges  which  are  repetitions  of  those 

already  given. — It  is  not  error  for  the  court  to  refuse 
charges  requested  by  defendant  which  are  substanyally  dupli- 
cates or  a  repetition  of  charges  previously  given  at  the  re- 
quest of  the  defendant. — lb.  176. 

83.  Same;  charge  to  the  jury, — On  a  trial  under  an  indictment  for 

selling  spirituous,  vinous  or  malt  liquors  without  a  license 
and  contrary  to  law,  a  charge  is  erroneous  and  properly  re- 
fused as  misleading,  which  instructs  the  jury  tnat  there  is 
no  presumption  in  this  case  that  the  defendant  was  a  man 
who  had  liquor  to  sell;"  since  the  defendant  may  have  prop- 
erly been  found  guilty  as  cnarged  in  the  indictment,  not- 
withstanding he  had  no  liquor  to  sell. — lb.  176. 

84.  Carrying  concealed  weapons;  when  general  affirmative  charge 

improperly  given. — Where  on  a  trial  of  a  defendant  for  car- 
rying a  pistol  concealed  about  his  person  there  is 
no  dispute  as  to  the  defendant  having  a  pistol  on  his  per- 
son, but  the  evidence  is  in  conflict  as  to  whether  such  pistol 
was  concealed,  the  general  affirmative  charge  is  improperly 
given  at  the  request  of  the  State. — Hampton  v.  State,  180. 

85.  Charge  to  the  jury;  reasonable  doubt, — In  a  criminal  case,  a 

charge  which  instructs  the  jury  that  "if  you  do  not  believe 
the  evidence  beyond  a  reasonable  doubt  you  are  not  re- 
quired to  find  the  defendant  guilty,"  is  erroneous  and  prop- 
erly refused. — lb.  180. 
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86.  Carrying  concealed  weapons;   charge  to  the  jury. — On  a  trial 

under  a  prosecution  for  carrying  a  pistol  concealed,  a  charge 
is  erroneous  and  properly  refused  which  instructs  the  Jury 
that  "if  you  are  satisfied  from  the  evidence  that  the  defend- 
ant was  carrying  the  pistol  in  such  a  manner  that  it  was 
observable  by  ordinary  observation,  you  should  find  the  de- 
.  fendant  not  guilty."— /&.  180. 

87.  Assault  and  battery;  charge  to  the  jury. — In  a  prosecution  for 

an  assault  and  battery,  where  the  evidence  tor  the  defend- 
ant tends  to  show  that  the  day  before  the  commission  of  the 
assault  the  person  assaulted,  who  was  a  school  teacher,  had 
immoderately  whipped  the  son  of  the  defendant,  a  charge 
is  erroneous  and  properly  refused  which  assumes  that  the 
defendant  might  be  legally  iustified  in  committing  the  as- 
sault and  battery,  upon  the  ground  that  his  son  had  been 
so  punished. — Walkley  v.  State,  183. 
88  Charge  of  court  to  jury;  when  defendant  can  not  complain. 
The  defendant  can  not  complain  of  a  portion  of  the  oral 
charge  of  the  court  which  is  too  favorable  to  him,  in  that 
it  exacts  too  high  a  degree  of  proof. — McCormack  v.  State, 
202. 

89.  Abstract  charges  are  properly  refused. — lb.  202. 

90.  Selling  liquor  to  person  of  known  intemperate  habits;  charge 

of  court. — In  a  prosecution  for  selling  spirituous  liquors  to 
a  person  of  known  intemperate  habits,  where  the  State  elects 
to  prosecute  for  a  sale  alleged  to  have  been  made  on  August 
7,  and  there  was  evidence  on  the  part  of  the  defendant 
tending  to  show  that  on  August  6  he  was  returning  officer  at 
the  general  election  and  did  not  finish  the  count  until  ten 
o'clock  on  August  7,  when  he  went  to  the  saloon  where  the 
sale  was  alleged  to  have  been  made,  and  remained  there 
between  fifteen  and  thirty  minutes  and  then  went  home  and 
slept  until  six  o'clock  in  the  evening,  but  there  was  posi- 
tive evidence  on  the  part  of  the  State  that  the  defendant  sold 
whiskey  to  a  designated  person  on  August  7th,  a  charge  is 
erroneous  and  properly  refused  which  instructs  the  jury  that 
"if  you  believe  from  the  evidence  that  defendant  was  a  re- 
turning officer  of  the  election  on  August  7th,  and  went  to 
the  Palac^  Saloon  and  between  fifteen  and  thirty  minutes 
went  to  Pattons  or  Lands,  and  then  went  home  and  slept 
until  6  o'clock  that  evening,  your  verdict  should  be  for  the 
defendant."— /&.  202. 

91.  Action  for  negligence ;  charge  of  court  as  to  failure  to  call  in 

physician. — In  an  action  to  recover  damages  for  personal  In- 
juries alleged  to  have  been  caused  by  the  negligence  of  the 
defendant,  a  charge  is  erroneous  and  properly  refused  which 
Instructs  the  jury  "that  If  they  find  from  the  evidence  that 
no  doctor  was  employed  by  the  plaintiff  to  treat  his  alleged 
injuries,  the  jury  may  look  to  this  fact,  if  found  from  the 
evidence  to  be  a  fact,  as  a  circumstance  tending  to  show  that 
plaintiff  was  not  seriously  hurt  at  the  time  and  place  named 
in  the  complaint  and  evidence." — Postal  Tel.  Co.  v.  Jones, 
217. 
93.  Action  against  telegraph  company;  inconsistency  of  court  in 
rulings  upon  charges  requested  by  defendant, — In  an  action 
by  one  who  was  traveling  along  a  public  road  against  a 
telegraph  company,  to  recover  for  personal  injulres  alleged 
to  have  been  caused  by  reason  of  the  defendant's  negligence 
in  allowing  a  wire  charged  with  electricity  to  be  or  remain 
on  or  a  short  distance  above  the  road,  whereby  the  traveling 
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public  along  said  road  were  liable  to  be  injured,  there  in 
no  inconsistency  on  the  part  of  the  trial  court  in  giving  a 
charge  at  the  request  of  the  defendant  which  left  the  jury 
free  to  find  that  the  wires,  poles  and  cross  arms  of  defend- 
ant's line  were  not  in  safe  and  good  condition  when  they 
were  last  inspected,  and  upon  so  finding  to  return  a  verdict 
for  the  plaintiff,  and  refusing  at  the  request  of  the  defend- 
ant the  general  affirmative  charge  in  its  behalf. — lb.  217. 

93.  Ejectment;  delivery  of  deed;  charge  of  court  to  jury. — In  au 
•     action  of  ejectment,  where  the  material  question  at  issue  is, 

whether  there  was  a  sufiicieht  delivery  of  the  deed  to  pass 
title  to  the  property  involved  in  the  suit,  and  there  was  evi- 
dence introduced  from  which  the  Jury  might  have  inrerred  au 
intention  on  the  part  of  the  grantor  to  deliver  the  deea  to  the 
grantee  named  therein,  the  general  affirmative  charge  re- 
quested by  either  party  is  properly  refused;  the  intention  of 
the  grantor  in  the  transaction  being  a  question  of  fact  to  be 
determined  by  the  Jury  from  the  circumstances  attendant  at 
the  time. — Fitzpatrick  v.  Brigman,  242. 

94.  Same;  same;  same. — In  such  a  case,  a  charge  is  properly  re- 

fused as  being  misleading,  which  would  authorize  the  Jury 
to  conclude  that  the  delivery  of  the  deed  to  the  grantee  in 
person  was  necessary,  in  order  to  constitute  a  delivery  thereof. 
Ih.  242. 

95.  Charge  to  the  jury;  properly  refused  when  giving  undue  promi- 

nence to  a  particular  fact. — ^A  charge  to  the  Jury  which  singles 
out  and  gives  undue  prominence  to  a  fact  of  which  there  is 
evidence,  is  erroneous  and  properly  refused;  and  the  infirmity 
of  such  a  charge  is  not  relieved  by  the  further  instruction  on 
the  part  of  the  court  that  such  fact  was  to  be  considered 
"along  with  the  balance  of  the  evidence  in  the  case." 
Bir.  So.  R.  Co.  v.  Cuzzart,  262. 

96.  Charge  to  the  jury;  properly  refused  when  assuming  the  truth 

of  the  testimony  of  a  particular  witness. — A  charge  to  the 
Jury  which  assumes  as  absolutely  true  the  testimony  of  a  par- 
ticular witness  introduced,  and  the  absolute  correctness  of 
the  opinion  of  such  witness,  who  was  examined  as  an  expert, 
is  properly  refused. — Ih.  262. 

97.  Action  against  railroad  company;    charge  to  the  jury. — In     an 

action  against  a  railroad  company  by  an  employee  to  recover 
damages  for  personal  injuries,  where  there  was  evidence 
showing  that  the  plaintiff  had  been  continuously  at  work  re- 
ceiving practically  the  same  wages  since  the  day  of  the  ac- 
cident, it  is  not  erroneous  for  the  court  to  refuse  to  give  to 
the  Jury  charges  instructing  them  that  the  plaintiff  had  beea 
able  since  his  injury  to  earn  approximately  as  much  money 
as  he  had  before. — lb.  262. 

98.  Contest  of  will;  when  general  affirmative   charge  given   as    to 

grounds  of  contest. — Where  the  probate  of  a  will  is  contested 
upon  several  grounds,  and  there  is  an  entire  absence  of  evi- 
dence to  support  the  same  by  the  grounds  of  contest,  it  is 
proper  for  the  court  at  the  request  of  the  proponent  to  give 
the  general  affirmative  charge  in  favor  of  the  proponent  as 
to  the  grounds  which  were  not  supported  by  any  evidence. 
Woodroof  v.  Hundley,  395. 

99.  Same;  charge  to  the  jury. — On  the  contest  of  the  probate  of  a 

will,  a  charge  is  erroneous  and  properly  refused  which  in- 
structs the  Jury  that  if  they  "find  from  the  evidence  ttat  ii 
is  as  reasonable  to  infer  that  the  alleged  attesting  witnesses 
to  the  paper  offered  in  evidence  as  the  last  will  of  W.,  de- 
ceased, subscribed  their  names  thereto  out  of  her  presence,  as 
Vol.  133. 
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that  any  two  of  them  subscribed  their  names  in  ner  pres- 
ence, then  they  may  find  in  favor  of  the  contestant." — lb.  396. 
100.  Insurance;  general  affirmative  charge. — ^Where  In  an  ac- 
tion on  a  fire  Insurance  policy  which  contained  a  provision  for 
arbitration  in  the  event  of  disagreement  as  to  the  amount  of 
the  loss.  It  is  shown  that  the  insured  and  insurer,  upon  dis- 
agreeing as  to  the  amount  of  the  loss,  agreed  to  a  submission 
to  arbitration  as  provided  by  said  clause,  and  that  each  selected 
an  appraiser,  who,  together  selected  an  umpire  as  provided 
for,  but  there  was  evidence  tending  to  show  that  the  appraiser 
selected  by  the  Insurer  was  not  disinterested,  but  had  been 
employed  by  the  insurer  in  many  such  cases  and  manifested 
an  unusual  interest  in  behalf  of  the  insurer,  showing  a  bias 
in  its  behalf,  it  is  error  to  give,  in  such  suit,  the  general  af- 
firmative charge  requested  by  the  defendant. — Hall  d  Bro. 
Western  Assur.  Co.,  637. 

COMMON  CARRIER. 

1.  Liability  of  railroad  company  as  common  carrier  and  as  ware- 

houseman.— ^When  a  railroad  company  receives  goods  for 
transportation,  transports  them  to  the  point  of  destination 
and  informs  the  consignee  of  their  arrival  and  affords  him 
a  reasonable  opportunity  to  remove  them,  its  duty  and  lia- 
bility as  a  common  carrier  cease,  and  if  the  goods  are  then 
left  in  its  custody,  its  liability  for  subsequent  loss  or  dam- 
age is  that  of  warehouseman  only. — Frederick  v.  L.  d  N.  R. 
R.  Co.,  486. 

2.  Same;  same;  when  recovery  can  not  he  had  on  a  claim  against 

a  railroad  company  as  common  carrier. — In  an  action  against 
a  railroad  company  for  the  loss  of  goods,  where  the  com- 
plaint declares  against  the  defendant  as  a  common  carrier,  a 
recovery  can  not  be  had  upon  proof  of  the  loss  which  occur- 
red after  the  defendant's  duty  and  liability  as  a  common  car- 
rier had  terminated,  and  while  the  goods  had  been  left  in 
its  custody  as  a  warehouseman. — lb.  486. 

3.  Action  against  railroad  company  as  bailee;  burden  of  proof. — in 

an  action  against  a  railroad  company  to  recover  for  the  loss 
of  goods,  under  a  count  which  seeks  to  recover  against  the 
defendant  as  a  voluntary  bailee,  the  burden  is  upon  the  plain- 
tiff to  show  negligence  on  the  part  of  the  defendant;  and  in 
the  absence  of  proof  showing  negligence,  the  plaintiff  is  not 
entitled  to  recover. — lb.  486. 

CONSTITUTIONAL  LAW. 

1.  Mandamus;  Supreme  Court  has  no  jurisdiction  to  issue  man- 

damus directed  to  board  of  registrars. — The  Supreme  Court 
has  no  original  jurisdiction  to  issue  a  writ  of  mandamus  di- 
rected to  the  board  of  registrars  of  a  county,  to  compel  such 
board  to  register  the  petitioner  as  an  elector;  such  board 
of  registrars  not  being  one  of  the  jurisdictions  which  the 
Supreme  Court  can,  under  the  constitution  (Constitution 
1901,  §  140),  control  by  original  writs. — Ex  parte  Giles,  211. 

2.  License  ;statute  imposing  such  tax  on  corporations  constitutional. 

The  statute  requiring  all  corporations,  foreign  and  domestic, 
doing  business  in  this  State,  not  otherwise  specially  required 
to  pay  a  license  tax,  to  pay  an  annual  privilege  tax  graduated 
by  the  paid  up  capital  of  the  corporation,  (Code.  §  2142.  subd. 
55),  is  the  exercise  of  legitimate  authority  of  the  legislature, 
and  such  statute  is  valid  and  not  unconstitutional. — So.  Car 
d  F  .Co,  V,  State,  624. 
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1.  Action  Upon  a  contract;  when  plaintiff  not  entitled  to  recover. 

Where  a  contract  is  made,  stipulating  that  a  certain  reward 
would  be  paid  to  the  party  named  in  said  contract  if  he  dfs^ 
closed  the  whet'eaboUts  of  a  certain  designated  outlaw,  so  as 
to  enable  the  party  offering  the  reward  to  effect  the  outlaw's 
capture,  before  the  party  named  in  the  contract,  or  his  as- 
signee, can  claim  the  reward  or  maintain  an  action  to  recover 
It  under  the  contract,  it  must  be  shown  ...at  he  furnished  the 
information  of  facts  actually  In  existence,  which  information 
In  Itself  was  sufficient  to  lead  to,  or  to  enable  the  promissor 
.  to,  effect  the  capture;  and  the  mere  furnishing  of  information, 
vagrue  &nd  uncertain  in  character  and  derived  from  knowledge 
.  of  past  acts,  habits  and  associations  of  the  outlaw,  and  which 
do  not  directly  lead  to  the  capture,  does  not  entRle  the  party 
to  recover  the  reward  stipulated  for  in  the  contract. 
Cash  V.  80.  Express  Co.,  272. 

2.  Contract  by  administrator;  when  invalia:  specific  performance. 

One  P.  died  intestate  leaving  his  estate  incumbered  with  a 
mortgage.  Immediately  after  their  appointment,  the  admlnls- 
'  trators  of  the  estate  of  said  P.  entered  into  a  contract  with  the 
mortgagee  for  the  purpose  and  intention  of  paying  off  and 
discharging  the  said  mortgage  indebtedness.  The  contract 
so  entered  into,  after  specifying  the  Indebtedness  of  the  es- 
tate to  the  mortgagee  in  a  large  amount  and  that  it  was  evi- 
denced by  promissory  notes  and  secured  by  a  mor-gage  upon 
the  lands  of  the  estate,  and  further  reciting  that  the  mort- 
gagee had  agreed  to  extend  the  payment,  stipulated  on  the 
part  of  the  mortgagors,  that  they  would,  for  a  period  of  seven 
years,  up  to  the  time  of  the  extension  agreed  to  by  the  mort- 
gagee, turn  over  to  and  pay  unto  the  mortgagee  all  the  rents, 
incomes  and  profits  from  the  intestate's  estate,  which  were 
to  be  used  to  pay  and  satisfy  first  the  advances  agreed  to  be 
made  by  the  mortgagee  from  year  to  year  during  the  period 
stipulated,  and  then  to  be  used  towards  the  payment  and  satis- 
faction of  the  mortgage  debt  due  by  the  intestate  to  the  mort- 
gagee. Held:  That  the  administrators  were  without  authority 
to  enter  into  such  a  contract;  that  said  contract  was  not 
binding  upon  the  estate  of  the  intestate,  was  invalid  ana 
could  not  be  specifically  enforced  against  the  administrators 
in  their  representative  capacity. — Winston  Jones  d  Co.  v.  Peeb- 
les, 290. 

3  Mortgage  to  secure  advances  of  money  paid  for  Toortgagor;  when 
modification  binding. — ^Where  the  surety  on  a  bona  executes 
a  note  and  mortgage  to  his  co-surety  for  the  purpose  of  secur- 
ing the  latter,  in  the  payment  of  one-half  of  a  aeslgnated 
amount  to  be  paid  by  him  in  effecting  the-  compromise  of  a 
judgment  rendered  against  them,  and  the  plaintiff  in.  said 
judgment  declines  to  accept  said  amount,  it  is  competent  for 
the  mortgagor  and  mortgagee  to  modify  the  agreement  so 
as  to  change  the  application  of  the  money  provided  for  by 
the  note  and  mortgage;  and  upon  the  mortgagee  subsequently 
effecting  a  compromise  of  said  Judgment  by  paying  a  larger 
amount  than  the  sum  stipulated  in  said  mortgage,  which  was 
done  with  the  mortgagor's  consent  and  approval,  said  note 
and  mortgage  constitute  a  valid  and  binding  obligation,  and 
the  consideration  therefor  did  not  fail  and  the  mortgage 
thereby  become  extinguished  when  the  first  offer  of  compro- 
mise was  rejected  and  the  sum  returned  to  the  mortgagee. 
Bheats  v.  Scott.  642. 

4.    Rescission  of  contract;  offer  to  do  equity. — While  a  bill  for  re- 
scission must  ordinarily  offer  to  do  equity  by     putting  the 
Vol.  133. 
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party  against  whom  the  rescission  is  directed  in  statu  quo 
or  returning  to  him  the  consideration  with  interest,  if  sucn 
party  has  been  reimbursed  ot  his  expenditure  by  what  he 
has  received  under  the  contract  sought  to  be  rescinded,  sucn 
offer  to  do  equity  is  not  necessary  to  authorize  the  mainten- 
ance of  the  bill. — Walling  v.  Thomas,  426. 

5.  Railroad  company;  effect  of  agreement  with  land     owner     to 

build  and  maintain  fences  and  cattU  guards. — ^An  agreement 
by  a  railroad  company  with  a  land  owner  that  it  will  build 
and  maintain  fences  and  cattle  guards  in  consideration  of 
the  latter's  grant  of  a  right  of  way,  is  prima  facie  binding 
on  the  company  to  pay  the  laiMl  owner  for  Injuries  to  stock 
entering  on  the  track  of  the  railroad  company  in  consequence 
of  the  company's  failure  to  maintain  the  fences  and  cattle 
guards  l<n  accordance  with  the  terms  of  the  contract. 
Evans  v.  8o.  R.  Co.,  482. 

6.  8ame;  same;  action  for  breach  tuiereof. — In  an  action  against 

a  railroad  company  to  recover  damages  to  the  plaintiff's  stock, 
resulting  from  the  breach  of  a  contract  entered  into  between 
the  plaintiff  and  the  defendant,  by  which  the  railroad  com- 
pany agreed  to  build  and  maintain  fences  and  cattle  guards 
through  the  land  of  the  plaintiff,  it  is  necessary  for  the  com- 
plaint to  aver  when  the  contract  was  first  broken,  since  the 
breaches  may  be  several  and  continuous.-r/l).  482. 

7.  Duress  of  goods;  when  party  entitled  to  cancellation  of  contract. 

When  the  possession  of  one'iB  goods  is  unlawfully  held  against 
him,  and  he  has  such  an  important,  urgent  and  Immediate 
occasion  for  their  possession  and  use  as  can  not  be  subserved 
by  a  resort  to  the  courts  to  recover  them,  he  may  avoid  any 
contract  he  enters  Into  with  the  wrongdoer,  in  order  to  re- 
gain possession  of  his  goods;  the  duress  of  the  goods  under 
such  circumstances  rendering  the  contract  invalid. — Qlass  c; 
Co.  V.  Haygood,  489. 

CITY  COURTS. 

See  Courts,  Sue-TriLE. 
CODE. 
§    314.    Claims  against  insolvent  estate;   objections  thereto;   issue 

and   trial. — Christopher  v.   Stewart,  348. 
^    434.    Appeals  from  order  on  motion  for  new  trial;  does  not  ap- 
ply to  decrees  of  probate  court. — Beatty  v.  Hohson,  270. 
S     458.    Appeals  from  probate  court;   what  decree  will  support  an 

appeal. — Christopher  v.  Btevyart,  348. 
(     484.     Appeals  from  Judgment  by  Justice  of  the  peace ;  what  papers 

necessary  to  be  returned  to  clerk. — Hardee  v.  Abraham, 

341. 
§$     616-617.    Bill  of  exceptions;  when  signed  after  adjournment  of 

term  the  order  of  court  or  agreement  of  parties  must  be 

shown  by  the  record. — Andrews  v.  Meadow,  442. 
§     894.     Suit  against  endorser;  excuse  for  not  suing  to  flrst  term  of 

court. — Brown  v.  Fowler,  310. 
8  1462.     Distribution  of  personal   estate. — Nolen  v.   Doss,  259. 
S  1477.     Detinue;    suit   by   mortgagee. — Elston   v.   Roop   d   8eweU, 

337. 
5  1749.     Employers'  Liability  Act. — Bir.  Southern  R.  Co.  v.  Cuzzart, 

262. 
S  1835.    Depositions;    must   be   taken   by   commissioners  named. — 

Montgomery  St.  Ry.  Co.  v.  Mason,  508. 
S  1883.     Executions;  void  unless  itemized    bill    of    costs    attached 

thereto. — Marks  d  Gayle  v.  Wood,  533. 
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§  2154.     Judicial  sale;   officer's  return  or  report  of  sale  sufficient 

Culli  V.  House,  304. 
§  2158.     Fraudulent  conveyances;  when  general  assignment  or  con- 
veyance enures  to  benefit  of  creditors. — Russell  v.  Davis, 

647.    . 
§  3089.    Official  bonds;   effect  of  bond  not  properly  executed.— Jfc- 

Kissack  v.  McClendon,  558.. 
§  3507.     Statutory  right  of  redemption;  sufficiency  of  lenaer. — Burke 

V.  Brewer,  389. 
§  3826.    Appeals;  how  decree  of  chancery  court  considered. — Shows 

V.  Folmar  Sons  d  Co.,  599. 
§  4122,  subd.   55.     License  tax     on     corporations;      constitutional. 

Soiimern  Car  d  Foundry  Co.  v.  State,  624. 
f  4137.     Statutory  penalty  for  cutting  trees;  no  exemptions  allowed 

against  judgment  therefor. — Crawford  v.  Slaton,  393. 
§  4143.     Claim  suit;   sufficiency  of  verdict  assessing  value  of  propr 

erty. — Massillon  Engine  d  Thresher  Co,  v.  Arnold,  368. 
§  4333.     Error  without  injury  in  criminal  cases;   will  not  work  re- 
versal.— Lide  V.  State,  43. 
§  4659.     Embezzlement  by  clerk,  agent  or  servant;   constituents  of 

offense. — Grider  v.  State,  188. 
§§  4792-4797.  Gaming;   when  house  where  game  played  within  the 

statute. — Kicker  v.  State,  193;  James  v.  State,  208. 
§  5000.     Organization  of  special  grand  jury. — Lide  v.  State,  43. 
§  5004.     Organization  of  jury;   how  special  jury     in     capital     case 

drawn  and  summoned. — Gawley  v.  State,  128;   Adams  v. 

State,  lb6. 
§  5005.     What  constitutes  venire  for  trial  of  capital  case. — Adams  v. 

State,  166. 
I  5007.     Mistake  in  juror's  name  no  cause  to  quash  venire. — Cawley 

V.  State,  128. 
§  5009.     Manner  of  drawing  special     jury;      talesmen. — Adams     v. 

State.  166. 
§  5016.     Organization  of  jury;    challenge  for  cause. — Charleston  v. 

State,  118. 
§  5087.    Taking  or  soliciting  orders  for  liquors  to  be  shipped  in 

prohibition  district. — Levy  v.  State,  190. 
g  5273.     Service  of  copy  of  indictment  and  list  of  jurors  on  defend- 
ant in  capital  case. — Cawley  v.  State,  128. 
Page  1201,  Rule  33.  Bill  of  exceptions;   proper  preparation. — SoutTi- 

em  R.  Co.  v.  Jackson,  384, 
Page   1205.     Rule  19,  Chancery  practice;    when  not    necessary    to 

make   all    parties    interested    parties    to   bill. — Nohle   v. 

Gadsden  L.  d  I.   Co.,  250. 

CORPORATIONS. 

1.  Corporations ;  right  of  minority  stochVMlder  to  maintain  Ifill  to 

distribute  assets  of  corporation. — When  a  private  business 
corporation,  though  solvent,  in  that  it  owes  no  debts,  is  a 
failure,  and  the  purposes  for  which  it  was  organized  are  im- 
possible of  attainment,  and  i.ts  assets  are  being  gradually  sac- 
rificed in  the  payment  of  taxes  and  expenses,  the  minority 
stockholders  of  such  corporation  can  maintain  a  bill  in  equity 
to  have  the  corporate  assets  sold  and  tne  proceeds  thereof 
distributed  among  the  stockholders. — Nohle  v.  Gaasden  L.  d 
I.  Co.,  250. 

2.  Evidence;  admissibility  of  paper  signed  by  directors  of  corpora' 

tion.-^A  writing  signed  by  directors  of  a  corporation,  recit- 
ing the  meeting  of  the  board  and  stating  that  by  unanimous 
consent  of  the  board  of  directors,  the  corporate  assets  were 
sold  to  a  designated  person  and  authorizing  the  president  of 
Vol.  133. 
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the  corporation  to  transfer  all  of  the  corporation's  interest  in 
its  assets  to  said  person.  Is  admissible  as  evidence  of  a  sale 
and  the  authority  of  the  president  to  make  the  transfer-  In 
behalf  of  the  corporation,  in  connection  with  a  by-law  of  the 
corporation  providing  that  the  corporate  powers  of  the  com- 
pany were  vested  in  the  board  of  directors,  and  the  oral  testi- 
mony of  the  president  that  said  sale  and  transfer  were  made. 
Clem  V.  Wise,  403. 
3.  License  tax;  sale  hy  one  corporation  to  another  does  not  as- 
sign a  license. — The  purchase  of  the  stock,  property  and  busi- 
ness of  one  corporation  by  another  corporation,  does  not  auth- 
orize the  latter  company  to  do  business  under  a  license  issued 
to  the  former  company,  nor  is  the  latter  company  entitled 
to  be  credited  to  the  amount  of  the  license  tax  paid  by  the 
selling  company  on  a  license  tax  acquired  by  the  buying 
company  for  the  years  in  which  the  purchase  is  made. 
80.  Car  d  F.  Co.  v.  State,  624. 

4.  Same;  statute  imposing  such  tax  on  corporations  constitutional. 

The  statute  requiring  all  corporations,  foreign  and  domestic, 
doing  business  in  this  State,  not  otherwise  specially  required 
to  pay  a  license  tax,  to  pay  an  annual  privilege  tax  graauated 
by  the  paid  up  capital  of  the  corporation,  (Code,  §  4122,  subd. 
55),  is  the  exercise  of  legitimate  authority  of  the  legislature, 
and  such  statute  is  valid  and  not  unconstitutional. — Ih,  624. 

Municipal  Corporations. 

5.  Nuisance ;  municipal  authorities  can  not  grant  the  right  to  main- 

tain public  nuisance. — The  authorities  of  a  municipality  have 
no  power  to  authorize  the  encroachment  upon  a  sidewalk  by 
the  erection  and  maintenance  thereon  of  a  part  of  a  building; 
and  it  is  not  a  condition  p^recedent  to  the  maintenance  of  a 
bill  to  enjoin  the  erection  and  maintenance  of  such  obstruc- 
tion, that  the  complainant,  who  owned  the  adjacent  or  co- 
terminous building  had  applied,  without  success,  to  the 
authorities  of  the  city  for  relief. — First  Nat.  Bank  v.  Tyson, 
459. 

6.  Municipal  corporation;  construction  of  charter  as  to  power  of 

paving. — The  section  of  a  city  charter  which  provides  "that 
it  shall  be  lawful  for  said  city  council  from  time  to  time  and 
in  such  manner  as  it  may  determine,  to  pave,  gravel,  or  ma- 
cadamize any  street,  avenue,  square,  public  place  or  alley 
in  whole  or  in  part  within  the  corporate  limits  or  said  city, 
whenever  said  city  council  may  deem  it  necessary  or  ex- 
pedent  to  do  so;  and  for  that  purpose  said  city  council  is 
hereby  authorized  and  empowered  to  adopt  and  provide  the 
means  therefor,"  Is  sufficiently  comprehensive  to  include  and 
authorize  side-walk  paving;  the  term  "street"  in  such  con- 
"nection  applying  to  the  whole  thoroughfare,  including  the 
sidewalk. — City  Council  of  Montgomery  v.  Foster,  587. 

7.  Same;  assessment  for  street  paving  must  he  in  proportion  to 

benefit  to  abutting  property. — No  municipal  corporation  can, 
under  the  constitution,  make  any  assessment  for  the  costs  of 
sidewalk  or  street  paving,  or  for  the  costs  of  the  construction 
of  any  sewers  or  the  placing  of  curbing  on  a  sidewalk,  against 
the  property  abutting  on  such  street  or  sidewalk  so  paved  or 
drained,  in  excess  of  the  increased  value  of  such  property,  by 
reason  of  tne  special  benefits  derived  from  such  improve- 
ments; and  an  assessment  of  the  costs  of  paving  levied 
against  the  adjacent  property  without  reference  to  the  ex- 
tent of  the  benefit  to  the  property,  is  invalid,  will  be  vacated, 
and  the  costs  of  paving  so  assessed  can  noc  be  collected.  (Mo 
Clellan,  C.  J.,  dissenting.)— lb.  587. 
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8.  Ordinance  of  municipality  for  disturbing  religious  UTorship;  va- 

lidity thereof. — The  ordinance  of  a  city  which  provides  that 
"any  person  who  interrupts  or  disturbs  any  con^egatlon  or 
assemblage  of  people  met  for  religious  worship,  by  noise,  pro- 
fane discourse,  rude  or  Indecent  behavior,"  etc.,  "must,  on 
conviction,  be  fined  not  less  than  one  nor  more  than  one  hun- 
dred dollars,"  is  not  in  conflict  with  the  statute  of  the  State 
defining  the  offense  of  disturbing  an  assemblage  met  for  re- 
ligious worship ;  but  the  passage  of  such  ordinance  is  the  valid 
exercise  of  the  powers  conferred  upon  said  city  under  a  char- 
ter giving  it  authority  to  preserve  the  peace  and  good  order 
of  the  city;  nor  is  such  ordinance  unreasonable. — Mayor  and 
Aid.  V.  Fitzpatrick,  613. 

9.  Action  by  city  to  recover  fine  imposed  hy  mayor;  complaint  not 

demurrable  for  claiming  amount  paid. — Where,  on  an  appeal 
taken  from  a  conviction  before  the  mayor  for  the  violation 
of  a  city  ordinance,  a  complaint  is  filed  by  the  city,  the  fact 
that  in  such  complaint  the  city  claimed  the  amount  of  the  fine 
imposed  on  the  defendant  by  the  mayor,  does  not  render  it 
demurrable. — lb.  613. 

COSTS. 

1.  Executions;  statute  requiring  itemized  statement  of  bill  of  costs 

c^pplica^le  to  aHas  and  pluries  writ. — ^The  statute  requiring 
that  executions  shall  contain  an  itemized  statement  of  the 
bill  of  costs  (Code,  ^  1883),  applies  to  alias  and  pluries  writs 
of  execution,  as  well  as  original  executions;  and  all  execu- 
tions without  such  Itemised  statement  of  the  bill  of  costs  are 
illegal  and  void. — Marks  d  Oayle  v.  Wood,  533 . 

2.  Same;  when  items  of  cost  insufficient. — ^The  statement  of  costs 

attached  to  an  execution  as  follows:  "Clerk's  fees,  ♦  ♦  •; 
fees  on  former  /t.  fa.,  |5.75;  ♦  ♦  ♦;  Sheriff's  fees,  *  •  •; 
fees  on  former  ft.  fa.,  $2.05,"  is  not  the  statement  of  the  sev- 
eral items  composing  the  bill  of  costs  as  required  by  the  stat- 
ute (Code,  §  1883);  and  an  execution  to  which  such  state- 
ment is  attached  is  illegal  and  void^  and  the  levy  of  scrch  exe- 
cution is  likewise  void. — lb.  533. 

COTENANCY  AND  COTENANTS. 

See  Tenants  in  Common. 

COURTS. 

I.    City  Courts. 

1.  City  court  of  Montgomery;  power  as  to  organization  of  juries. 

Although  the  city  court  of  Montgomery  is  an  inferior  court, 
and  of  statutory  creation,  it  is,  in  all  criminal  matters,  a 
court  of  general  jurisdiction ;  and  in  the  organization  of  grrand 
and  petit  juries  for  the  administration  of  the  criminal  law, 
it  possesses  like  powers  to  those  conferred  by  the  statutes 
upon  circuit  courts. — Lide  v.  State,  43. 

2.  Same;  organization  of  special  grand  jury. — Section  5000  of  the 

Code,  providing  for  the  organization  of  a  special  grand  Jury 
during  the  session  of  the  court  after  the  grand  Jury  has  been 
discharged,  is  not  repealed,  so  far  as  Montgomery  county 
is  concerned,  by  the  act  of  the  General  Assembly  creating 
the  city  court  of  Montgomery  and  the  local  statutes  enacted 
for  the  selection  and  drawing  of  juries  for  Montgomery 
county;  and  where,  during  the  term  of  the  city  court,  after 
the  regular  grand  Jury  for  such  term  has  been  discharged, 
an  offense  is  committed  in  Montgomery  county,  the  city  court 
Vol.  133. 
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has  authority  and  power,  under  said  stautute  (Code,  §  5000), 
to  organize  a  special  grand  Jury  for  the  investigation  of  the 
offense. — Ih,  43. 

3.  Same;  same. — In  the  organization  of  a  special  grand  Jury  by  the 

city  court  of  Montgomery,  under  the  provisions  of  the  statute 
providing  therefor  (Code,  5  5000),  where  the  order  commands 
*'the  sheriff  forthwith  to  summon  eighteen  persons  pos- 
sessing the  requisite  qualifications  of  grand  jurors,"  it  is 
no  objection  to  an  indictment  preferred  by  the  grand  Jury 
so  organized,  that  the  sheriff  did  not  select  the  names  of 
the  persons  summoned  by  him,  in  obedience  to  the  orders 
of  the  court,  from  the  Jury  list  which  is  required  to  be  kept 
in  the  office  of  the  Judge  of  probate  by  the  special  Jury' law 
for  Montgomery  county. — lb.  43. 

II.     Probate  Covht. 

4.  Appeal  from  probate  court;  when  bill  of  exceptions  should  be 

stricken  from  the  record. — Where  the  bill  of  exceptions  in  a 
cause  tried  in  the  probate  court  is  not  signed  until  after  thti 
expiration  of  the  ten  days  from  the  daie  of  the  decree  or 
judgment,  and  there  Is  no  order  made  by  the  court  allowing 
said  bill  of  exceptions  to  be  signed  after  the  expiration  of  the 
ten  days,  and  no  agreement  by  counsel  in  writing  to  such  ef- 
fect, such  bill  of  exceptions  will  not  be  considered  by  the 
Supreme  Court  on  appeal,  but  will  be  stricken  from  the  rec- 
ord on  motion  properly  made. — Beatty  v,  Hobson,  270. 
5  Same;  judgment  upon  motion  for  new  trial  not  revisable. — The 
statute  allowing  appeals  from  judgments  granting  or  refusing 
to  grant  motions  for  a  new  trial,  applies  only  to  civil  causes 
in  the  circuit  and  city  courts,  (Code,  $  434);  and,  therefore, 
the  action  of  the  probate  court  in  overruling  and  refusing  to 
grant  a  motion  for  a  new  trial  in  a  cause  pending  in  sucn 
court  is  not  revisable  on  appeal. — lb.  270. 

III.     Supreme  Court. 

6.  Mandamus;  Supreme  Court  has  no  jurisdiction  to  issue  jnan- 
damus  directed  to  board  of  registrars. — The  Supreme  Court 
has  no  original  Jurisdiction  to  issue  a  writ  of  mandamus  di- 
rected to  the  board  of  registrars  of  a  county,  to  compel  such 
board  to  register  the  petitioner  as  an  elector;  such  board 
of  registrars  not  being  .one  of  the  Jurisdictions  which  the 
Supreme  CU)urt  can,  under  the  constitution  (Constitution  1901, 
§  140),  control  by  original  writs. — Ex  parte  Giles,  211. 

CRIMINAL  LAW. 

I.    Adultery. 

1.  Adultery;  admissibility  of  evidence;  competency  of  htisband  of 

woman  as  witness.—On  the  trial  of  a  man  under  an  indict- 
ment for  adultery,  the  husband  of  the  woman  with  whom 
the  defendant  was  charged  with  having  lived  in  a  state  of 
adultery,  and  who  was  separately  indicted  for  the  same  of- 
fense, is  a  competent  witness  to  prove  the  unlawful  co- 
habitation between  his  wife  and  the  defendant. — Campbell  v. 
State,  158. 

2.  Same;  admissibility  of  evidence, — On  a  trial  of  a  man  under  an 

indictment  for  adultery,  where  the  husband  of  the  woman 
with  whom  the  defendant  is  charged  with  having  lived  in  a 
state  of  adultery  testifies  to  facts  showing  the  commission 
by  the  defendant  of  the  offense  charged,  and  further  testified 
to  privileged  communications  between  himself  and  his  wife 
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tending  to  show  a  state  of  enmity  or  alienation  on  the  part 
of  the  wife,  brought  about  by  the  defendant's  presence  in  Mb 
house,  it  is  competent  for  the  husband  of  the  woman  to 
further  testify  that  during  such  conversation  between  himself 
and  his  wife  the  defendant,  who  was  in  an  adjoining  room, 
and  who  overheard  such  conversation,  laughed  out  loud 
thereat.— 7&.  158. 

II.    Assault  and  Battery. 

3.  A'isault  and  battery;  charge  to  the  jury. — In  a  prosecution  for 

an  assajilt  and  battery,  where  the  evidence  tor  the  defend- 
ant tends  to  show  that  the  day  before  the  commission  of  the 
assault  the  person  assaulted,  who  was  a  school  teacher,  had 
immoderately  whipped  the  son  of  the  defendant,  a  charge 
is  erroneous  and  properly  refused  which  assumes  that  the 
defendant  might  be  legally  justified  in  committing  the  as- 
sault and  battery,  upon  the  ground  that  his  son  had  been 
so  punished. — Walkley  v.  State,  183. 

III.  Assault  with  Intent  to  Murder. 

4.  Assault  with  intent  to  murder;  charge  of  court  to  jury. — On  a 

trial  under  an  indictment  for  an  assault  with  intent  to 
murder,  where  it  is  shown  that  the  assault  was  committed 
with  a  shot  gun,  and  that  at  the  time  of  nring  the  shot  gun 
the  defendant  was  standing  twenty  or  twenty-five  feet  from 
the  person  assaulted,  a  charge  is*  erroneous  and  prop- 
erly refused  which  instructs  the  jury  that  "unless 
the  jury  are  satisfied  from  the  evidence  beyona  a 
reasonable  doubt  that  the  gun  testified  as  the  gun  used  by 
the  defendant  loaded  with  number  six  shot,  fired  at  the  dis- 
tance of  twenty  steps,  as  testified  in  this  case,  was  capable 
of  producing  the  death  of  George  Willis  at  the  time  the  gun 
was  fired,  they  can  not  find  the  defendant  guilty  of  an 
assault  with   intent  to  murder." — Christian  v.   State.   109. 

IV.  Assault  with  Intent  to  Ravlsii. 

5.  Assault  with  intent  to  rape;  charge  to  the  jury. — On     a     trial 

under  an  indictment  for  an  assault  with  intent  to  rape,  a 
charge  is  not  improperly  given  at  the  request  of  the  State, 
which  requires  the  jury  to  believe  certain  facts  which  the 
State's  evidence  tended  to  shov/  beyond  a  reasonable  doubt, 
and  then  directs  the  jury  that  they  are  authorized  to  looK 
at  these  facts,  **if  they  be  facts,"  in  connection  with  all  the 
other  evidence  in  the  case,  in  determining  whether  or  not 
the  defendant  assaulted  the  person  named  in  the  indictment, 
and  if  he  did  so  assault  her,  whether  or  not  at  that  time  he 
had  the  intent  to  have  sexual  intercourse  with  her  against 
her  will  and  by  force,  if  necessary  to  accomplish  his  purpose, 
and  then  directs  the  jury  that  if  they  are  satisued  beyond 
a  reasonable  doubt  that  the  defendant  had  assaulted  said 
person,  and  had  at  the  time  such  intent,  he  would  be  guilty 
of  an  assault  with  intent  to  ravish. — Jacobi  v.  State,  1. 

6.  Same:  same. — On  a  trial  under  an  indictment  for  an  assault 

with  intent  to  forcibly  ravish,  a  charge  which  instructs  the 
jury  that  "any  touching  by  one  person  of  che  person  of  an- 
other in  rudeness  or  anger  is  an  assault  and  battery,  and 
every  assault  and  battery  includes  an  assault,"  is  free  from 
error  and  properly  given  at  the  request  of  the  State. 
lb.  1. 

7.  Same;  general  affirmative  charge, — On  a  trial  under  an  Indict- 

ment for  an  assault  forcibly  to  ravish,  where  there  was  evl- 
VoL.  133. 
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dence  introduced  tending  to  support  every  material  allega- 
tion of  the  indictment,  the  general  affirmative  charge  re- 
quested by  the  defendant  is  properly  refused. — Ih.  1. 

8.  Baine;  charge  to  the  jury. — ^On  a  trial  under  an  indictment  for 
an  assault  with  intent  to  forcibly  ravish,  a  charge  is  erroneous 
and  properly  refused  which  instructs  the  jury  that  "in  a 
charge  to  commit  rape,  the  evidence,  to  be  sutocient  to  Jus- 
tify conviction,  must  show  such  acts  and  conduct  on  the 
part  of  the  defendant,  that  there  is  no  reasonable  doubt  of 
his  intention  to  gratify  his  lustful  desire,  nothwithstanding 
any  resistance  on  the  part  of  the  female,"  such  instruction 
assuming  that  the  charge  contained  in  the  indictment 
against  the  defendant  was  rape. — Ih.  1. 

9  Same;  same. — In  such  a  case,  the  court  properly  refused  the 
following  charge  requested  by  the  defendant:      "Before  the 

jury   can  find   the  defendant    guilty   of  an  assault 

to  ravish  in  this  case,  the  jury  must  believe  from  the  evi- 
dence, beyond  all  reasonable  doubt  that  it  was  the  purpose 
of  the  defendant  to  fully  accomplish  his  purpose  in  such  a 
manner  and  by  such  means  that,  if  accomplisned,  it  would 
be  rape;  that  is,  there  must  be  an  intent  to  use  force,  terror, 
intimidation  and  the  like,  necessary  to  accomplish  the  pur- 
pose;" such  charge  having  omitted  an  important  word  and 
also  being  unsound,  in  that  it  was  not  essential  to  the  crime 
of  an  assault  with  intent  to  ravish  that  the  perpetrator 
should  have  the  intent  that  his  accomplished  purpose. should 
be  rape. — lb.  1. 

10.  Bame;  same, — In   such  a  case   the  following  charge   requested 

by  the  defendant  was  properly  refused:  "The  court  charges 
the  jury  that  the  State  is  required  to  show  by  evidence,  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty,  the  exist- 
ence of  every  fact  necessary  to  establish,  the  guilt  of  the  de- 
fendant before  he  can  be  convicted.  If  from  all  the  evidence 
.to  be  proved";  said  charge  being  incomplete  on  its  face, 
Ih.  1. 

11.  Same;  admissibility  of  evidence. — In  such  a  case,  a  statement 

by  the  woman  assaulted,  after  the  former  trial,  that  she 
"had  rather  die  than  go  back  to  another  trial  and  go  through 
the  same  ordeal,"  is  admissible  in  evidence  in  connection 
with  the  inquiry  as  to  whether  or  not  her  absence  from  the 
second  trial  was  of  a  permanent  or  indefinite  nature. 
Ih.   1. 

V.     Bastardy. 

12.  Bastardy  proceeding ;   competent  to  make  profert   of  child  be- 

fore the  jury. — In  a  bastardy  proceeding,  it  is  competent 
for  the  State  to  make  profert  of  the  bastard  child  before  the 
:'ury,  for  the  purpose  of  showing  its  resemblance  to  the  de- 
fendant.— Kelly  V.  State,  195. 

13.  Same;  evidence    of    prosecutr-ix's  association    with    other    men. 

On  a  trial  in  a  bastardy  proceeding,  where  the  State  has 
proven  the  defendant's  association  with  the  prosecutrix  about 
the  probable  date  of  conception,  it  is  competent  for  the  de- 
fendant to  introduce  evidence  showing  that  about  the  same 
time  the  prosecutrix  associated  with  other  men,  particu- 
larly with  a  certain  named  man  on  an  occasion  and  under 
circumstances  affording  opportunity  for  illicit  relations. 
lb.  195. 

VI.     Conspiracy. 
14.Conspir(xc2/ ;  admissibility  in  evidence  of  acts  and  declarations  of 
CO  conspirators. — In  a  criminal  case,  the  acts  and  declarations 
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of  any  person  other  than  the  defendant,  in  the  absence  of 
the  defendant,  are  admissible  in  evidence  against  the  de- 
fendant, only  when  there  has  been  introduced  evidence,  di- 
rect or  circumstantial,  which  is  prima  facie  sufficient  to  e»> 
tablish  the  existence  of  a  conspiracy  between  the  defendant 
and  such  other  person  to  commit  the  oftense  charged,  and 
there  is  evidence  tending  to  show  that  such  acts  and 
declarations  are  in  furtherance  of  the  common  design  to 
commit  such  offense. — 8m%th  v.  State,  73. 

15.  Homicide;  conspiracy ;  charge  to  the  jury. — On  a  trial  under  an 

indictment  for  murder,  where  there  was  evidence  tending 
to  show  that  the  defendant  and  another  party  acted  in  con- 
cert In  killing  the  deceased,  a  charge  which  instructs  the 
jury  that  "no  matter  how  strong  the  circumstances  may  be 
in  this  case,  if  they  can  be  reconciled  with  a  theory  that 
some  other  person  did  the  killing  charged  against  the  de- 
fendant," the  jury  should  acquit  him,  Is  erroneous  and  prop- 
erly refused.— WWfe  v.  State,  122. 

16.  Evidence;   admissihility   of   declarations   and    conduct   of    con- 

spirators,— When  the  evidence  Introduced  in  a  criminal  case 
Is  such  as  would  justify  the  jury  In  reasonably  inferring 
UxQ  existence  of  a  conspiracy  between  the  defendant  and 
other  persons  to  commit  the  crime  with  which  the  defend- 
ant is  charged,  the  acts,  declarations  and  conduct  of  the 
other  conspirators,  In  promotion  of  the  purpose  of  the  con- 
spiracy, or  in  furtherance  of  the  common  design  to  commit 
the  crime,  are  competent  and  admissible  as  evidence  against 
the  defendant. — Thomas  v.  State,  139. 

VII.    Ck)RPU8  Delicti. 

17  Larceny;  corpus  delicti;  admissibilty  of  evidence. — On  a  trial 
under  an  Indictment  for  larceny,  until  the  State  has,  by 
positive  'or  circumstantial  evidence,  shown  a  prima  fade  lar- 
ceny of  the  property  described  in  the  Indictment — ^introduced 
evidence  tending  to  establish  the  corpus  delicti — which  is  a 
question  for  tne  determination  of  the  court,  evidence  ef  the 
possession  by  the  defendant  of  the  goods  alleged  to  have 
been  stolen  Is  inadmissible. — Smith  v.  State,  145. 

18.  Same;  same;  same, — On  a  trial  under  an  indictment  lor  lar- 

ceny, if  the  evidence  introduced  affords  Inference  of  the  lar- 
ceny of  the  goods  alleged  to  have  been  stolen,  the  question 
of  Its  sufficiency  is  for  the  determination  of  the  jury,  and 
It  Is  for  the  jury  to  determine  Whether  the  corpus  delicti  has. 
been  proven;  and  In  such  a  case  evidence  of  possession  by 
the  defendant  of  goods  of  the  same  kind  as  those  charged  to^ 
have  been  stolen  is  competent  and  admissible. — 1}>.  145. 

VIII.     Criminal   Procedure. 

See  Pleas  and  Defenses,  and  Trial  and  Its  Incidents. 

IX.    Embezzlement. 

19.  Embezzlement ;  what  necessary  to  constitute  statutory  offense. 

In  order  to  sustain  a  conviction  for  the  ofPense  of  embezzlement 
by  a  clerk  or  agent  under  the  statute  (Code,  §  4659)  it  must  be 
proved  (1)  that  the  accused  was  the  clerk,  agent,  servant  or  ap- 
prentice of  a  private  person;  (2)  that  the  money  came  into 
his  possession  by  virtue  of  his  employment;  (3)  that  he 
embezzled  or  fraudulently  converted  it  to  his  own  use  or 
fraudulently  secured  it  with  the  intent  to  convert  it  to  his 
own  use;  and  on  a  trial  under  an  indictment  for  embezzle- 
Vol.  133. 
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ment,  where  there  is  no  evidence  tending  to  show  that  the 
defendant  either  received,  from  or  for  his  employer,  any 
money  which  he  could  possibly  convert  or  embezzle,  the  de- 
fendant can  not  be  convicted. — Orider  v.  State,  188. 

X.     Evidence, 

20.  Evidence;  when  secondary  evidence  of  testimony  of  absent  toit' 

ness  admissible. — When  a  witness  has  removed  from  the  State 
permanently  or  for  an  indefinite  time,  his  testimony  on  any 
former  trial  of  the  defendant  for  the  same  offense  may  be 
^iven  in  evidence  against  the  defendant  on  any  subsequent 
trial.— /ocofti  v.  State,  1. 

21.  Same;  same;  case  at  bar, — On  a  trial  under  an  indictment  for 

an  assault  with  Intent  to  rape,  it  was  shown  that  upon  a 
former  trial  of  the  defendant  for  the  same  offense  there 
was  a  mistrial;  that  the  woman  alleged  to  have  been  as- 
saulted was  present  and  testified  <m  the  former  trial:  but 
that  she  was  not  present  at  the  second  trial.  The  return  of 
the  officer  on  the  subpoena  issued  for  the  woman  assaulted 
showed  that  she  could  not  be  found  in  the  county  of  her 
former  residence,  which  was  the  only  residence  there  was 
any  evidence  tending  to  show  she  ever  had  in  the 
State.  It  was  shown  that  she  was  not  married,  and  had  al« 
ways  resided  with  her  mother.  A  brother  of  said  witness 
testified  that  his  mother's  home,  where  his  sister  lived,  had 
been  broken  up  after  the  first  trial  of  the  defendant,  and 
his  mother  had  moved  to  Georgia,  and  that  his  sister  had 
also  gone  to  Oeorgia,  and  that  a  short  time  before  the  pres- 
ent trial,  he  had  received  a  letter  from  his  sister  which  was 
written  by  her  in  Georgia,  where  she  had  been  after  the 
removal  from  this  State.  Her  brother  further  testified  that 
after  the  former  trial  she  stated  that  she  would  "rather  die 
than  go  back  to  another  trial  and  go  through  the  same  or- 
deal." Held:  That  such  evidence  showed  with  requisite 
clearness  that  said  witness  was  permanently  or  indefinitely 
absent  from  the  State  at  the  time  of  the  trial,  and  that 
secondary  evidence  of  her  testimony  on  the  former  trial  was 
admissible. — lb.  1. 

22.  Same;  admissibility  of  evidence. — In  such  a  case,  a  statement 

by  the  woman  assaulted,  after  the  former  trial,  that  she 
"had  rather  die  than  go  back  to  another  trial  and  go  through 
the  same  ordeal,"  is  admissible  in  evidence  in  connection 
with  the  Inquiry  as  to  whether  or  not  her  absence  from  the 
second  trial  was  of  a  permanent  or  indefinite  nature. — lb.  1. 

23.  Homicide;  admissibility  in  evidence  of  facts  relating  to  previous 

difficulty. — On  a  trial  under  an  indictment  for  murder,  testi- 
mony as  to  particulars  of  a  former  difficulty  and  relating  to 
occurrences  nappening  to  the  deceased  and  the  defendant 
some  two  months  prior  to  the  homicide,  and  which  have  no 
immediate  connection  with  the  fatal  attack  by  the  defendant 
on  the  deceased,  is  irrelevant,  immaterial,  incompetent,  and 
inadmissible  in  evidence. — Jimmerson  v.  State.  18. 

24.  Same;  admissibility  of  evidence. — On  a  trial   under  an  indict- 

ment for  murder,  where  there  was  evidence  tending  to  show 
that  the  deceased  had  had  improper  and  illicit  relations  with 
the  defendant's  wife,  upon  the  cross  examination  of  the  de- 
fendant as  a  witness,  a  question  by  the  solicitor  if  he  had 
not  heard  that  the  deceased  was  about  to  move  from  the 
neighborhood  is  not  subject  to  the  objection  that  the  evidence 
sought  to  be  adduced  thereby  was  immaterial  and  irrelevant. 
lb.  18. 
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25.  Same;  evidence  as  to  character  of  deceased. — On  a  trial  under 
an  Indictment  for  murder,  where  the  character  of  tfie  de- 
ceased had  not  been  assailed  by  the  defendant,  it  is  not 
competent  for  the  State  to  introduce  evidence  to  show  that 
the  character  of  the  deceased  was  good,  and  that  his  char- 
acter for  peace  and  quiet  was  good. — lb.  18. 

36.  Same;  admissibility  of  evidence. — On  a  trial  under  an  indict- 
ment for  murder,  where  the  defendant  was  allowed  to  prove 
that  he  had  sworn  out  a  warrant  against  the  deceased  and 
that*  at  the  time  of  the  killing  the  deceased  was  under  bond 
to  appear  and  answer  any  charge  that  might  be  preferred 
against  him  by  the  grand  jury,  it  is  not  competent  for  the 
defendant  to  further  prove  that  he  had  sworn  out  the  war- 
rant "under  the  advice  of  counsel." — lb.  18. 

27.  Homicide;   conspiracy;   admissibility   of  evidence. — On   a    trial 

under  an  indictment  for  murder,  where  it  is  shown  that  the 
killing  occurred  just  after  a  suit  between  the  defendants' 
mother  and  che  deceased  had  been  continued,  and  there  was 
evidence  tenamg  to  show  a  conspiracy  between  the  defend* 
ants,  their  father  and  their  brother-in-law  to  kill  the  de- 
ceased, it  is  competent  for  the  State  to  show  that  just  be- 
fore the  continuance  of  the  case,  when  the  defendants'  mother 
asked  for  subpoenas  for  witnesses,  the  brother-in-law  of  the 
defendants  stated  to  the  justice  before  whom  the  case  was 
pending  that  he  need  not  issue  the  subpoenas,  that  "we  in- 
tend to  fix  it  up  in  our  own  way;"  it  being  shown  that  just 
after  this  statement  the  deceased  walked  out  of  the  room 
with  the  defendants  and  their  said  brother-in-law  and  the 
killing  occurred  a  few  minutes  afterwards. — Stevens  v.  State, 
28. 

28.  Same;  same;  same, — In  such  a  case,   where  it  is  shown   that 

on  the  night  before  the  killing,  the  defendants  staid  at  the 
house  of  their  brother-in-law,  who  went  with  them  the  next 
day  to  the  trial,  and  where  the  brother-in-law,  on  the  direct 
examination,  testified  that  there  was  no  conspiracy  between 
him  and  the  defendants,  it  is  competent  for  the  State  to  ask 
him  on  cross  examination,  as  to  whether  or  not  on  the  even- 
ing of  the  Killing,  he  told  a  certain  named  person  that  the 
defendants  would  be  at  the  place  of  the  trial  "and  hell  would 
be  raised";  and  upon  the  witness  denying  having  made  such 
statement,  it  is  competent  for  the  State,  for  the  purpose  of 
impeachment,  to  prove  by  such  person  that  the  statement 
was  made  by  said  witness. — lb.  28. 

29.  Same;  same:  same. — In  such  a  case,  after  one  of  the  defendants 

had  testified  that  he  was  at  the  place  of  the  difficulty  as  a 
witness  in  the  suit  pending  between  his  mother  and  the  de- 
ceased, and  knew  what  the  contract  was  between  his  mother 
and  the  deceased,  it  is  competent  for  the  State,  on  cross  ex- 
amination, to  ask  such  defendant  what  was  said  in  the  con- 
tract; such  question  being  directed  to  the  credioility  of  wit- 
ness' testimony. — lb.  28. 

30.  Insanity;   burden  of  proof;   reasonable  doubt. — ^When   insanity 

is  set  up  as  a  defense  in  a  criminal  case,  the  burden  is 
upon  the  defendant  to  establish  the  insanity  to  the  satis- 
faction of  the  jury  by  a  preponderance  of  the  evidence,  and 
a  reasonable  doubt  of  the  defendant's  sanity,  raised  by  all 
the  evidence,  does  not  justify  an  acquittal. — Lide  v.  State.  43. 

31.  Same;  what  necessary  to  justify  acquittal. — ^\Vhen  insanity  is 

Ket  up  as  a  defense  in  a  criminal  case,  the  defendant  must 
show  by  a  preponderance  of  the  evidence    (IJ   that  at  the 
Vol.  133. 
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time  of  the  cominission  of  the  crime  he  was  afflicted  with  a 
disease  of  the  brain,  rendering  him  idiotic  or  otherwise  in- 
sane; (2)  that  being  so  afflicted  he  did  not  know  right  from 
wrong  as  applied  to  the  particular  action;  (3)  if  knowing 
right  from  wrong,  that  he  had  by  reason  of  duress  of  such 
mental  disease,  lost  the  power  to  choo^  between  right  and 
wrong,  and  to  avoid  doing  the  act;  and  (4)  that  the  crime 
was  so  connected  with  such  mei\tal  disease  in  the  relation 
of  cause  and  effect  as  to  have  been  the  product  of  it  solely. 
Ih.  43. 
•32.  Evidence  as  to  character;  competency  in  rebuttal. — On  a  trial 
under  an  indictment  for  murder^  where  the  defendant  has 
introduced  evidence  tending  to  show  that  the  deceased  was 
a  man  of  violent  and  bloodthirsty  character,  it  is  com- 
petent for  the  State,  in  rebuttal,  to  show  by  a  witness  that 
the  deceased  was  "a  good,  fair,  average  man." — Mitchell  v. 
State,  65. 

33.  Dying    declarations;    admissibility    of    portions     thereof. — The 

statement  in  a  dying  declaration  that  the  defendant  "was 
trying  to  shoot  me  [the  deceased]  at  the  same  time^'  is  the 
statement  of  a  collective  fact»  the  weight  and  credibility  of 
which  is  for  the  determination  of  the  Jury:  and  such  state- 
ment is  not  subject  to  the  objection  that  it  was  merely  a 
statement  of  an  opinion  or  conclusion  of  the  aeceased. 
iS^niiti  V.  State,  73. 

34.  Conspiracy ;  admissibility  in  evidence  of  acts  and  declarations 

of  co-conspirators. — In  a  criminal  case,  the  acts  and  declara- 
tions of  any  person  other  than  the  defendant,  in  the  absence 
of  the  defendant,  are  admissible  in  evidence  against  the  de- 
fendant, only  when  there  has  been  introduced  evidence,  di- 
rect or  circumstantial,  which  is  prima  facie  sufficient  to  es- 
tablish the  existence  of  a  conspiracy  between  tlie  aefendant 
and  such  other  person  to  commit  the  offense  charged,  and 
there  is  evidence  tending  to  show  that  such  acts  and  decla- 
rations are  in  furtherance  of  the  common  design  to  commit 
such  offense. — tb.  IZ. 

35.  Homicide ;  admissibility  of  evidence  as  to  threats. — On  a  trial 

under  an  indictment  for  murder,  where  it  is  shown  that 
the  killing  occurred  early  Tuesday  morning,  testimony 
that  on  the  Monday  before  the  killing  the  defendant  threat- 
ened to  kill  the  deceased,  is  admissible  as  tending  to  show 
that  the  defendant  bore  malice  towards  the  deceased  and 
was  actuated  by  malice  in  killing  him. — Richardson  v.  state, 
78. 

36.  Evidence;  admissibility  of  declarations  as  part  of  res  gestae. 

When  evidence  of  an  act  is  in  itself  competent  and  admissi- 
ble as  a  material  fact  in  the  case  and  is  sn  admitted,  the 
declarations  accompanying  and  characterizing  such  act  be- 
come and  form  a  part  of  the  res  gestae  of  such  act,  and  as 
such  are  admissible  in  evidence  as  explanatory  thereof. 
Campbell  v.  State,  81. 
37.  Same;  same;  case  at  bar. — On  a  trial  under  an  indictment  for 
murder,  where  it  is  shown  that  the  defendant  went  to  where 
the  deceased  and  the  defendant's  father-in-law  were  engaged 
in  a.  quarrel,  and  that  the  killing  ensued  as  the  result  of 
the  defendant  taking  part  in  the  quarrel,  after  the  intro- 
duction in  evidence  of  the  testimony  of  witnesses  to  the  fact 
that  the  defendant  went  to  the  scene  of  the  altercation  be- 
tween the  deceased  and  his  father-in-law,  it  is  competent  for 
the  defendant  to  show  the  declarations  made  by  him  upon  his 
starting  to  the  scene  of  the  altercation;    such  declarations 
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being  part  of  the  res  gestae  of  his  aet  in  going  to  the  place 
of  the  altercation. — IP.  81. 
88.  Setxmdary  evidenoe;  when  admi^sihle, — ^Before  secondary  o^i- 
denoe  of  what  an  absent  witness  had  testified  on  the  prelim- 
inary hearing  is  admissible  in  evidence,  a  proper  predicate 
must  be  laid  by  showing  t^at  such  witness  was  either  per- 
manently out  of  the  State,  with  no  intention  of  returning, 
or  was  indeiniiely  beyond  the  control  of  the  court. — Watkins 
V,  State,  88. 

39.  Evidence;  motive  for  particular  acts  of  defendant  admissible 

on  his  cross-examination. — While  it  is  not  competent  for  the 
defendant,  who  is  examined  in  his  own  behalf,  to  testify 
on  direct  examination  as  to  his  motives  in  the  doing  of  cer- 
tain acts,  it  is  permissible,  upon  the  cross-examination  of  the 
defendant,  to  inquire  as  to  his  motives  for  particular  acts 
testified  to  by  him,  which  were  relevant  to  the  Issues  involved 
in  the  case. — Hurst  r.  State,  96. 

40.  Robbery;   admissibility   of   evidenoe. — Where   two   persons  are 

jointly  indicted  for  robbery  and  a  severanoe  is  had,  and  up- 
on the  trial  of  one  of  them  the  evidence  for  the  State  shows 
that  the  offense  charged  was  committed  by  the  defendant's 
co-defendant  pointing  a  pistol  at  the  person  alleged  to  have 
been  robbed,  it  is  competent  for  the  State  to  prove  that  the 
defendant's  co-defendant  was  seen  with  a  pistol  an  hour  or 
two  before  the  commission  of  the  alleged  robbery;  such 
evidence  tending  to  corroborate  the  testimony  for  the  State. 
Nevill  V.  State,  99. 

41.  Homicide;  burden  of  proof. — Under  a  plea  of  self-defense,  the 

burden  of  proof  is  upon  the  defendant,  and  charges  which 
place  the  burden  as  to  this  issue  upon  the  State  are  erron- 
eous and  properly  refused. — Stewart  v.  State,  105. 

42.  Same;  homicide. — On  a  trial  under  an  indictment  for  murder, 

a  charge  which  instructs  the  Jury  that  "If  there  is  generated 
in  their  minds  by  the  evidence  in  this  case,  or  any  part  of 
it,  after  consideration  of  the  whole  evidence  by  them,  a  well 
founded  doubt  of  oefendant's  guilt  of  any  offense,  then  the 
Jury  must  find  the  defendant  not  guilty,"  is  erroneous  and 
properly  refused. — lb.  105. 

43.  Confession;  when  shoton  to  be  voluntary. — On  a  trial  under  an 

indictment  for  an  assault  with  Intent  to  murder,  it  was 
shown  that  the  defendant  was  arrested  by  three  or  four  armed 
men  in  a  house  where  there  were  several  other  people.  One 
of  the  posse  said  to  the  defendant,  calling  him  by  name,  "We 
have  come  after  you."  The  defendant  asked  "What  for?"  The 
officer  stated  that  he  knew  what  for.  That  thereupon  the  de- 
fendant replied:  "Yes,  for  shooting  George  Willis  [the  man 
alleged  in  the  indictment  to  have  been  assaulted].  I  did  it/' 
and  further  stated  where  be  was  standing  at  the  time  he  shot 
said  Willis.  Held:  That  there  was  shown  to  be  no  promise  or 
threats  made  to  induce  or  coerce  the  defendant  to  make  such 
confession;  and  that,  therefore,  there  was  no  error  In  ad- 
mitting such  testimony. — Christian  v.  State,  109. 

44.  Homicide ;  admissibility  of  evidence. — Where  on  a  trial  under  an 

indictment  for  murder,  a  physician  testified  that  he  had  had 
considerable  experience  in  examining  blood  spots,  and  had 
examined  the  defendant's  leggings  which  were  worn  by  him 
on  the  day  of  the  homicide,  it  is  competent  for  such  witness 
to  testify  that  the  stains  found  on  the  leggings  looked  like 
blood  stains. — White  v.  State,  122. 

45.  Confession;  when  sXhoton  to  be  voluntary. — ^Where  a  witness  tes- 

tifies that  he  did  not  make  any  promises  or  threats  to  the 
Vol.  133. 
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defendant  to  induce  him  to  make  the  statement,  and  that 
while  the  defendant  was  in  jail,  the  wltneee,  wlie  was  county 
physician,  while  visiting  a  sick  prisoner,  talked  with  the 
defendant  and  asked  him  what  made  him  commit  the  crime 
for  which  he  was  charged,  whereupon  the  defendant  pro- 
ceeded to  make  a  statement  which  implicated  him  as  guilty 
of  the  crime  charged,  such  statement  is  shown  to  have  been 
voluntarily  made  and  is  admissible  in  eyldence;  the  fact 
that  the  defendant  was  under  arrest  and  made  the  state- 
ment to  the  witness  in  answer  to  the  question  that  assumed 
his  guilt,  not  rendering  such  statement  inadmissible  as  a  con- 
fession.— lb.  122. 

46.  Homicide;  admissibility  of  evidence. — ^Where  on  a  trial  under 

an  indictment  for  murder,  it  was  shown  that  the  deceased 
was  killed  on  a  road  which  ran  by  the  defendant's  house, 
and  there  was  some  evidence  tending  to  show  that  the  de- 
ceased had  passed  along  said  road  going  to  a  house  beyond 
the  defendant's  only  a  short  time  before  the  killing,  and 
there  was  some  evidence  tending  to  show  that  the  defend- 
ant had  a  grudge  against  the  deceased,  it  is  competent  for 
the  dtate  to  ask  a  witness  who  was  shown  to  have  been 
familiar  with  the  location  and  distance  about  the  scene  of 
the  killing,  that  if  a  person  left  the  house  of  the  deceased 
and  went  along  the  road  to  the  place  of  the  killing,  if 
there  were  any  obstructions  to  prevent  such  person  from 
being  seen  from  the  defendant's  house. — Cawley  v.  State,  128. 

47.  Homicide;  plea  of  insanity;  admissibility  of  evidence. — On   a 

trial  under  an  indictment  for  murder,  where  the  defendant 
pleads  not  guilty,  and  not  guilty  by  reason  of  insanity,  acts 
and  dBclarations  of  the  defendant  subsequent,  as  well  as 
previous  to  the  killing,  are  admissible  in  evidence  to  show 
his  true  mental  condition  at  the  time  of  the  homicide. 
Tb.  128. 

48.  Momidde;  admissibility  of  evidence. — On  a  trial  under  an   in- 

dictment for  murder,  where  the  defendant  sets  up  the  plea 
of  self  defense,  declarations  made  by  the  defenaant  to  a 
third  party,  in  which  he  states  that  the  deceased  was  mad 
with  him  and  was  anxious  to  get  rid  of  him,  the  defendant, 
in  order  that  he  could  commit  an  offense  which  the  defend- 
ant interfered  with,  are  admissible  in  evidence. — lb.  128. 

49.  Same;    same. — On    a    trial    under    an    indictment    for    murder, 

where  the  defendant  sets  up  self  defense,  and  there  is  evi- 
dence tending  to  establish  such  defense,  it  is  competent  for 
the  defendant,  upon  being  examined  as  a  witness  in  his 
own  behalf,  to  testify  that  the  deceased  was  in  the  habit 
of  carrying  a  pistol. — lb.  128. 

50.  Evidence;  admissibility  of  declarations  and  conduct  of  conspira- 

tors.— ^When  the  evidence  introduced  in  a  criminal  case  is 
such  as  would  justify  the  jury  in  reasonably  inferring  the 
existence  of  a  conspiracy  between  the  defendant  and  other 
persons  to  commit  the  crime  with  which  the  defendant  is 
charged,  the  acts,  declarations  and  conduct  of  the  other  con 
splrators,  in  promotion  of  the  purpose  of  the  conspiracy,  or  in 
furtherance  of  the  common  design  to  commit  the  crime,  are 
competent  and  admissible  as  evidence  against  the  defendant. 
Thomas  v.  State,  139. 
61.  Larceny;  corpus  delicti;  admissibility  of  evidence. — On  a  trial 
under  an  indictment  for  larceny,  until  the  State  has,  by  posi- 
tive or  circumstantial  evidence,  shown  a  prima  facie  larceny 
of  the  property  described  in  the  indictment — Introduced  evi- 
dence tending  to  establish  the  corpus  delicti — which  Is  a  ques- 
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tlon  for  the  determination  of  the  court,  evidence  of  the  pos- 
session by  the  defendant  of  the  goods  alleged  to  have  been 
stolen  is  inadmissible. — Smith  v.  State,  145. 

52.  Same:  same;  same. — On  a  trial  under  an  indictment  for  larceny, 

if  the  evidence  introduced  aftords  inference  of  the  larceny 
of  the  goods  alleged  to  have  been  stolen,  the  question  of  its 
sufficiency  is  for  the  determination  of  the  jury,  and  it  is  for 
the  jury  to  determine  whether  the  corptis  delicti  has  been 
proven;  and  in  such  a  case  evidence  of  possession  by  the  de- 
fendant of  goods  of  the  same  kind  as  those  charged  to  have 
been  stolen  is  competent  and  admissible. — lb.  145. 

53.  Larceny;   adviissibility   of  et^idence. — On   a   trial   under  an  in- 

dictment for  larceny  from  a  storehouse,  where  the  evidence 
tends  to  show  that  a  porter  who  was  employed  at  the  store 
from  which  the  goods  were  alleged  to  have  been  stolen  was 
suspected  as  the  accomplice  of  the  defendant  in  the  com- 
mission of  the  larceny,  and  there  w^as  evidence  showing  that 
such  porter  had  access  to  the  basement  of  the  store  in 
which  the  gooos  alleged  to  have  been  stolen  were  kept,  that 
this  basement  opened  upon  an  alley-way  and  adjoined  an- 
other store,  it  is  competent  for  the  State  to  prove  that  the 
defendant  was  a  porter  in  the  adjoining  store  and  had  In  his 
possession  a  key  to  its  basement,  which  also  opened  on  said 
alley-way;  the  tendency  of  such  evidence  being  to  show  the 
defendant's  opportunity  of  aiding  said  porter  In  committing 
the  larceny  or  for  the  purpose  of  showing  that  he  had  an 
opportunity  of  receiving  the  said  goods  from  the  porter. 
lb.  145. 

54.  Homicide;  admissibility  of  evidence. — On  a  trial  under  an  in- 

dictment for  murder,  where  it  is  shown  that  the  defendant 
and  the  deceased  were  both  white  men,  and  the  evidence 
on  the  part  of  the  State  tended  to  show  that  the  deceased 
was  killed  by  a  gun  shot  which  was  recklessly  fired  by 
the  defendant  into  a  crowd  of  negroes,  and  one  of  the  wit- 
nesses for  the  State  testified  on  cross-examination  that  the 
killing  occurred  on  Saturday  night  at  a  negro  party,  the  tes- 
timony of  such  witness  on  his  rebuttal  examination  by  the 
State,  after  having  been  cross-examined  by  the  defendant, 
"That  there  was  a  negro  gathering  there  [ihe  place  of  the 
killingl  that  night,"  is  relevant,  material  and  admissible. 
Bailey  v.  State,  155. 

55.  Adultery;  admissibility  of  evidence;  competency  of  husband  of 

woman  cw  witness.---On  the  trial  of  a  man  under  an  indict- 
ment for  adultery,  the  husband  of  the  woman  with  whom 
the  defendant  was  charged  with  having  lived  in  a  state  of 
adultery,  and  who  was  separately  indicted  for  the  same  of- 
fense, is  a  competent  witness  to  prove  the  unlawful  cohabi- 
tation between  his  wife  and  the  defendant. — Campbell  v.  State, 
158. 

56.  Same;  admissibility  of  evidence. — On  a  trial  of  a  man  under  an 

indictment  for  adultery,  where  the  husband  of  the  woman 
with  whom  the  defendant  is  charged  with  having  lived  in  a 
state  of  adultery  testifies  to  facts  showing  the  commission  by 
the  defendant  of  the  offense  charged,  and  further  testified  to 
privileged  communications  between  himself  and  his  wife  tend- 
ing to  show  a  state  of  enmity  or  alienation  on  the  part  of 
the  wife,  brought  about  by  the  defendant's  presence  in  bis 
house,  it  is  competent  for  the  husband  of  the  woman  to  fur- 
ther testify  that  during  such  conversation  betwe^i  himself 
and  his  wife  the  defendant,  who  was  in  an  adjoining  room, 
and  who  overheard  such  conversation,  laughed  out  loud 
thereat.— /b.  158. 
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57.  Bastardy  proceedings ;  competent  to  make  profert  of  child  before 

the  jury. — In  a  bastardy  proceeding,  it  la  competent  for  the 
State  to  make  profert  of  the  bastard  child  before  the  jury, 
for  the  purpose  of  showing  its  resemblance  to  the  defendant. 
Kelly  V.  State,  195. 

58.  Same;  evidence  of  prosecutrix's  association  with  oXier  men. — Q;d 

a  trial  in  a  bastardy  proceeding,  where  the  State  has  proven 
the  defendant's  association  with  the  prosecutrix  about  the 
probable  date  of  conception,  it  Is  competent  for  the  defendant 
to  Introduce  evidence  showing  that  about  the  same  time  the 
prosecutrix  associated  with  other  men,  particularly  with  a 
certain  named  man  on  an  occasion  and  under  circumstances 
affording  opportunity  for  illicit  relations. — Ih.  195. 

59.  Selling  liquor  to  persons  of  known  intemperate  habits;  consti- 

tuents of  offense;  burden  of  proof. — To  authorize  a  conviction 
under  a  prosecution  for  selling  liquor  to  a  person  of  known 
Intemperate  habits,  it  Is  necessary  to  show  (1)  that  the  de- 
fendant sold  spirituous,  vinous  or  malt  liquors  to  the  per- 
son named;  (2),  that  such  person  was  of  Intemperate  habits; 
and,  (3),  that  the  defendant  had  knowledge  of  his  intemper- . 
ate  habits;  and  the  burden  of  establishing  each  and  all  of 
these  facts  Is  upon  the  State. — McCormack  v.  State,  202. 

dO.  Same;  proof  of  known  intemperate  habits;  admissibility  of  evi- 
dence.— For  the  purpose  of  showing  that  the  defendant  had 
knowledge  of  the  intemperate  habits  of  the  person  to  whom 
he  Is  charged  with  having^  sold  spirituous  liquor,  It  is  com- 
petent for  the  State  to  prove  the  contents  of  a  paper  in  the 
defendant's  possession  which  was  written  him  by  the  wife 
of  the  person  of  known  Intemperate  habits,  in  which  she  told 
the  defendant  of  such  habits,  and  It  Is  not  necessary  as  a 
condition  precedent  to  the  admission  In  evidence  of  such 
testimony,  that  the  State  should  have  demanded  of  the  de- 
fendant the  production  of  the  letter. — lb.  202. 

61.  Same;  same;  same. — For  the  purpose  of  showing  that  the  de- 
fendant had  knowldege  of  the  known  intemperate  habits  of 
the  person  w  whom  he  is  charged  with  having  sold  spiritu- 
ous liquors,  it  is  competent  for  the  brother  of  said  person  to 
whom  the  liquor  was  alleged  to  have  been  sold  to  testify 
that  he  had  told  the  defendant  not  to  sell  whiskey  to  his 
brother,  and  further  for  the  State  to  prove  by  other  witnesses, 
that  said  person  was  frequently  within  twelve  months  pre- 
ceeding  the  trial,  under  the  influence  of  intoxicants;  and, 
likewise  the  testimony  of  such  person's  brother  that  he 
had  been  a  man  of  intemperate  habits  for  six  years.  Is  ad- 
missible in  eviaence. — lb.  202. 

C2.  Witness;  competent  to  show  interest  as  affecting  credibility. 
The  Interest  of  the  witness  In  a  cause  In  which  he  testifies 
may  always  be  shown  as  affecting  the  cfediblllty  of  his  tes- 
timony; and  in  a  prosecution  for  the  sale  of  liquor  to  a  per- 
son of  known  intemperate  habits,  where  the  employer  of  the 
defendant  testifies  to  facts  which  exonerate  the  defendant, 
it  is  competent  for  the  State  to  ask  such  witness  If  there 
wa^  not  then  pending  against  him  a  prosecution  for  the 
same  offense. — lb.  202. 

63.  Chiming;  admissibility  of  evidence, — On  a  trial  under  an  In- 
dictment for  gaming,  where  the  State's  witnesses  testified 
to  the  defendant  having  played  and  bet  at  a  game  with  dice, 
and  that  another  certain  named  person  was  also  in  the 
game,  It^ls  competent  for  the  defendant,  upon  cross  ex- 
amination of  a  witness,  who  has  testified  that  the  other  per- 
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son  named  as  haying  played  in  the  game  was  in  his  em- 
ploy during  the  month  the  game  was  shown  to  have  been 
played,  to  ask  him  whether  said  person  ever  got  off  from  his 
work  during  such  month;  an  affirmative  answer  to  such  ques- 
tion  going  to  the  credibility  of  the  testimony  of  the  State's 
witness  as  a  whole. — James  v.  State,  208. 

64.  Same;  same. — On  a  trial  under  an  indictment  for  gauiing,  tes- 

timony that  a  certain  named  person  who  was  said  to  have 
.  been  in  the  game  at  the  same  time  the  defendant  was  play- 
ing, was  not  in  the  county  when  the  ca^e  was  tried,  is  irrele- 
vant and  inadmissible. — lb.  208. 

65.  Same;  same. — On  a  trial  under    an     indictment     for     gaming, 

where  on  the  cross  examination  of  the  State's  witness  there 
was  an  effort  made  to  show  that  he  had  been  officious  in  the 
prosecution  of  gaming  cases,  it  Is  permissible  for  the  State 
to  prove  that  such  witness  attended  the  grand  Jury  in 
obedience  to  a  subpoena,  and  not  voluntarily. — lb.  208. 

XI.     False  Pretenses. 

See  Obtaining  Goods  ob  Monet  Under  False  Pbetenses. 

XII.     Gaming. 

66.  Gaming;  house  uXxere  game  played  toithin  the  statute. — On  a 

trial  under  an  indictment  charging  that  the  defendant  bet 
money  at  a  game  played  with  cards  at  a  "storehouse  for  re- 
tailing spirituous  liquors  or  house  or  place  where  spirituous 
llq[uors  were  at  the  time  sold,  retailed  or  given  away/'  it 
was  shown  that  the  game  was  played  in  a  room  In  the 
second  story  of  a  store;  that  in  the  room  there  were  a  bed  with 
a  mattress  on  it,  and  table  and  chairs;  that  In  the  first  story 
or  ground  floor  of  said  building  there  was  a  storehouse  for 
retailing  spirituous,  vinous  or  malt  liquors;  that  to  reach 
the  room  where  the  game  was  played  there  was  a  stairway 
which  led  from  the  sidewalk  to  the  second  story,  and  there 
was  a  wooden  partition  which  separated  the  stairway  from 
the  store  and  extended  from  the  stairs  to  the  ceiling;  that 
there  was  no  opening  between  the  stairway  and  the  store; 
and  that  there  was  no  opening  connecting  the  room  where 
the  game  was  played  with  the  storeroom  underneath  where 
the  liquor  was  sold,  but  it  was  all  in  the  same  building.  Held: 
That  such  place  of  gaming  came  within  the  provisions  of 
the  statute   (Code.  §§  4792-4797.)— «cfcer  v.  State,  193. 

67.  Gaming;   admissibility   of  evidence. — On    a  trial    under   an   in- 

dictment for  gaining,  where  the  State's  witnesses  testified 
to  the  defendant  having  played  and  bet  at  a  game  with  dice, 
and  that  another  certain  named  person  was  also  in  the  game, 
it  is  competent  for  the  defendant,  upon  cross  examination  of 
a  witness,  who  has  testified  that  the  other  person  named  as 
having  played  in  the  gam€  was  in  his  employ  during  the 
month  the  game  was  shown  to  have  been  played,  to  ask  him 
whether  said  person  ever  got  off  from  his  work  during  such 
month;  an  affirmative  answer  to  such  question  going  to  the 
credibility  of  the  testimony  of  the  State's  witness  as  a  whole. 
James  v.  State,  208. 

68.  Same;  same. — On  a  trial  under  an  indictment  for  gaming,  tes- 

timony that  a  certain  named  person  who  was  said  to  have 
been  in  the  game  at  the  same  time  the  defendant  was  play- 
ing, was  not  in  the  county  when  the  case  was  tried,  is  irrele- 
vant and  inadmissible. — lb.  208. 

69.  Same;  same. — On  a  trial     under  an  indictment     for    gaming. 

where   on    cross   examination   of   the   State's   witness   there 
Vol.  133. 
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was  an  effort  made  to  show  that  he  had  been  officious  in  the 
prosecution  of  gaming  cases,  it  is  permissible  for  the  State 
to  prove  that  such  witness  attended  the  grand  jury  m  obedi- 
ence to  a  subpoena  and  not  voluntarily. — Ih.  208. 

70.  Oaming;  what  is  a  place  forbidden  by  the  statute;  charge  to 

the  jury. — The  back  yard  of  a  storehouse  where  spirituous, 
vinous  or  malt  liquors  are  sold,  when  ingress  and  egress  to 
and  from  such  yard  is  through  the  back  door  of  said  store, 
comes  within  the  prohibition  of  the  statute  against  gaming, 
(Code,  §§  4792-4797);  and  a  charge  so  instructing  the  Jury 
on  a  trial  under  an  indictment  for  gaming,  is  properly  given. 
lb.  208. 

XIII.     Homicide. 

71.  Homicide:  conspiracy;  admissibility  of  evidence. — On     a    trial 

under  an  indictment  for  murder,  where  it  is  shown  that  the 
killing  occurred  just  after  a  suit  between  the  defendants' 
mother  and  the  deceased  had  been  continued,  and  there  was 
evidence  tending  to  show  a  conspiracy  between  the  defend- 
ants, their  father  and  their  brother-in-law,  to  kill  the  de- 
ceased, it  is  competent  for  the  State  to  show  that  just  be- 
fore the  continuance  of  the  case,  when  the  defendants'  mother 
asked  for  subpoenas  for  witnesses,  the  brother-in-law  of  the 
defendants  stated  to  the  justice  before  whom  the  case  was 
pending  that  he  need  not  issue  the  subpoenas,  that  "we  intend 
to  fix  it  up  in  our  own  way;"  it  being  shown  that  just  after 
this  statement  the  deceased  walked  out  of  the  room  with  the 
defendants  and  their  said  brother-in-law  and  the  killing  oc- 
curred a  few  minutes  afterwards. — Stevens  v.  State,  28. 

72.  Same;  same;  same. — In  such  a  case,  where  it  is  shown  that  on 

the  night  before  the  killing,  the  defendants  staid  at  the  house 
of  their  brother-in-law,  who  went  with  them  the  next  day  to 
the  trial,  and  where  the  brother-in-law,  on  the  direct  examin- 
ation, testified  that  there  was  no  conspiracy  between  him  and 
the  defendants,  it  is  competent  for  the  State  to  ask  him  on 
cross  examination,  as  to  whether  or  not  on  the  evening  of 
the  killing,  he  told  a  certain  named  person  that  the  defend- 
ants would  be  at  the  place  of  trial  *'and  hell  would  be  raised"; 
and  upon  the  witness  denying  having  maae  such  statement, 
it  is  competent  for  the  State,  for  the  purpose  of  impeachment, 
to  prove  by  such  person  that  the  statement  was  made  by  said 
witness.— /b.  28. 

73.  Same:  same;  same. — In  such  a  case,  after  one  of  the  defendants 

had  testified  that  he  was  at  the  place  of  the  difficulty  as  a 
witness  in  the  suit  pending  between  his  mother  and  the  de- 
ceased, and  knew  what  the  contract  was  between  his  mother 
and  the  deceased,  it  is  competent  for  the  State,  on  cross  ex- 
amination, to  ask  such  defendant  what  was  said  in  the  con- 
tract; such  question  being  directed  to  the  credibility  of  wit- 
ness* testimony. — lb.  28. 

74.  Homicide;  charge  to  the  jury. — On  a  trial  for  murder,  where 

both  the  evidence  for  the  State  and  for  the  defendant  prove 
that  the  homicide  was  committed  by  the  defendant,  a  charge 
requested  by  the  defendant  is  erroneous  and  properly  re- 
fused which  instructs  the  jury  that  "they  must  believe  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty  that  the 
defendant  is  guilty  as  charged  in  the  indictment,  to  the  ex- 
clusion of  every  probability  of  his  innocence  and  every 
reasonable  doubt  of  his  guilt;  and  that  if  the  prosecution 
has   failed   to   furnish   such   measure  of  proof   and    to   im- 
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press  the  jury  with  such  belief  of  his  guilt,  they  should  find 
him  not  guilty." — Johnson  v.  States  38. 

75.  Same;  same. — On  a  trial  under  an  indictment  for  murder,     a 

charge  is  erroneous  and  properly  refused  which  instructs  the 
jury  that  "if  the  defendant  killed  the  deceased  in  the  heat 
of  passion  aroused  by  sudden  anger  produced  by  the  resist- 
ance of  the  boy  being  chastised,  then  the  killing  would  not  be 
murder  unless  at  the  time  of  the  shooting  the  defendant 
was  prompted  by  a  willful,  intentional,  malicious  and  pre- 
meditated design  to  take  the  life  of  the  deceased,  and  if 
every  reasonable  hypothesis  of  the  innocence  of  the  de- 
fendant is  not  broken  down,  the  crime  of  murder  is  not 
made  out." — Ih.  38. 

76.  Same;  same. — On  a  trial  under  an  indictment  for  murder,  a 

charge  is  erroneous  and  properly  refused  which  instructs  the 
jury  that  "if  they  believe  from  the  evidence  thdt  the  kill- 
ing in  the  case  was  not  malicious,  then  the  defendant  would 
not  be  guilty  of  murder  in  either,  and  that  if  the  killing  in 
this  case  was  without  malice,  then  the  defendant  would  not 
be  guilty  of  a  higher  offense  than  manslaughter  in  the  first 
degree,  and  that  if  after  considering  all  the  evidence  the 
jury  have  a  reasonable  doubt  of  defendant's  gu.lt  of  man- 
slaughter arising  out  of  any  part  of  the  evidence  then  they 
should  find  the  defendant  not  guilty  of  any  ofCense." — lb.  38. 

77.  Same;  same. — On  a  trial  under  an  indictment  for  murder,  a 

charge  is  erroneous  and  properly  refused  which  instructs 
the  jury  that  "if  defendant  was  moved  by  sudden  anger  or 
passion  provoked  by  his  attempt  to  chastise  his  son,  the  de- 
ceased, and  the  latter's  resistance,  to  fire  the  gun,  but  that  no 
•  malice  entered  into  it,  then  the  defendant  could  not  right- 
fully be  convicted  of  murder." — Ih.  38. 

78.  Court's  oral  charge  to  jury. — On  a  trial  under  an  indictment 

for  murder,  where  the  court  in  its  oral  charge  to  the  jury 
correctly  instructs  the  jury  as  to  what  constitutes  murder 
in  the  first  degree,  the  further  instruction  to  the  Jury  that 
"Murder  in  the  second  degree  is  the  unlawful  and  malicious 
killing  of  a  human  being.  The  distinction  between  the  two 
degrees  of  murder  is  the  absence  in  murder  in  the  second 
degree  of  that  deliberation  and  premeditation  required  in 
murder  in  the  first  degree  is  free  from  error. — lb.  38. 

79.  Indictment  for  murder;  when  refusal  to  give  charge  requested 

need  not  be  considered  on  appeal. — Where,  on  a  trial  under 
an  indictment  for  murder,  the  defendant  was  convicted  of 
manslaughter,  the  refusal  of  the  trial  court  to  give  a  charge 
requested  by  him  which  had  reference  alone  to  murder  need 
not  be  considered  on  appeal;  the  conviction  of  manslaughter 
being  an  acquittal  of  murder. — Mitchell  v.  State,  65. 

80.  Homicide;  charge  as  to  inference  to  be  drawn  from  flight. — On 

a  trial  under  an  indictment  for  murder,  where  there  is  evi- 
dence tending  to  show  that  after  the  homicide  the  defend- 
ant fled  to  another  county,  a  charge  is  erroneous  and  prop- 
erly refused  which  instructs  the  jury  that  "Flight  of  a  de- 
fendant, although  a  circumstance  to  be  considered  by  the 
jury  In  connection  with  all  the  other  evidence,  is  evidence 
of  a  weak  and  inconclusive  character.  It  may  not  be  evi- 
dence  of  guilt  at  all  if  It  be  shown  that  there  was  any 
other  reason  for  the  flight  than  that  of  a  sense  of  guilt 
Flight  may  proceed  from  an  unwillingness  to  stand  a  public 
prosecution  or  from  fear  of  the  result,  from  an  inability 
to  explain  false  appearances,  or  from  the  advice  of  friends 
to  avoid  public  excitement,  and  if  It  proceeded  from  any  one 
Vol.  183. 
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or  more  of  these  reasons,  then  flight  is  not  evidence  of  guilt 
at  all."— /D.  65. 

81.  Same;  charge  as  to  interest  of  witness. — On  a  trial  under  an 

Indictment  for  murder,  where  the  children  of  the  deceased 
testified  as  witnesses,  a  charge  is  properly  refused  which  in- 
structs the  Jury  that  they  must  weigh  the  testimony  of  the 
children  of  the  deceased  ''in  the  light  of  the  fact  that  they 
are  the  children  of  the  deceased,  and  of  the  material  interest 
they  have  in  the  case." — Ih,  65. 

82.  Same;  charge  as  to  conspiracy. — On  a  trial  for  murder,  where 

there  is  evidence  tending  to  show  a  conspiracy  between  the 
defendant  and  his  two  sons  who  were  jointly  indicted  with 
him,  charges  are  properly  refused  which  Instruct  the  Jury 
that  "there  is  no  evidence  that  the  killing  in  this  case  was 
in  pursuance  of  any  conspiracy." — lb.  65. 

83.  Homicide;  admissibility  of  evidence  as  to  threats. — On  a  trial 

under  an  indictment  for  murder,  where  .-  is  shown  that  the 
killing  occurred  early  Tuesday  momjng,  testimony  that  on 
the  Monday  before  the  killing  the  defendant  threatened  to 
kill  the  deceased,  is  admissible  as  tending  to  show  that  the 
defendant  bore  malice  towards  the  deceased  and  was  actuated 
by  malice  in  killing  him. — Richardson  v.  State,  78. 

84.  Homicide;  charge  (w  to  self  defense. — On  a  trial  under  an  Indict- 

ment for  murder,  a  charge  seeking  to  instruct  the  jury  as 
to  self  defense,  but  which  Ignores  the  question  as  to  whether 
the  defendant  was  impelled  to  shoot  the  deceased  by  the 
belief  reasonably  engendered  by  the  circumstances  that  it 
was  necessary  to  do  so  in  order  to  save  himself  from  the 
then  impending  danger  of  great  bodily  harm,  is  erroneous 
and  properly  refused. — lb.  78. 

85.  Same;  general  affirmative  charge. — On  a  trial  under,  an  indict- 

ment for  murder,  even  though  there  is  no  conflict  in  the 
evidence,  but  there  is  evidence  tending  to  show  the  defend- 
ant bore  malice  towards  the  deceased,  and  was  actuated 
by  malice  in  shooting  him,  the  question  as  to  whether  or 
not  the  defendant  was  guilty  of  murder  is  one  for  the  de- 
termination of  the  Jury,  and  therefore  charges  which  in- 
struct the  Jury  that  if  they  ''believe  the  evidence  they  can 
not  find  the  defendant  guilty  of  murder  in  the  second  de- 
gree," and  that  "if  the  Jury  believe  the  evidence  in  this 
case  they  will  find  the  defendant  not  guilty  of  murder  in 
the  second  degree,"  and  that  "if  the  Jury  believe  the  evi- 
dence in  this  case  they  will  find  the  defendant  not  guilty," 
are  erroneous  and  properly  refused. — lb.  78. 

86.  Homicide;  charge  to  the  jury. — On  a  trial  under  an  indictment 

for  murder,  a  charge  Is  properly  refused  as  being  argumen- 
tative which  instructs  the  jury  "that  any  threats  made  by 
the  deceased  towards  defendant,  if  such  threats  are  shown  'o 
have  been  made  by  deceased,  whether  recently  made  or  not, 
may  be  considered  by  the  Jury  in  connection  with  all  the  other 
evidence  in  the  case.  In  determining  whether  or  not  there  was 
real  or  apparent  danger  to  defendant  at  the  time  he  fired  the 
fatal  shot." — Campbell  v.  State,  81. 

87.  Same;  same. — On  a  trial  under  an  indictment  for  murder,  where 

the  evidence  showed  that  while  the  deceased  and  the  father-in- 
law  of  the  defendant  were  engaged  in  an  altercation  the  de- 
fendant approached  them,  and  upon  his  speaking  to  the  de- 
ceased there  followed  the  difficulty  which  resulted  in  the  lat- 
ter's  death,  a  charge  is  erroneous  and  properly  refused  which 
instructs  the  jury  "that  if  the  defendant  approached  the  de- 
ceased in  a  quiet  and  orderly  manner,  that  deceased  replied 
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to  him  in  an  angry  manner,  and  knocked  defendant  down, 
and  that  defendant  reasonably  and  honestly  believed  that  de- 
ceased struck  him  with  a  pistol,  and  reasonably  and  honestly 
believed  that  deceased  had  a  pistol  in  his  hand  as  defendan.. 
arose  after  he  was  knocked  down  and  that  his  purpose  was  to 
do  defendant  serious  bodily  harm,  and  the  circumstances  were 
such  as  to  reasonably  produce  such  belief  in  defendant's  mind, 
situated  as  defendant  was  at  the  time,  and  no  reasofiable  and 
safe  avenue  of  escape  was  open  to  defendant,  then  defend- 
ant had  the  right  to  anticipate  his  assailant  and  fire  first, 
and  this  rule  would  not  be  changed  even  though  it  should 
turn  out  that  defendant  was  mistaken  as  to  his  belief  that 
deceased  had  a  pistol  in   his  hand." — lb.   81. 

88.  Homicide;   verdict   of  jury;   sufficiency   thereof. — A   verdict   of 

the  jury  that  "We,  the  jury,  find  the  defendant  guilty  of 
manslaug-.er  and  fix  the  punishment  at  five  years  in  the  pen- 
itentiary," is  sufiicient  to  show  that  the  jury  found  the  de- 
fendant guilty  of  manslaughter  in  the  first  degree,  and  is 
sufficient  to  sustain  a  sentence  of  Imprisonment  in  the  peni- 
tentiary for  five  years. — Watkins  v.  State,  88. 

89.  Homicide;  charge  as  to  freedom  from  fault  in  bringing  on  dif- 

ficulty.— In  a  trial  under  an  indictment  for  murder,  a  charge 
is  erroneous  and  properly  refused  which  instructs  the  jury 
that  "if  they  believe  from  all  the  evidence  that  the  defendant 
was  reasonably  free  from  fault  in  bringing  on  the  difficulty, 
it  can  not  be  said  that  he  was  responsible  for  bringing  on 
the  difficulty." — Scott  v.  State,  112. 

90.  Same;  same, — In  such  a  case,  a  charge  is  erroneous  and  prop- 

erly refused  which  instructs  the  jury  that  "under  the  evi- 
dence in  this  case  the  accused  can  not  be  deprived  of  the 
•*igl\]t  of  self-defense  under  the  charge  of  murder  in  the  in- 
aictment,  even  though  the  proof  shows  that  the  accused  was 
in  fault  in  bringing  on  the  difficulty,  unless  it  be  further 
shown  that  he  intended  to  bring  it  on,  and  to  bring  it  on 
with  felonious  intent."— /b.   112. 

91.  Same;  charge  as  to  good  character. — The  good  character  of  a 

defendant  in  a  criminal  case  is  never  of  itself  sufficient  to 
generate  a  reasonable  doubt  of  the  defendant's  guilt;  and, 
therefore,  a  charge  is  erroneous  and  properly  refused  which 
instructs  the  jury  that  "If  they  find  from  the  evidence  that 
the  defendant  is  a  man  of  good  character,  they  may  consider 
that  character  in  connection  with  the  other  evidence  in  the 
case  in  determining  his  guilt,  and  it  may  generate  a  reason- 
able doubt  of  his  guilt."— /6.  112. 

92.  Same;  charge  as  to  fault  in  bringing  on  difficulty. — On  a  trial 

under  an  indictment  for  murder,  a  charge  is  erroneous  and 
properly  refused  which  instructs  the  jury  that  "If  the  de- 
fendant acted  in  self-defense  in  the  difficulty  at  the  be- 
ginning, and  even  though  he  might  have  renewed  it  after  the 
deceased  retreated,  yet  if  they  believe  that  the  defendant  did 
not  realize  that  the  deceased  had  abandoned  the  difficulty, 
then  they  must  acquit  the  defendant." — lb.  112. 

93.  Homicide;  when  production  of  bundle  of  clothing  during  trial 

toithout  injury  to  defendant. — Where  on  a  trial  under  an 
indictment  for  murder,  the  court,  at  the  request  of  the 
solicitor,  had  a  bundle  of  clothing  found  at  the  house  of  the 
defendant's  co-defendant  produced  in  court,  and  such  bundle 
was  laid  where  the  jury  could  see  it,  but  it  is  not  shown 
that  the  bundle  was  opened  and  its  contents  exposed  to  the 
jury,  no  injury  resulted  to  the  defendant  from  such  action 
on  the  part  of  the  court — White  v.  State,  122. 
Vol.  133. 
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94.  Same;  admisaihility  of  evidence.— Where  on  a  trial  under  an  in- 
dlctmeiil  for  murder,  a  physician  testltfed  that  he  had  had 
considerable  experience  in  examining  blood  spots,  and  had 
examined  the  defendant's  leggings  which  were  worn  by  him 
on  the  day  of  the  homicide,  It  is  competent  for  such  witness 
to  testify  that  the  stains  found  on  the  leggings  looked  like 
blood  stains.— /b.  122.  ^ 

96.  Homicide;  conspiracy;  charge  to  the  jury. — On  a  trial  under  an 

indictment  for  murder,  where  there  was  evidence  tending 
to  show  that  the  defendant  and.  another  party  acted  in  con- 
cert in  killing  the  deceased,  a  charge  which  instructs  the 
jury  that  "no  matter  how  strong  the  circumstances  may  be 
in  this  case,  if  they  can  be  reconciled  with  a  theory  that 
some  other  person  did  the  killing  charged  against  the  de- 
fendant,'* the  jury  should  acquit  him,  is  erroneous  and  prop- 
erly refused. — lb.  122. 
56.  Same;  plea  of  self  defense  and  insanity;  charge  to  the  jury. 
On  a  trial  under  an  indictment  for  murder,  where  the  de- 
fendant pleads  not  guilty  and  not  guilty  by  reason  of  in- 
sanity, and  the  two  issues  are  submitted  and  tried  at  the 
same  time,  a  charge  is  erroneous  and  properly  refused 
which  instructs  the  Jury  that  "if  the  jury  believe  from  the 
evidence  that  the  defendant  committed  the  act  under  circum- 
stances which  would  be  criminal  or  unlawful  if  he  was 
sane,  the  verdict  should  be  not  guilty,  if  the  killing  was  an 
offspring  or  product  of  mental  disease  in  the  defendant." 
Cawley  v.  State,  128. 

97.  Same;  self  defense;  charge  to  the  jury. — On  a  trial  under  an 

indictment  for  murder,  where  the  defendant  pleads  self  de- 
fense, a  charge  is  erroneous  and  properly  refused  which  in- 
structs the  jury  that  "if  the  defendant  did  not  provoke 
or  bring  on  the  difficulty,  and  the  deceased  advanced  upon 
him  drawing  his  hand  from  his  pocket  in  such  a  manner 
as  to  indicate  to  a  reasonable  mind  that  his  purpose  was 
to  draw  and  fire,  the  defendant  was  authorized  to  antici- 
pate him  and  fire  first."— I&.  128. 

98.  Same;  plea  of  insanity;  charge  to  the  jury. — On  a  trial  under 

an  indictment  for  murder,  where  cae  defendant  pleads  not 
guilty  by  reason  of  insanity,  a  charge  is  erroneous  and 
properly  refused  which  instructs  the  jury  that  even  if  they 
should  believe  from  the  evidence  that  the  defendant  at  the 
time  of  the  killing  had  the  capacity  to  distinguish  between 
right  and  wrong,  "yet  if  the  jury  should  believe  rrom  the 
evidence  that  defendant  was  moved  to  action  by  the  insane 
Impulse  controlling  his  will  or  judgment,  then  he  is  not 
guilty  of  the  offense  charged." — Ih.  128. 

99.  Homicide;  self  defense;  charge  to  the  jury. — On  a  trial  under 

an  indictment  for  murder,  where  the  defendant  pleads  self 
defense,  charges  requested  by  the  defendant,  which  as- 
sume as  matter  of  law  that  facts  postulated  therein  created 
imminent  peril  to  iife  or  limb,  invade  the  province  of  the 
jury,  whose  duty  it  Is  to  determine  whether  the  defend- 
ant was  in  imminent  peril,  and  such  charges  are  properly 
refused.— /I).  128. 

100.  Homicide;  admissibility  of  evidence. — On  a  trial  under  an  in- 

dictment for  murder,  where  It  is  shown  that  the  defendant 
and  the  deceased  were  both  white  men,  and  the  evidence  on 
the  part  of  the  State  tended  to.  show  that  the  deceased  was 
killed  by  a  gun  shot  which  was  recklessly  fired  by  the  defend- 
ant into  a  crowd  of  negroes,  and  one  of  the  witnesses  for  the 
State  testified  on  cross  examination  that  the  killing  occurred 
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on  Saturday  night  at  a  negro  party,  the  testimony  of  such 
witness  on  his  rebuttal  examination  by  the  Stat«,  after  having 
been  cross-examined  by  the  defendant,  "That  there  was  a  negro 
gathering  there  [the  place  of  the  killing]  that  night,"  is 
relevant,  material  and  admissible. — Bailey  v.  Btate,  155. 

101.  Homicide;  charge  to  the  jury. — On  a  trial  under  an  indictment 

for  murder,  where  there  was  evidence  tending  to  show  that 
the  defendant  recklessly  fired  a  gun  into  a  crowd  of  negroes, 
which  resulted  in  the  killing  of  the  deceased  who  was  stand- 
ing near  the  negroes,  a  charge  which  instructs  the  jury  that 
"Unless  the  Jury  are  satisfied  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  fired  the  gun  with  the 
intention  to  kill  a  human  being,  they  can  not  find  the  de- 
fendant guilty  of  murder  in  the  second  degree,"  is  erroneous 
and  properly  refused. — Ih.  165. 

102.  Homicide;  charge  to  the  jury. — On  a  trial  under  an  indictment 

for  murder,  a  charge  is  free  from  error  which  instructs  the 
Jury  that  "If  the  Jury  have  a  reasonable  doubt  as  to  whether 
the  killing  was  done  deliberately,  or  as  to  whether  it  was  done 
premeditatvely,  then  they  can  not  find  the  defendant  guilty  of 
murder  in  the  first  degree,  and  if  they  have  a  reasonable 
doubt  as  to  whether  the  killing  was  done  in  malice,  then 
they  can  not  find  the  defendant  guilty  of  murder  in  either 
degree,  but  only  manslaughter  at  most;  and  if  after  consid- 
ering all  the  evidence,  the  jury  have  a  reasonable  doubt  as  to 
defendant's  guilt  of  manslaughter,  arising  out  of  all  the 
evidence,  then  they  should  find  the  defendant  not  guilty  of 
any  offense,"  and  such  charge  should  be  given  at  the  request 
of  the  defendant. — Adams  v.  State,  166. 

103.  Same;  same;  burden  of  proof. — On  a  trial  under  an   indici- 

ment  for  murder,  a  charge  is  erroneous  and  properly  re- 
fused which  instructs  the  Jury  that  "The  burden  of  proof 
is  not  shifted  from  the  State  to  the  defendant,  and  the 
presumption  of  innocence  abides  with  the  defendant,  until  all 
the  evidence  in  the  cause  convinces  the  Jury  to  a  moral  cer- 
tainty that  the  defendant  can  not  be  guiltless."  (Dowdell, 
J.,  dissenting.) — lb,  166. 

104.  Homicide;  charge  to  the  jury. — On  a   trial  under  an   indict- 

ment for  murder,  where  there  is  evidence  tending  to  show 
that  the  defendant  brought  on  the  difficulty,  a  charge  is  erron- 
eous and  properly  refused  which  instructs  the  Jury  tliat  "If 
one  assaulted  suddenly  and  under  the  maddening  Influence 
of  blows  slays  his  assailant,  and  there  is  nothing  else  in  the 
transaction,  this  is  manslaughter  and  not  murder." — lb.  166. 

105.  Same:  same;  self-defense. — On  a  trial  under  an  indictment  for 

murder,  charges  which  hypothesize  self-defense  in  general 
terms,  or  which  hypothesize  one  or  more  elements  of  self- 
defense,  and  which  omit  to  set  out  all  the  constituent  ele- 
ments of  self-defense,  are  erroneous  and  properly  refused. 
lb.  166. 

XIV.     Impeachment. 

See  Witnesses. 

XV.     Indictments  and  Complaints. 

106.  Robbery;  sufficiency  of  indictment. — An   indictment    for    rob- 

bery which  describes  the  property  alleged  to  have  been 
feloniously  taken  as  "thirty  cents  in  specie  coin  of  the 
United  States,  consisting  of  one  piece  of  the  denomination 
of  twenty-five  cents  and  one  piece  of  the  denomination  of 
Vol.  133. 
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five  cents,"  is  sufladently  particular  in  the  description  of 
said  property,  and  is  not  subject  to  demurrer  for  vague- 
ness and  indefiniteness  of  description. — Nevill  v.  8tat€j  99. 

107.  Same;  same. — ^An  Indictment  for  robbery  which  describes  the 

property  alleged  to  have  been  feloniously  taken  as  "a  bunch 
of  keys  of  the  value  of  one  dollar,"  and  "a  knife  of  the  value 
of  seventy-fivb  cents,"  is  sufficiently  particular  in  the  de- 
scription of  said  property,  and  is  not  subject  to  demurrer 
upon  the  ground  of  vagueness  and  indefiniteness  of  descrip- 
tion.—/b.  99. 

108.  Robbery;  when  election  on  the  part  of  the  State  not  required. 

Where  an  indictment  for  robbery  contains  three  counts,  one 
of  which  charges  the  property  feloniously  taken  to  be 
"thirty  cents  in  specie  coin  of  the  United  States,  consisting 
of  one  piece  of  the  denomination  of  twenty-five  cents  and 
one  piece  of  the  denomination  of  five  cents,''  and  the  second 
count  charges  the  proi>erty  alleged  to  have  been  taken  as 
"a  bunch  of  keys  of  the  value  of  one  dollar,"  and  the  third 
count  charges  that  the  defendant  feloniously  took  "a  knife 
of  the  value  of  seventy-five  cents,"  there  is  not  presented 
a  case  for  compelling  the  State  to  elect  as  between  the  sev- 
eral counts  of  the  indictment  as  to  which  one  he  will  aslc 
for  a  conviction. — lb.  99 . 

109.  Indictment;  sufficient  averments  of  ownership  of  property. — In 

an  indictment  for  larceny  from  a  storehouse,  where  the  store- 
house and  the  property  alleged  to  have  been  stolen  there- 
from belonged  to  a  partnership,  the  ownership  of  said  store- 
house and  the  property  is  sufiiciently  laid  in  one  of  the  mem- 
bers of  the  partnership. — Smith  v.  State,  145. 

110.  Obtaining  goods  under  false  pretenses;  sufficiency  of  indict- 

ment, — An  indictment  for  obtaining  goods  under  false  pre- 
tenses, which  charges  that  the  defendant  did  make  false  pre- 
tenses to  "Herbert  Evans  with  intent  to  defraud,"  setting  out 
such  pretenses,  and  that  by  means  of  such  false  pretenses,* 
"obtained  from  the  firm  of  Evans  Brothers,  a  partnership 
composed  of  A.  C.  Evans,  Chas.  B.  Evans  and  Herbert  H. 
Evans,"  certain  specified  goods  and  merchandise,  is  not  sub- 
ject to  demurrer  upon  the  ground  that  it  failed  to  show  that 
Herbert  Evans  was  either  a  member  of  the  partnership,  a 
clerk,  servant,  employee  or  agent  of  the  firm  of  Evans  Broth- 
ers; it  not  appearing  from  the  face  of  the  indictment  that 
there  were  two  persons  bearing  the  name  of  Herbert  Evans 
and  the  identity  of  the  name  being  presumptive  of  the 
identity  of  the  person. — Woods  v.  State,  162. 

111.  Carrying  concealed  weapons;  sufficiency  of     complaint.  —  A 

complaint  which  charges  that  within  twelve  months 
before  the  making  thereof  the  defendant  "carried  con- 
cealed about  his  peurson  a  pestol,"  is  not  bad  or  subject 
to  demurrer  for  the  mistake  in  the  spelling  of  the  words 
person  and  pistol;  such  mistake  being  a  mere  clerical  or 
grammatical  error. — Hampton  v.  State,  180. 

XVI.     JuiiORs  AND  Juries. 

112.  Organization  of  jury;  effect  of  court  putting  bach  in  Jury  box 

the  names  of  jurors  drawn  for  special  venires. — While  it  is  im- 
proper for  the  court,  after  drawing  special  venires  from  the 
Jury  box  for  the  trial  of  capital  cases  to  replace  in  the  Jury  box 
the  names  of  the  jurors  so  drawn,  still  if  it  appears  subse- 
quently in  the  drawing  of  a  special  venire  for  the  trial  of 
another  capital  case,  that  no  one  of  the  persons  drawn  on 
the  previous  venires  were  drawn  to  try  such  later  case,  the 
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improper  action  of  the  court  in  returning  to  the  box  the 
names  of  the  Jurors  drawn  on  the  previous  venires  did  not 
deprive  the  defendant,  who  was  subsequently  to  be  tried, 
of  any  legal  right,  nor  did  he  suffer  any  special  injury  by 
such  unlawful  act  on  the  part  of  the  court;  and,  therefore, 
a  motion  to  quash  the  special  venire  subsequently  drawn 
is  properly  overruled. — Jimmerson  v.  State,  18. 
lis. Organization  of  jury  in  capital  case;  quashing  venire. — When 
a  special  venire  is  ordered  in  a  criminal  case,  including  the 
regular  Jurors  drawn  and  •  summoned  for  the  week  of  the 
trial,  it  is  no  objection  to  the  special  venire  and  constitutes 
no  ground  for  quashing  it,  that  the  names  of  persons  drawn 
to  complete  the  panel  of  petit  Jurors  for  the  week  did  not 
appear  upon  the  special  venire  served  upon  the  defendant- 
Johnson  v.  State,  38. 

114.  City  court  of  Montgomery ;  power  as  to  organization  of  juries. 

Although  the  city  court  of  Montgomery  is  an  inferior  court, 
and  of  statutory  creation,  it  is,  ill  all  criminal  matters,  a 
court  of  general  Jurisdiction;  and  in  the  organization  of  grand 
and  petit  juries  for  the  adminiatration  of  the  criminal  law, 
it  possesses  liRe  powers  to  those  conferred  by  the  statutes 
upon  circuit  courts. — hide  v.  State,  43. 

115.  Same;  organization  of  special  grand  jury. — Section  5000  of  the 

Code,  providing  for  the  organization  of  a  special  grand  Jury 
during  the  session  of  the  court  after  the  grand  Jury  has  been 
discharged,  is  not  repealed,  so  far  as  Montgomery  county  1b 
concerned,  by  the  act  of  the  General  Assembly  creating  the 
city  court  of  Montgomery,  and  the  local  statutes  enacted  for 
the  selection  and  drawing  of  Juries  for  Montgomery  county; 
and  where,  during  the  term  of  the  city  court,  after  the  regu- 
lar grand  jury  for  such  term  has  been  discharged,  an  offense 
is  committed  in  Montgomery  county,  the  city  court  has 
authority  and  power,  under  said  statute  (Code,  |  5000),  to 
organize  a  special  grand  jury  for  the  investigation  of  the 
offense. — Ih.  43. 

116.  Same:  same. — In  the  organization  of  a  special  grand  Jury  by 

the  city  court  of  Montgomery,  under  the  provisions  of  the 
statute  providing  therefor  (Code,  $  5000),  where  the  order 
commands  "the  sheriff  forthwith  to  summon  Eighteen  persons 
possessing  the  requisite  qualifications  of  grand  jurors,"  it  is 
no  objection  to  an  indictment  preferred  by  the  grand  jury  so 
organized,  that  the  sheriff  did  not  select  the  names  of  the 
persons  summoned  by  him,  in  obedience  to  the  orders  of  the 
court,  from  tne  ^ury  list  which  is  required  to  be  kept  in  the 
office  of  the  juage  of  probate  by  the  special  jury  law  for  Mont- 
gomery county. — Ih.  43.  . 

117.  Organization  of  jury  in  capital  case;  when  motion  to  quash 

venire  should  he  sustained. — ^When  a  special  venire  is  or- 
dered in  a  criminal  case.  Including  the  regular  jurora  drawn 
and  summoned  for  the  week  of  the  trial,  and  the  list  served 
on  the  defendant  includes  the  names  of  some  who  were 
drawn  but  were  not  summoned  as  jurors  for  the  week  of  the 
trial,  the  venire  should  be  quashed  upon  motion  made  before 
entering  upon  tne  trial. — Smith  v.  State,  72. 

118.  Organization  of  jury;  fact  that  one  of  the  jurors  drawn  is  dead 

no  ground  for  quashing  venire. — The  fact  that  one  of  the 
persons  whose  name  was  drawn  and  placed  upon  the  venire 
for  the  trial  of  a  capital  case  was  dead  at  the  time  the  venire 
was  drawn,  constitutes  no  ground, for  quashing  the  venire; 
there  being  no  evidence  that  the  death  was  known  to  the 
court  at  the  time  of  the  drawing  of  the  jury,  or  of  any 
Vol.  133 
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fraud  by  which  the  name  of  such  dead  juror  was  placed  upon 
the  list. — Watkins  v.  State,  88. 

119.  Organization  of  jury;  when  juror  properly  excused. — When  in 

his  examination  touching  the  qualification  of  one  who  has 
been  summoned  as  a  juror  for  the  trial  oi  a  murder  case, 
it  is  shown  that  he  was  on  the  grand  jury  when  the  in- 
dicttnent  for  an  assault  with  intent  to  murder  the  deceased 
was  found  at,ainst  the  defendant  for  the  same  act  with  which 
he  is  now  charged  with  murder,  and  that  said  juror  was  on 
the  defendant's  bail  bond  for  his  appearance  in  the  present 
case,  it  is  not  error  for  the  court,  of  its  own  motion,  to  ex- 
cuse such  juror  from  sitting  on  the  jury  and  ordering  him  to 
stand  aside. — Scott  v.  State,  112. 

120.  Trial  and  its  incidents:  competency  of  juror. — An  assault  with 

intent  to  murder  is  "an  oftense  of  the  same  character"  as 
murder,  within  the  meaning  of  the  statute  (Code,  §  5016), 
defining  the  grounds  of  challenge  of  jurors  in  criminal  cases; 
and  when  one  who  is  summoned  as  a  juror  for  the  trial 
of  the  defendant  under  an  indictment  for  murder,  is  shown 
to  have  an  indictment  for  assault  with  Intent  to  murder 
pending  gainst  him,  it  is  proper  for  the  court  to  sustain  a 
challenge  for  cause  of  such  juror. — Charleston  v.  State,  118. 

121.  Homicide;  sufficiency  of  verdict  of  jury. — On  a  trial  under  an  iu- 

dictment  for  murder,  a  verdict  of  the  jury  that  "We.  the 
jiiror.  flna  tJae  Defendant  guilty  of  murder  in  the  first  degree 
and  shall  suffer  death,"  though  not  in  proper  form,  is  suffi- 
cient to  support  a  judgment  of  the  court  adjudging  the  de- 
fendant guilty  of  murder  in  the  first  degree,  and  a  sentence 
that  he  be  hanged. — Durrett  v.  Sta^e,  119. 

122.  Same;  agreement  between  counsel  not  binding  upon  jury. — On 

a  trial  under  an  indictment  for  murder,  where  it  is  agreed 
between  the  solicitor  for  the  State  afid  the  defendant  that 
the  defendant  shall  withdraw  his  plea  of  not  guilty  and  enter 
a  plea  of  guilty,  and  that  the  solicitor  should  state  to  the 
jury  that  the  State  would  be  satisfied  with  the  sentence  of 
life  imprisonment,  as  a  punishment,  such  agreement  is  not 
binding  upon  the  jury  and  amounts  to  nothing  more  than  a 
recommendation;  and  if  the  jury  declines  to  carry  out  such 
agreement  and  by  their  verdict  imposes  the  death  penalty, 
such  verdict  Oi  the  jury  is  valid  and  binding. — lb.  119. 

123.  Organization  of  petit  jury  in  capital  case;  excusing  juror  no 

ground  for  quashing  venire. — ^The  fact  that  one  .  who  was 
summoned  as  a  regular  juror  for  the  week  in  which  the 
defendant  in  a  capital  case  was  tried,  and  whose  name 
was  on  the  list  served  upon  the  defendant,  was  excused  by 
the  court  in  the  organization  of  the  regular  juries  for  the 
said  week  and  was  not  in  attendance  on  the  day  of  the 
defendant's  trial,  constitutes  no  ground  for  quashing  the 
venire.— W/iiie  v.  State,  122. 

124.  Minute  entry;   when  presence  of  defendant     shoum     thereby. 

The  minute  entry  of  the  arraignment  of  a  defendant  under 
an  Indictment  for  murder,  which  recites  that  "the  defend- 
ant being  in  open  court  attended  by  his  counsel  and  being 
duly  arraigned,"  etc..  then  continues  showing  the  order 
of  the  court  setting  the  day  for  trial  and  the  drawing  of 
the  special  venire,  and  then  sets  out  the  rulings  of  the 
court  upon  the  motions  to  quash  spch  special  venire,  suffi- 
ciently shows  the  presence  of  the  defendant,  when  the  sev- 
eral motions  to  quash  were  ruled  upon  by  the  court. 
Cawley  v.  State.  128. 

125.  Organization  of  special  venire;  wXien  properly  quashed. — When 

in  the  drawing  of  names  of  persons     to  serve     as     special 
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Jurors  for  the  trial  of  a  capital  case,  the  names  of  persons 
who  were  drawn  for  the  regrular  petit  Juries  for  the  week 
in  which  the  trial  was  to  be  had  are  placed  upon  the  yen- 
ire,  the  venire  thus  drawn  is  improper  and  the  court  should,, 
on  motion  of  the  solicitor,  quash  it  and  proceed  to  draw  an- 
other from  the  jury  box. — lb.   128. 

126.  Same;  same:  error  for  court  to  put  hack  in  box  names  of 

jurors  drawn  for  special  venire. — It  is  error  for  the  court 
to  replace  in  the  Jury  box  the  names  of  Jurors  drawn  to 
serve  upon  a  special  venire,  and  when  after  this  is  done,  a 
special  venire  is  drawn  to  try  another  capital  case,  and  up- 
on it  appears  the  names  of  the  jurors  which  were  drawn 
upon  a  former  special  venire,  the  second  special  venire  will, 
upon  motion   properly  made,  be  quashed. — lb.  128. 

127.  Same;  venire  not  qwMhed  by  reason  of  mistake  in  name  of  one 

of  the  jurors. — A  mistake  In  writing  the  name  of  one  who- 
was  drawn  as  a  special  Juror  to  try  a  capital  case,  furnishes 
no  ground  for  quashing  the  special  venire;  and  the  court 
has  authority  under  the  statute  (Code,  §  5007),  to  correct 
this  mistake  by  discarding  the  name  of  the  person  so  drawn 
and  ordering  another  to  be  forthwith  summoned  to  supply 
his  place.— /5.  128. 

128.  Same;  not  necessary  for    list    served    on    the    defendant     to- 

show  which  are  special  and  regular  jurors. — The  tact  that 
the  list  of  Jurors  served  upon  the  defendant  in  a  capital 
case  does  not  designate  the  names  of  Jurors  specially  drawn 
and  those  drawn  and  summoned  for  the  week  of  the  court 
in  which  the  trial  is  to  be  had,  constitutes  no  grouna  for  quash- 
ing the  venire;  the  statute  (Code,  §S  5004,  5273)  not  requir- 
ing such  designation. — lb.  128. 

129.  Organization  of  Jury;  challenge  of  juror. — ^The     grand     Jury 

which  preferred  an  indictment  against  the  defendant  also 
preferred  indictments  against  several  other  parties  charged 
with  the  same  offense  with  which  the  defendant  was  charged. 
The  several  indictments  against  the  other  parties  were 
pending  in  the  court  and  said  other  persons  were  in 
custody  awaiting  trial  under  said  indictment.  In  select- 
ing the  Jury  for  the  trial  of  the  defendant,  two  of  the 
Jurors,  upon  being  examined  on  their  voir  dire,  testified 
that  they  were  second  cousins  to  two  of  the  other  persons 
who  were  indicted  for  the  same  offense  as  was  the  defend- 
ant. Held:  That  such  relationship  was  a  ground  for  chal- 
lenge for  cause  of  said  jurors,  and  the  court  did  not  err 
in  permitting  the  State  to  challenge  said  jurors  for  cause. 
Thomas  v.  State,  139. 

130.  Organization  of  jury  in  capital  case. — Under  the  provisions  of 

the  statute  regulating  the  manner  of  drawing  and  summon- 
ing special  :'urles  in  capital  cases  (Code,  §  5004),  a  special 
venire,  composed  of  not  less  than  twenty-five  nor  more  than 
fifty  names,  must  be  drawn  for  each  capital  case;  and  it  is 
error  for  the  court  to  draw  one  special  venire  for  the  trial 
of  two  defendants,  separately  indicted  for  separate  and  dis- 
tinct  felonies. — Adams  v.  State,  166. 

131.  Same. — Under  the  provisions  of  the  statute,  it  is  the  right  of 

a  defendant  indicted  for  a  capital  offense  to  have  a  jury  se- 
lected from  all  the  persons  summoned  as  special  jurors,  who 
are  in  attendance  and  who  are  competent  (Code,  §§  5004, 
5005,  5009) ;  and  it  is  not  only  error  for  the  court  to  draw 
one  special  venire  for  the  trial  of  two  defendants  indicted 
for  separate  and  distinct  felonies,  whose  trials  are  set  for 
Vol.  133. 
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the  same  day,  but  it  is  also  error  for  the  court,  after  having 
selected  a  Jury  from  the  special  and  regular  juries,  for  the 
trial  of  one  of  the  defendants,  to  deny  the  other  defendant 
the  right  of  passing  on  said  Jurors  in  the  organization  of 
the  Jury  for  the  latter's  trial.— Ift.  166. 

XVII.     Labceny. 

132.  Indictment;  sufficient  averments  of  ownership  of  property. — In 

an  indictment  for  larceny  from  a  storehouse,  where  the 
storehouse  and  the  property  alleged  to  have  been  stolen 
therefrom  belonged  to  a  partnership,  the  ownership  of  said 
storehouse  and  the  property  is  sufficiently  laid  in  one  of  the 
members  of  the  partnership. — Smith  v.  State,  145. 

133.  Larceny;  presumption  arising  from  possession  of  recently  stolen 

property. — The  unexplained  possession  of  property  recently 
stolen,  does  not,  as  matter  of  law,  raise  a  presumption  of 
guilt  of  larceny;  nor  does  unexplained  possession  of  goods 
belonging  to  another  raise  the  presumption  that  a  larceny 
has  been  committed  and  that  the  possessor  is  guilty  thereof. 
Z&.  145. 

134.  Larceny;  corpus  delicti;  admissiHlity  of  evidence. — On  a  trial 

under  an  indictment  'for  larceny,  until  the  State  has,  by 
positive  or  circumstantial  evidence,  shown  a  prima  facie  lar- 
ceny of  the  property  described  in  the  indictment — introduced 
evidence  tending  to  establish  the  corpus  delicti — ^which  is  a 
question  for  the  determination  of  the  court,  evidence  of  the 
possession  by  the  defendant  of  the  goods  alleged  to  have 
been  stelen  is  inadmissible. — lb.  145. 
lZ5.8ame;  same;  same. — On  a  trial  under  an  Indictment  for  lar- 
ceny, if  the  evidence  introduced  afTords  inference  of  the  lar- 
ceny of  the  goods  alleged  to  have  been  stolen,  the  question 
of  its  sufficiency  is  for  the  determination  of  the  Jury,  and 
it  is  for  the  Jury  to  determine  whether  the  corpus  delicti  has 
been  proven;  and  in  such  a  case  evidence  of  possession  by 
the  defendant  of  goods  of  the  same  kind  as  those  charged  to 
have  been  stolen  is  competent  and   admissible. — Ih.  145. 

XVIII.    Malice. 

See  Homicide. 

XIX.    Obtaining  Goods  ob  Money  Undeb  False  Pbetenses. 

136.  Obtaining  goods  under  false  pretenses;  sufficiency  of  indict- 

ment.— An  indictment  for  obtaining  goods  under  false  pre- 
tenses, which  charges  that  the  defendant  did  make  false  pre- 
tenses to  "Herbert  Evans  with  intent  to  defraud,"  setting 
out  such  pretenses,  and  that  by  means  of  such  false  pre- 
tenses, "obtained  from  the  firm  of  Evans  Brothers,  a  partner- 
ship composed  of  A.  C.  Evans,  Chas.  B.  Evans  and  Herbert 
H.  Evans,"  certain  specified  goods  and  merchaadlse,  is  not 
subject  to  demurrer  upon  the  ground  that  it  failed  to  show 
that  Herbert  Evans  was  either  a  member  of  the  partnership, 
a  clerk,  servant,  employee  or  agent  of  the  firm  of  Evans 
Brothers;  it  not  appearing  from  the  face  of  the  indictment 
that  there  were  two  persons  bearing  the  name  of  Herbert 
Evans  and  the  i^ientity  »f  the  name  being  presumptive  of 
the  identity  of  the  person. — Woods  v.  State,   162. 

137.  Same;  every  pretense  must  not  be  false.^yn  a  trial  under  an 

indictment  for  obtaining  goods  .under  false  pretenses,  it  is 
not  necessary  to  a  conviction  that  every  pretense  charged  in 
the  indictment  should  be  proved;  but  it  is  sufficient  to  au- 
thorize a  conviction  if  a  material  part  of  the  false  pretenses 
charged  be  shown,  and  it  be  further  shown  that  it  was  made 
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with  the  intent  to  defraud  and  that  it  induced  the  person 
sought  to  be  wronged  to  part  with  his  property. — Ih.  162. 

XX.     Pleas  and  Defenses. 

138.  Insanity;  burden  of  proof;  reasonable  doubt. — ^When  Insanity 

is  set  up  as  a  defense  in  a  criminal  case,  the  burden  Is 
upon  the  defendant  to  establish  the  Insanity  to  the  satis- 
faction of  the  jury  by  a  preponderance  of  the  evidence,  and 
a  reasonable  doubt  of  the  defendant's  sanity,  raised  by  all 
the  evidence,  does  not  justify  an  acquittal. — Lide  v.  State, 
43. 

139.  Same;  what  necessary  to  justify  acquittal. — When  insanity  is 

set  up  as  a  defense  in  a  criminal  case,  the  defendant  must 
show  by  a  preponderance  of  the  evidence  (1)  that  at  the 
time  of  the  commission  of  the  crime  he  was  afflicted  with  a 
disease  of  the  brain,  rendering  him  idiotic  or  otherwise  in- 
sane; (2)  that  being  so  afflicted  he  did  not  know  right  from 
wrong  as  applied  to  the  particular  action;  (3)  if  knowing 
right  from  wrong,  that  he  had  by  reason  of  duress  of  such 
mental  disease,  lost  the  power  to  chose  between  right  and 
wrong,  and  to  avoid  doing  the  act;  and  (4)  that  the  crime 
was  so  connected  with  such  mental  disease  in  the  relation 
of  cause  and  effect  as  to  have  been  the  product  of  it  solely. 
lb.  43. 

140.  Trial  and  its  incidents;  motion  in  arrest  of  judgment  must  be 

shown  by  the  record. — ^A  motion  in  arrest  of  Judgment  piust 
^e  presented  to  the  Supreme  Court  for  revision  by  the  record; 
and  when  such  motion  appears  only  In  the  bill  of  excep- 
tions it  will  not  be  considered  on  appeal. — Durrett  v.  State, 
119. 

141.  Homicide;  plea  of  insanity;  admissibility  of  evidence. — On  a 

trial  under  an  indictment  for  murder,  where  the  defendanc 
pleads  not  guilty,  and  not  guilty  by  reason  of  insanity,  slcu 
and  declarations  of  the  defendant  subsequent,  as  well  as 
previous  to  the  killing,  are  admissible  in  evidence  to  show 
his  true  mental  condition  at  the  time  of  the  homicide. 
Cawley  v.  State,  128. 

142.  Same;  plea  of  self  defense  and  insanity;  charge  to  the  jury. 

On  a  trial  under  an  indictment  for  murder,  where  the  de- 
fendant pleads  not  guilty  and  not  guilty  oy  reason  of  in- 
sanity, and  the  two  issues  are  submitted  and  tried  at  the 
same  time,  a  charge  is  erroneous  and  properly  refused 
right  and  wrong,  "yet  if  the  jury  should  believe  from  the 
evidence  that  the  defendant  committed  the  act  under  circum- 
stances which  would  be  criminal  or  unlawful  if  he  was 
sane,  the  verdict  should  be  not  guilty,  if  the  killing  was  an 
offspring  or  product  of  mental  disease  in  the  defendant." 
lb.  128. 

143.  Same;  plea  of  insanity;  charge  to  the  jury. — On  a  trial  under 

an  indictment  for  murder,  where  the  defendant  pleads  not 
guilty  by  reason  of  insanity,  a  charge  is  erroneous  and 
properly  refused  which  instructs  the  jury  that  even  if  they 
should  believe  from  the  evidence  that  the  defendant  at  the 
time  of  the  killing  had  the  capacity  to  distinguish  between 
right  and  wrong,  "yet  if  the  jury  shoull  believe  rrom  the 
evidence  that  defendant  was  moved  to  action  by  the  insane 
impulse  controlling  his  will  or  judgment,  then  he  is  not 
guilty  of  the  offense  .charged." — lb.  128. 

144.  Motion  in  arrest  of  judgment;  how  should  be  shoion  on  appeal 

A  motion  in  arrest  of  judgment,  the  ruling  thereon,  and  the 
reservation  of  the  questlpn  as  to  such  ruling  can  not  be  pre- 
VoL.  132. 
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sented  on  appeal  by  bill  ot  exceptions,  but  must  be  shown 
by  the  record  proper;  and  when  presented  only  by  bill  of 
exceptions,  the  ruling  of  the  trial  court  thereon  will  not  be 
reviewed. — Hampton  v.  State,  180. 

145.  Same;  when  properly  made. — In  a  criminal  case,  a  motion  in 

arrest  of  Judgment  must  be  disposed  of  by  being  denied  or 
granted  after  the  verdict,  and  before  the  court  proceeds  to 
pronounce  sentence  upon  the  accused;  and  when  not  made 
until  after  the.  sentence  is  pronounced,  such  motion  comes 
too  late.— il).  180. 

146.  Pleading    and    practice;   sufficiency    of   replication    to    plea  of 

former  conviction. — ^A  replication  to  the  plea  of  former  con- 
viction which  does  not  either  expressly  or  impliedly  deny  the 
facts  averred  in  said  plea  nor  present  any  issue  of  fact,  is 
subject  to  demurrer. — Walkley  v.  State,  183. 

XXI.     Reasonable  Doubt. 

147.  Homicide;  charge  cw  to  reasonable  douM. — On  a  trial  under  an 

indictment  for  murder,  a  charge  is  free  from  error  and  prop- 
erly given  at  the  request  of  the  State  which  instructs  the 
jury  that  "a  doubt,  to  acquit  the  defendant,  must  be  actual 
and  substantial,  not. mere  possibility  or  speculation.  It  is 
not  a  mere  possibility  or  possible  doubt  because  everything 
relating  to  human  affairs  and  depending  upon  moral  evidence 
is  open  to  some  possible  or  Imaginary  doubt." — Jimmerson 
V.  State,  18. 

148.  Same;  same. — In  such  a  case  a  charge  is  erroneous  and  properly 

refused  whicn  instructs  the  Jury  that  "if  they  believe  from 
all  the  evidence  in  this  case  that  there  existed  in  the  mind 
of  the  defendant  at  the  time  he  fired  the  fatal  shot,  a  reason- 
able apprehension  of  imminent  danger  to  his  life  or  limb, 
then  the  defendant  could  lawfully  act  upon  appearances  and 
kill  the  deceased,  if  the  defendant  was  without  fault  in  bring- 
ing on  the  difficulty."— i&.  18. 

149.  Same;  same. — In  such  a  case  a  charge  is  erroneous  and  proper- 

ly refused  which  instructs  the  jury  that  "if  there  be  a  sin- 
gle Juror  who  has  a  reasonable  doubt  of  the  guilt  of  the 
defendant,  growing  up  out  of  the  evidence  in  this  case,  the 
jury  should  acquit  the  defendant." — Ih.  18. 

150.  Same;  same. — In  such  a  case  a  charge  is  erroneous  and  prop- 

erly refused  which  instructs  the  jury  that  "a  reasonable 
doubt,  is  a  doubt  growing  up  out  of  all  the  evidence,  in  the 
case  for  which  you  can  give  a  reason,  and,  if  there  is  a  reas- 
onable doubt  of  defendant's  guilt,  the  jury  should  acquit  the 
defendant." — lb.  18. 

151.  Same;  charge  as  to  self  defense. — On  a  trial  under  an  indict- 

ment for  murder,  a  charge  which  instructs  the  jury  that 
"an  apprehension  of  imminent  danger  caused  by  acts  or 
demonstrations  by  the  deceased  or  by  threats  or  words 
coupled  with  acts  or  declarations,  is  sufficient  to  justify  a 
deadly  assault  upon  the  deceased,"  is  erroneous  and  properly 
refused.— /b.   18. 

152.  Same:  same. — In  such  a  case,  a  charge  as  to  self  defense,  which 

fails -to  hypothesize  a  reasonable  belief  by  defendant  that  he 
was  in  imminent  peril,  is  erroneous  and  properly  refused. 
lb.  18. 

153.  Charge  of  court    as    to   reasonable   doubt. — In    the   trial  of    a 

criminal  case,  a  charge  is  properly  refused  as  being  argu- 
mentative, which  instructs  the  Jury  that  "before  you  can 
convict  the  defendant  you  must  be  satisfied  to  a  moral  cer- 
tainty not  only  that  the  proof  is  consistent  with  the  guilt 
of  the  defendant,  but  it  is  wholly  inconsistent  with  every 
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other  rational  conclusion,  and  unless  you  are  so  convinced 
by  the  evidence  of  the  defendant's  guilt,  that  you  would 
each  venture  to  act  upon  that  decision  in  matters  of  the 
highest  concern  and  importance  to  your  own  interest,  you 
must  find  the  defendant  not  guilty." — Nevill  v.  State,  99. 

154.  Same;  propriety  of  explanatory  charge. — ^Where  a  court  upon 

the  request  of  the  defendant  instructs  the  jury  that  "I 
charge  you  that  the  only  foundation  for  a  verdict  of  guilty 
is  that  the  entire  jury  shall  believe  from  the  evidence  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty,  that  the 
defendant  is  guilty  as  charged  in  the  indictment,  to  the 
exclusion  of  every  possibility  of  his  innocence  and  every 
reasonable  doubt  of  his  guilt;  and  if  the  State  has  failed 
to  furnish  such  measure  of  proof  and  to  so  impress  the 
minds  of  the  Jury  of  his  guilt,  they  should  find  him  not 
guilty,"  it  is  not  error  for  the  court  by  way  of  explanation 
to  further  instruct  them  orally  that  "tnat  means,  gentle- 
men, that  every  member  of  the  jury  must  believe  the  defend- 
ant is  gujlty  beyond  a  reasonable  doubt  before  a  conviction 
should  be  had."— /&.  99. 

155.  Same;  sam^. — Where  the  court,  at  the  request  of  the  defend- 

ant, Instructs  the  jury  that  "I  charge  you  to  acquit,  unless 
the  evidence  excludes  every  reasonable  supposition  but 
that  of  defendant's  guilt,"  it  Is  not  error  for  the  court  by 
way  of  explanation,  to  further  instruct  the  jury  that  "that 
means  you  must  believe  defendant's  guilt  beyond  a  reason- 
able doubt,  or  acquit. — Ih.  99. 

156.  Same;  charge  as  to  reasonable  doubt. — On  the  trial  of  a  crimin- 

al case,  a  charge  given  by  the  court  at  the  request  of  the 
State,  instructing  the  jury  that  "if  any  one  of  the  jury  has 
a  reasonable  doubt  of  the  guilt  of  the  defendant,  they  are 
not  for  this  reason  required  to  acquit  the  defendant/'  is  free 
from  error. — lb.  99. 

157.  Charge  of  court  to  jury;  reasonable  doubt  and  probability  of 

innocence, — In  the  trial  of  a  criminal  case,  a  charge  re- 
quested by  the  defendant  which  instructs  the  jury  that  "a 
reasonable  doubt  of  defendant's  guilt  is  not  the  same  as  a 
probability  of  his  innocence.  A  reasonable  doubt  of  defend- 
ant's guilt  may  exist  when  the  evidence  fails  to  convince  the 
jury  that  there  Is  a  probability  of  defendant's  innocence," 
asserts  a  correct  legal  proposition,  is  not  ambiguous,  argu- 
mentative or  misleading,  and  its  refusal  is  a  reversible  error. 
Stewart  v.  State,  105. 

158.  Charge  as  to  reasonable  doubt. — In  a  criminal  case,  a  charge 

which  instructs  the  jury  that  in  order  to  convict  they  must 
find  that  "there  is  no  other  possible  or  reasonable  conclusion 
to  be  reached  but  that  of  defendant's  guilt,"  is  erroneous 
and   properly   refused. — White   v.   State,   122. 

159.  Charge  as   to   reasonable  doubt. — On. the  trial  of  a  criminal 

case,  a  charge  which  instructs  the  jury  that  if  they  "have 
a  reasonable  doubt  as  to  the  conclusions  of  the  proof  of 
any  single  fact,  which  it  is  necessary  for  the  State  to  prove, 
they  must  acquit  the  defendant,"  is  confusing  and  calculated 
to  mislead  the  jury,  and  for  these  reasons  is  propet-iy  refused. 
Thomas  v.  State,  139. 

160.  Same;  charge  as  to  reasonable  doubt. — In  a  criminal  case,  a 

charge  which  instructs  the  jury  that  a  reasonable  doubt  "is 
a  doubt  for  which  a  reason  can  be  given,"  is  properly  re- 
fused, being  calculated  to  confuse  Eind  mislead  the  jury. 
Cawley  if.  State,  128. 

Vol.  132. 
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161.  Charge  to  the  jury;  reasonable  doubt. — In  a  criminal  case,  a 

charge  which  instructs  the  jury  that  "unless  the  evidence  is 
such  as  to  exclude  to  a  moral  certainty  every  hypothesis  but 
that  of  the  guilt  of  the  defendant  of  the  otiense  charged  in 
the  Indictment,  you  should  acquit  him,"  is  erroneous  and 
properly  refused,  in  that  it  omits  the  word  "reasonable"  as 
qualifying  "hypothesis." — Smith  v.   State,   145. 

162.  Reasonable  doubt;  c^harge  to  the  jury. — In  a  criminal  case,  a 

charge  which  instructs  the*  jury  that  if  they  "believe  the 
defendant  Is  guilty  from  the  evidence  to  a  moral  certainty," 
they  must  convict  the  defendant,  is  free  from  error,  and  is 
properly  given  at  the  request  of  the  State. — Broipn  v.  State, 
152. 

163.  Char  eg  to  the  jury ;  reasonable  doubt. — In  a  criminal  case,  a 

charge  which  instructs  the  jury  that  "if  you  do  not  believe 
the  evidence  beyond  a  reasonable  doubt  you  are  not  re- 
quired to  find  the  defendant  guilty,"  is  erroneous  and  prop- 
rely  refused. — Hampton  v.  State,  180. 

XXII.     Retailing   SpiBixrous  Liquors. 

See  Selling  Spirituous  Liquors  Contrary  to  Law. 

XXIII.    Robbery. 

164.  Robbery;  sufficiency  of  indictment. — ^An  indictment     for     rob- 

bery which  describes  the  property  alleged  to  have  been  felon- 
iously taken  as  "thirty  cents  in  specie  coin  of  the  United 
States,  consisting  of  one  piece  of  the  denomination  of  twenty- 
five  cents  and  one  piece  of  the  denomination  of  five  cents," 
is  suflftciently  particular  in  the  description  of  said  property, 
and  is  not  subject  to  demurrer  for  vagueness  and  indeti- 
niteness  of  aescription. — Nevill  v.  State,  99. 

165.  Same;  same. — An  indictment  for  robbery  which  describes  the 

property  alleged  to  have  been  feloniously  taTcen  as  *'a  buncU 
of  keys  of  the  value  of  one  dollar,"  and  "a  knife  of  the  value 
of  seventy-five  cents,"  is  sufficiently  particular  In  the  de- 
scription of  said  property,  and  is  not  subject  to  demurrer 
upon  the  ground  of  vagueness  ^and  indeflniteness  of  descrip- 
tion.—/b.  99. 

166.  Same;   when  election  on  the  part  of  the  State  not  required. 

Where  an  indictment  for  robbery  contains  three  counts,  one 
of  which  charges  the  property  feloniously  taken  to  be  "thirty 
cents  in  specie  coin  of  the  United  States,  consisting  ot  one 
piece  of  the  denomination  of  twenty-five  cents  and  one  piece 
of  the  denomination  of  five  cents,"  and  the  second  count 
charges  the  property  alleged  to  have  been  taken  as  "a  bunch 
of  keys  of  the  value  of  one  dollar,"  and  the  third  count 
charges  that  the  defendant  feloniously  took  "a  knife  of  the 
value  of  seventy-five  cents/'  there  is  not  presented  a  case 
for  comR^lling  the  State  to  elect  as  between  the  several 
counts  of  the  indictment  as  to  which  one  he  will  ask  for  a 
conviction. — lb.  99. 

167.  Robbery;  admissibility  of  evidence. — ^Where  two  persons   are 

jointly  indicted  for  robbery  and  a  severance  is  had,  and  up- 
on t"he  trial  of  one  of  them  the  evidence  for  the  State  shows 
that  the  offense  chargea  was  committed  by  the  defendant's 
co-defendant  pointing  a  pistol  at  the  person  alleged  to  have 
been  robbed,  it  is  competent  for  the  State  lo  prove  that  the 
defendant's  co-defendant  was  seen  with  a  pistol  an  hour  or 
two  before  the  commission  of  the  alleged  robbery;  such 
evidence  tending  to  corroborate  the  testimony  for  the  State. 
ID.  99. 
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XXIV.     Selt  Defense. 

1(W.  Homicide;  charge  as  to  self  defense. — On  a  trial  unGer  an  in- 
dictment for  murder,  a  charge  which  instructs  the  Jury  that 
"in  order  to  invoke  the  doctrine  of  self  defense  defendants 
must  have  been  free  from  fault  in  bringing  on  the  difficulty — 
reasonably  free  from  fault  will  not  do,"  is  free  from  error. 
Stevens  v.  State,  28. 

169.  Homicide;  self-defense. — O^  the  trial  under  an  indictment  for 

murder,  charges  to  the  jury  requested  by  the  defendant 
which  postulate  the  defendant's  acquittal  upon  the  plea  of 
self-defense,  are  faulty  and  properly  refused. — Stervart  v. 
State,  105. 

170.  Same;  hurden  of  proof. — Under  a  plea  of  self-defense,  the  bur- 

den of  proof  is  upon  the  defendant,  and  charges  which  place 
the  burden  as  to  this  issue  upon  the  State  are  erroneous 
and  properly  refused. — Ih.  105. 

171.  Same;  homicide. — On  a  trial  under  an  indictment  for  murder, 

a  charge  which  instructs  the  jury  that  "if  there  is  generated 
in  their  minds  by  the  evidence  in  this  case,  or  any  part  of 
it,  after  consideration  of  the  whole  evidence  by  them,  a  well 
founded  doubt  of  defendant's  guilt  of  any  offense,  then  the 
Jury  must  find  the  defendant  not, guilty,"  is  erroneous  and 
properly  refused. — Ih.  105. 

See  Homicide. 

XXV.     Selling   Spirituous  Liquors  Contrary  to  Law. 

172.  Selling  spirituous  liquors;  charge  of  court  on  the  effect     of 

the  evidence. — On  a  trial  under  an  indictment  for  selling 
spirituous,  vinous  or  malt  liquors  without  a  license  and 
contrary  to  law,  where  the  court  in  its  charge  to  the  jury, 
after  instructing  them  as  to  what  constituted  a  sale,  then 
charges  that  the  State  must  show  beyond  all  reasonable 
loubt  that  the  defendant  sold  the  whiskey  in  question  to 
the  party  as  alleged,  or  that  not  being  the  owner  or  in- 
terested in  it  or  in  the  money  paid  for  it,  he  was  acting 
in  the  sale  for  the  qwner  of  the  whiskey,  it  is  error  for 
the  court  to  further  instruct  the  jury  that  "there  was  a  sale 
of  the  liquor  in  this  case  appears  from  the  evidence  almost 
without  dispute;"  this  portion  of  the  charge  being  upon 
the  effect  of  the  evidence. — Winter  v.  State,  176. 

173.  Same;  general  charge  of  court  to  jury. — In  such  a  case,  where 

in  addition  to  the  instructions  contained  In  the  general 
charge  as  above  set  out  the  court  further  instructed  them  that 
in  order  to  convict  the  defendant  they  must  believe  from 
the  evidence  beyond  all  reasonable  doubt  that  he  sold  the 
whiskey  to  the  State's  witness,  or  that  if  he  dia  not.  own 
the  whiskey  he  aided  and  assisted  in  the  sale  as  the  agent 
of  the  owner,  it  is  not  error  for  the  couft  to  further  in- 
struct the  jury  in  its  general  charge  that  "if  you  believe 
from  the  evidence  beyond  all  reasonable  doubt  defendant's 
conduct  was  a  subterfuge  to  sell  his  own  whiskey  to  the 
witness,  then  he  would  be  guilty." — lb.  176. 

174.  Same:  same. — Im  such  a  case,  it  is  not  error  for  the  court  to 

instruct  the  jury  in  its  general  charge  that  "if  the  defend- 
ant had  no  interest  in  the  whiskey,  but  if  you  believe  from 
the  evidence  beyond  all  reasonable  doubt  he  was  acting  as 
the  agent  of  some  one  else  who  owned  the  whiskey  in  mak- 
ing a  sale  to  the  State's  witness,  if  such  sale  was  made,  he 
is  guilty."— /b.  176. 

175.  Same;  charge  to  the  jury. — On  a  trial  under  an  indictment  for 

selling  spirituous,  vinous  or  malt  liquors  without  a  license 
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and  contrary  to  law,  a  charge  is  erroneous  and  properly  re- 
fused as  misleading,  which  instructs  the  jury  that  there  is 
no  presumption  in  this  case  that  the  defendant  was  a  man 
who  had  liquor  to  sell;"  since  the  defendant  may  have  prop- 
erly been  found  guilty  as  cnarged  in  the  indictment,  not- 
withstanding he  had  no  liquor  to  sell. — Ih.  176. 

176.  Solicitinff  sale  of  liquor  in  prohibition  district;  shipment  not 

necessary  to  complete  offense. — ^Under  an  Indictment  for 
soliciting  or  receiving  an  order  for  spirituous,  vinous  or 
malt  liquors  in  a  district  in  which  the  sale  of  such  liquors  is 
prohibited  by  law  (Ck)de,  §  5087),  an  actual  shipment  of 
the  liquor  ordered  is  not  necessary  to  complete  the  offense 
charged;  and,  therefore,  a  charge  is  erroneous  and  properly 
refused  which  instructs  the  Jury  "that  merely  soliciting  or 
receiving  an  order  for  liquor,"  in  the  prohibited  district, 
"which  is  not  shipped  on  that  order,  is  no  offense  under  the 
law." — Levy  v.  State,  190. 

177.  Selling  liquor  to  persons  of  known  intemperate  habits;  consti- 

tuents of  offense;  burden  of  proof. — To  authorize  a  conviction 
under  a  prosecution  for  selling  liquor  to  a  person  of  known 
intemperate  habits,  it  is  necessary  to  show  (1)  that  the  de- 
fendant sold  spirituous,  vinous  or  malt  liquors  to  the  person 
named;  (2),  that  such  person  was  of  intemperate  habits; 
and,  (3),  that  the  defendant  had  knowledge  of  his  intemper- 
ate habits;  and  the  burden  of  establishing  each  and  all  of 
these  facts  is  upon  the  State. — McCormack  v.  State,  202. 

178.  Same;  proof  of  known  intemperate  habits;  admissibility  of  evi- 

dence.— For  the  purpose  of  showing  that  the  defendant  had 
knowledge  of  the  intemperate  habits  of  the  person  to  whom 
he  is  charged  with  having  sold  spiriuous  liquors,  it  is  com- 
petent for  the  State  to  prove  the  contents  of  a  paper  in  the 
defendant's  possession  which  was  written  him  by  the  wife 
of  the  person  of  known  intemperate  habits,  in  which  she  told 
the  defendant  of  such  habits,  and  it  is  not  necessary  as  a 
condition  precedent  to  the  admission  in  evidence  of  such 
testimony,  that  the  State  should  have  demanded  of  the  de- 
fendant the  production  of  the  letter. — lb.  202. 

179.  Same;  same;  same. — For  the  purpose  of  showing  that  the  de- 

fendant had  knowledge  of  the  known  intemperate  habits  of 
the  person  to  whom  he  is  charged  with  having  sold  spiritu- 
ous liquors,  it  is  competent  for  the  brother  of  said  person  to 
whom  the  liquor  was  alleged  to  have  been  sold  to  testify 
that  he  hald  told  the  defendant  not  to  sell  whiskey  to  his 
brother,  and  further  for  the  State  to  prove  by  other  witnesses, 
that  said  person  was  frequently  within  twelve  months  pre- 
ceeding  the  triai,  under  the  influence  of  intoxicants;  an<I, 
.  likewise  the  testimony  of  such  person's  brother  that  he 
had  been  a  man  of  intemperate  habits  for  six  years,  is  ad- 
missible in  evidence. — lb.  202. 

180.  Selling  liquor  to  person  of  known  intemperate  habits;  charge 

of  court. — In  a  prosecution  for  selling  spirituous  liquors  to 
a  person  of  known  intemperate  habits,  where  the  State  elects 
to  prosecute  for  a  sale  alleged  to  have  been  made  on  August 
7,  and  there  was  evidence  on  the  part  of  the  defendant 
tending  to  show  that  on  August  6  he  was  returning  officer  at 
the  general  election  and  did  not  finish  the  count  until  ten 
o'clock  on  August  7,  when  he  went  to  the  saloon  where  the 
sale  was  alleged  to  have  been  made,  and  remained  there 
between  fifteen  and  thirty  minutes  and  then  went  home  and 
slept  until  six  o'clock  in  the  evening,  but  there  was  posi- 
tive evidence  on  the  part  of  the  State  that  the  defendant  sold 
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whiskey  to  a  designated  person  on  August  7th,  a  charge  is 
erroneous  and  properly  refused  which  instructs  the  jury  that 
"if  you  believe  from  the  evidence  that  defendant  was  a  re- 
turning officer  of  the  election  on  August  7th,  and  went  to 
the  Palace  Saloon  and  between  fifteen  and  thirty  minutes 
went  to  Fattens  or  Lands,  and  then  went  home  and  slept 
until  6  o'clock  that  evening,  your  verdict  should  be  for  the 
defendant."— Jl).  202. 

XXVI.     Trial  ajjd  Its  Incidents. 

181.  Trial  and  its  incidents;  sufficiency  of  sentence  of  court  on  con- 

viction for  manslaughter. — Where,  on  a  trial  under  an  in- 
dictment for  murder,  the  jury  returns  a  verdict  of  guilty  of 
manslaughter  in  the  first  degree,  fixing  the  punishment  of 
the  defendant  at  imprisonment  in  the  penitentiary  for  two 
years,  a  sentence  of  the  court  which  follows  the  minute  en- 
try showing  the  return  of  the  verdict  of  the  jury,  and  after 
reciting  that  the  defendant  had  nothing  to  say  why  the  sen- 
tence of  the  law  should  not  be  pronounced  upon  him,  then 
reads:  "It  is  therefore,  considered  by  the  court  and  it  is 
the  judgment  and  sentence  of  the  court  that  the  said  defend- 
ant [naming  him]  be  imprisoned  in  the  penitentiary  of  the 
State  of  Alabama  for  a  term  of  two  years,"  is  valid  and  suffi- 
cient to  show  that  the  judgment  of  the  court  was  invoked 
and  pronounced  upon  the  guilt  of  the  defendant. — Stevens 
V.  State,  28. 

182.  Same;  sufficiency  of  verdict  of  jury. — Where  two  defendants 

are  jointly  indicted  and  tried  for  murder,  a  verdict  of  the 
jury  that  "We,  the  jury,  find  the  defendants  guilty  of  man- 
slaughter in  the  first  degree,  and  fix  the  punishment  at  two 
years'  imprisonment,"  if  defective  by  reason  of  ambiguity, 
such  defect  is  removed  by  the  jury  stating,  in  answer  to 
questions  asked  by  the  court  in  the  presence  of  the  defend- 
ant, that  the  word  "defendants"  Included  both  the  defendants; 
and  it  is  permissible  for  the  court  to  remove  any  ambiguity 
by  making  such  inquiries  of  the  jury. — Ih.  28. 

183.  Trial  and  its  incidents;  order  of  court  clearing  court  room. 

A  trial  court  has  not  only  the  power,  but  it  is  its  duty, 
in  the  trial  of  cases,  to  prevent  demonstrations  of  approval 
or  disapproval  by  spectators  in  the  court  room;  and  it  is  no 
ground  of  objection  that  during  the  trial  of  a  criminal  case, 
the  court  had  the  court  room  cleared  of  all  spectators,  because 
of  applause  in  the  audience  occasioned  by  the  remarks  of 
counsel  during  his  argument  to  the  jury. — Lide  v.  State,  4o. 

184.  Trial  and  its  incidents;  right  of  court  to  direct  form  of  verdict. 

On  a  trial  of  a  criminal  case,  where  the  jury  returns  a  ver- 
dict which  is  irregular  in  form,  it  is  not  error  for  the  court 
to  Instruct  the  jury  as  to  the  proper  form  of  the  verdict 
and  direct  them  to  retire  for  the  purpose  of  making  the 
necessary   corrections. — lb.   43. 

185.  Robbery;  when  election  on  the  part  of  the  kj.ate  not  required. 

Where  an  indictment  for  robbery  contains  three  counts,  one 
of  which  charges  the  property  feloniously  taken  to  be  "thirty 
cents  in  specie  coin  of  the  United  States,  consisting  of  one 
piece  of  the  denomination  of  twenty-five  cents  ana  one  piece 
of  the  denomination  of  five  cents."  and  the  second  count 
charges  the  property  alleged  to  have  been  taken  as  "a  bunch 
of  keys  of  the  value  of  one  dollar,"  and  the  third  count 
charges  that  the  defendant  feloniously  took  "a  Knife  or  the 
value  of  seventy-five  cents,"  there  is  not  presentea  a  case  for 
compelling  the  State  to  elect  as  between  the  several  counts 
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of  the  indictment  as  to  which  one  he  will  ask  for  a  convic- 
tion.—^V'eviZZ  17.  State,  99. 
18^.  Trial  and  its  incidents;  ics:ien  not  error  for  court  to  aijourn  from 
court  room  to  another  room  in  the  court  house  for  the  pur- 
pose of  examining  witness. — It  is  not  error,  nor  a  ground  of 
objection  from  any  point  of  view,  that  during  the  trial  of  a 
criminal  case  the  court,  with  the  jury,  the  defendant,  officers 
of  the  court  and  attorneys  repaired  from  tne  court  room, 
where  the  trial  was  being  conducted,  to  the  sheriff's  office, 
which  was  in  another  part  of  the  court  house,  for  the  pur- 
pose of  examining  a  witness  for  the  State,  who  was  suffer- 
ing from  rheumatism,  and  who  could  not  be  brought  into 
the  court  room  without  considerable  pain  to  him. — Scott  v. 
State,  112. 

187.  Trial  and  its  incidents;  competency  of  juror. — An  assault  with 

intent  to  murder  is  "an  offense  of  the  same  cnaracter"  as 
murder,  within  the  meaning  of  the  statute  (Code,  !|  5016), 
defining  the  grounds  of  challenge  of  jurors  in  criminal  cases; 
and  when  one  who  is  summoned  as  a  juror  for  the  trial 
of  the  defendant  under  an  indictment  for  murder,  is  shown 
to  have  an  indictment  for  assault  with  intent  lo  murder 
pending  against  him,  it  is  proper  for  the  court  to  sustain  a 
challenge  for  cause  of  such  juror. — Charleston  v.  State,  118. 

188.  Trial  and  its  incidents;  motion  in  arrest  of  judgment  must  te 

shown  hy  tCie  record. — A  motion  in  arrest  of  judgment  must 
be  presented  to  the  Supreme  Court  for  revision  by  the  rec- 
ord; and  when  such  motion  appears  only  in  the  bill  of  excep- 
tions it  will  not  be  cpnsidered  on  appeal. — Durrett  v.  State, 
119. 

189.  Same;  sufficiency  of  verdict  of  jury. — On  a  trial  under  an  in- 

dictment for  murder,  a  verdict  of  the  jury  that  "We,  the 
juror,  find  the  defendant  guilty  of  murder  in  the  first  degree 
and  shall  suffer  death,"  though  not  in  proper  form.  Is  sufli- 
cient  to  support  a  judgment  of  the  court  adjudging  the  de- 
fendant guilty  of  murder  in  the  first  degree,  and  a  sentence 
that  he  be  hanged. — Ih.  119. 

190.  Same;  agreement  between  counsel  not  binding  upon  jury. — On 

a  trial  under  an  indictment  for  murder,  where  It  is  agreed 
between  the  solicitor  for  the  State  and  the  defendant  that 
the  defendant  shall  withdraw  his  plea  of  not  guilty  and 
enter  a  plea  of  guilty,  and  that  the  solicitor  should  state 
to  the  jury  that  the  State  would  be  satisfied  with  the  sen- 
tence of  life  imprisonment,  as  a  punishment,  such  agree- 
ment is  not  binding  upon  the  jury  and  amounts  to  nothing 
more  than  a  recommendation;  and  if  the  jury  declines  to 
carry  oui  such  agreement  and  by  their  verdict  Imposes  the 
death  penalty,  such  verdict  of  the  Jury  is  valid  and  binding. 
Ih.  119. 

191.  Homicide;  when  production  of  bundle  of  clothing  during  trial 

mthout  injury  to  defendant. — ^Where  on  a  trial  under  an 
indictment  for  murder,  the  court,  at  the  request  of  the 
solicitor,  had  a  bundle  of  clothing  found  at  the  house  of  the 
def^dant's  co-defendant  produced  in  court,  and  such  bundle 
was  laid  where  the  jury  could  see  it.  but  it  Is  not  shown 
that  the  bundle  wm  opened  and  its  contents  exposed  to  the 
jury,  no  injury  resulted  to  the  defendant  from  such  action 
on  the  part  of  the  court. — White  v.  State,  122. 

192.  Trial  and  its  incidents:  right  of  court  to  adjourn  from  time  to 

time. — A  court  has  the  inherent  power  to  adjourn  its  sitting 
from  time  to  time  within  the  time  allowed  by  law  for  hold- 
ing the  term;  and  the  exercise  of  this  power  operates  merely 
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as  a  postponement  of  the  business,  and  is  not  the  ending 
of  the  term;  and,  therefore,  under  the  statute  regulating  the 
terms  of  and  proceedings  in  the  county  court  of  Elmore  county, 
providing  that  the  regular  term  "may  continue  until  the 
business  is  disposed  of,"  (Local  Acts,  1898-99,  p.  257),  the  ad- 
journment of  the  court  upon  the  day  fixed  for  the  holding 
of  the  regular  term,  to  some  subsequent  day,  prior  to  the 
time  of  holding  the  next  succeeding  term,  does  not  amount 
to  an  adjournment  sine  die,  but  is  a  temporary  adjournment 
from  one  day  to  another  day  of  said  regular  term. — Walkleg 
V.  State,  183. 

193.  Pleading  and  practice;  sufficiency  of  replication  to  plea  of  for- 

mer conviction. — ^A  replication  to  the  plea  of  former  convic- 
tion which  does  not  either  expressly  or  impliedly  deny  the 
facts  averred  in  said  plea  nor  present  any  issue  or  fact,  U 
subject  to  demurrer. — Ih.  183. 

194.  Trial  and  its  incidents;  reading  from  law  hooks  in  argument 

to  jury. — It  is  not  error  for  Uie  court  to  refuse  to  allow  de- 
fendant's counsel  in  his  argument  to  the  jury  to  read  ex- 
tracts from  law  books. — lb.  183. 

XXVII.    Venue. 

195.  Change  of  venue;  opinions  of  affiants  not  sufficient. — ^Where,  on 

an  application  for  a  change  of  venue,  the  affidavits  filed  in 
support  thereof  contain  the  mere  expression  of  the  opinion 
of  the  parties  making  them,  without  stating  any  distinct, 
tangible  facts  upon  which  such  opinions  are  based,  the  ap- 
plication is  properly  overruled,  since  the  mere  belief  of  the 
party  applying  for  a  change  of  venue,  or  of  the  witnesses 
he  introduces,  that  a  fair  and  impartial  trial  can  not  be  had 
in  the  county  in  which  the  Indictment  is  found,  is  insufll- 
cient;  facts  and  circumstances  rendering  such  a  trial  im- 
probable must  appear. — Lide  v.  State,  43. 

XXVIII.     Verdict,   Judgment  and  Sentence. 

i96.  Trial  and  its  incidents;  sufficiency  of  sentence  of  court  on  cof^ 
viction  of  manslauQ^vter. — Where,  on  a  trial  under  an  in- 
dictment for  murder,  the  jury  returns  a  verdict  of  guilty  of 
manslaughter  in  the  first  degree,  fixing  the  punishment  of 
the  defendant  at  imprisonment  In  the  penitentiary  for  two 
years,  a  sentence  of  the  court  which  follows  the  minute  «i- 
try  showing  the  return  of  the  verdict  of  the  jury,  and  after 
reciting  that  the  defendant  had  nothing  to  say  why  the  sen- 
tence of  the  law  should  not  be  pronounced  upon  him,  then 
reads:  ''It  is  therefore,  considered  by  the  court  and  it  is 
the  judgment  and  sentence  of  the  court  that  the  said  defend- 
ant [naming  him]  be  imprisoned  in  the  penitentiary  of  the 
State  of  Alabama  for  a  term  of  two  years,"  In  valid  and  sufll- 
cient  to  show  that  the  judgment  of  the  court  was  invoked 
and  pronounced  upon  the  guilt  of  the  defendant. — Stevens  r. 
State,  28. 

197.  Same;  sufficiency  of  verdict  of  jury. — ^Where  two  d^fendanta 
are  jointly  indicted  and  tried  for  murder,  a  verdict  of  the 
jury  that  "We,  the  jury,  find  the  defendants  guilty  of  man- 
slaughter in  the  first  degree,  and  fix  the  punishment  at  two 
years'  imprisonment,"  if  defective  by  reason  of  ambiguity, 
such  defect  is  removed  by  the  jury  stating,  In  answer  to 
questions  asked  by  the  court  in  the  presence  of  the  defend- 
ant, that  the  word  "defendants"  included  both  the  defend- 
ants; and  it  is  permissible  for  the  court  to  remove  any  am- 
biguity by  making  such  inquiries  of  the  jury. — lb.  28. 
Vol.  132. 
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198.  Trial  and  its  incidents;  right  of  court  to  direct  form  of  ver- 

dict.— On  a  trial  of  a  criminal  case,  where  the  Jury  returns 
a  verdict  which  is  irregular  in  form,  It  is  not  error  for  the 
court;  to  instruct  the  jury  as  to  the  proper  form  of  the  ver- 
dict and  direct  them  to  retire  for  the  purpose  of  making 
the  necessary  corrections. — Lide  v.   State,  43. 

199.  Homicide;  verdict  of  jury;  sufficiency  thereof. — A  verdict    of 

the  Jury  that  "We,  the  Jury,  find  the  defendant  gnilty  of 
manslaughter  and  fix  the  punishment  at  five  years  in  the  pen 
itenitary,"  is  suflftcient  to  show  that  the  Jury  found  the  de- 
fendant guilty  of  manslaughter  in  the  first  degree,  and  is 
sufllcient  to  sustain  a  sentence  of  imprisonment  in  the  peni- 
tentiary  for  five  years. — Watkins  v.   State,  88. 

200.  Same;  sufficiency  of  verdict  of  jury. — On  a  trial  under  an  in- 

dictment for  murder,  a  verdict  of  the  the  Jury  that  "We,  the 
Juror,  find  the  defendant  guilty  of  murder  in  the  first  de- 
gree and  shall  suffer  death,"  though  not  in  proper  form,  is 
sufficient  to  support  a  Judgment  of  the  court  adjudging  the 
defendant  guilty  of  murder  in  the  first  degree,  and  a  sen- 
tence that  he  be  hanged. — Durrett  v.  State,  119. 

201.  Minute  entry;  when  presence  of  defendant  shovm     thereby. 

The  minute  entry  of  the  arraignment  of  a  defendant  under 
an  indictment  for  murder,  which  recites  that  "the  defend- 
ant being  in  open  court  attended  by  his  counsel  and  being 
duly  arraigned,"  etc.,  then  continues  showing  the  order  of 
the  court  setting  the  day  for  trial  and  the  drawing  of  the 
si>ecial  venire,  and  then  sets  out  the  rulings  of  the  court 
upon  the  motions  to  quash  such  special  venire,  sufficiently 
shows  the  presence  of  the  defendant,  when  the  several  mo- 
tions to  quash  were  ruled  upon  by  the  court. — Cawley  v. 
State,  128. 

202.  Motion  in  arrest  of  judgment;  how  should  he  shoum  on  appeal, 

A  motion  in  arrest  of  Judgment,  the  ruling  thereon,  and  the 
reservation  of  the  question  as  to  such  rulings  can  not  be  pre- 
sented on  appeal  by  bill  of  exceptions,  but  must  be  shown 
by  the  record  proper;  and  when  presented  only  by  bill  of 
exceptions,  the  ruling  of  the  trial  court  thereon  will  not  be 
reviewed. — Hampton  v.  State,  180. 

203.  Same;  when  properly  made. — In  a  criminal  case,  a  motion  in 

arrest  of  Judgment  must  be  disposed  of  by  delng  denied  or 
granted  after  the  verdict,  and  before  the  court  proceeds  to 
pronounce  sentence  upon  the  accused;  and  whien  not  made 
until  after  the  sentence  is  pronounced,  such  motion  comes 
too  late.— 7!).  180. 

DAMAGES. 

1.  Trespass;  recovery  of  exemplary  or  vindictive  damages. — In  an 

action  of  trespass,  exemplary  or  vindictive  aamages  are  re- 
coverable if  the  trespass  Is  committed  with  a  bad  motive, 
with  an  intent  to  harrass  or  oppress  or  to  injure. — Hicks 
Bros.  V.  Swife  Creek  Mill  Co.,  411. 

2,  Damages  for  personal  injuries;  when  not  shown  to  he  excessive. 

In  an  action  against  a  street  railway  company,  to  recover 
damages  for  personal  injuries,  where  it  is  shown  that  oy 
reason  of  the  injuries  sustained  the  plaintiff's  right  arm  was 
paralyzed  and  the  InJ^ury  resulted  in  his  oeing  sick  and  dis- 
abled for  several  months,  and  being  subjected  to  heavy  ex- 
penses for  meoical  and  hospital  fees,  and  had'  suffered  great 
mental  and  physical  pain,  and  was  prevented  from  perform- 
ing the  duties  of  his  occupation  for  several  months,  a  ver- 
dict assessing  his  damages  at  $2,300  can  not  be  said  to  be  ex- 
cessive.— Montgomery  St.  R.   Co.   v.  Mason,   508. 
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DECEDENTS'  ESTATES. 

See  Estates. 
DEEDS. 

1.  Deed;  constrnction  thereof;  estates  created. — A  deed  whereby 

the  owner  of  real  and  personal  property  conveyed  it  to  a  desig- 
nated person  in  trust  for  the  use  of  his  son  M.  for  life,  and 
at  his  death  "for  the  use  and  benefit  of  the  heirs  of  M.  at 
the  time  of  his  death  and  their  heirs  and^  assigns  forever. 
But  in  case  he  shall  leave  no  heir  or  heirs  living  at  the  time 
of  his  death,  then  and  in  that  case  the  same  real  and  per- 
sonal estate  shall  go  to  the  heirs  at  law  of  the  said"  grantor, 
''living  at  the  time  of  the  death  of  the  said  M.  and  to  be  dis- 
tributed according  to  the  laws  of  the  State  of  Alabama  for 
the  distribution  of  intestate  estates."  and  it  is  apparent  from 
the  instrument  itself  and  from  the  situation  and  circumstances 
of  the  parties  that  it  was  written  by  a  person  unacquainted 
with  the  use  of  legal  technical  words,  and  that  the  word 
heirs  used  in  the  first  limitation  meant  cnildren,  issue  or  de- 
scendants of  M.  living  at  his  death,  such  deed  vested  in  M. 
a  life  estate  with  remainder  to  his  children  living  at  his 
death.— Find/ey  v.  Hill  229. 

2.  Ejectment;  delivery  of  deed;  admissibility  of  evidence. — In  an 

action  of  ejectment,  where  the  material  question  at  issue  is. 
whether  there  was  a  sufficient  delivery  of  the  deed  to  pass 
title  to  the  property  involved  in  the  suit,  and  the  evidence 
shows  that  after  signing  and  acknowledging  the  deed  the 
grantor  therein  left  it  with  his  attorney,  who  haa  been  rep- 
resenting him  in  making  an  exchange  of  lands  with  the 
grantee  in  said  deed,  it  is  competent  to  introauce  evidence 
of  the  transactions  between  the  grantor  and  the  grantee,  and 
what  was  said  and  done  at  the  time  of  the  delivery  of  the 
deed  by  both  of  said  parties  as  well  as  the  attorney. — Fitsf' 
Patrick  v,  Brigman,  242. 

3.  Ejectment;  delivery  of  deed;  charge  of  court  to  jury. — In  an 

action  of  ejectment,  where  the  material  question  at  issue  is. 
whether  there  was  a  sufficient  delivery  of  the  deed  to  pass 
title  to  the  property  involved  in  the  suit,  and  there  was  evi- 
dence introduced  from  which  the  jury  might  have  mrerred  au 
intention  on  the  part  of  the  grantor  to  deliver  the  deeu  to  the 
grantee  named  therein,  the  general  affirmative  charge  re- 
quested by  either  party  is  properly  refused;  the  intention  of 
the  grantor  in  the  transaction  being  a  question  of  fact  to  be 
determined  by  the  jury  from  the  circumstances  attendant  at 
the    time.— /&.    242. 

4.  Deed;  cancellation  for  fraud  or  unfair  advantage. — Where  by 

the  practice  of  fraud  upon  or  the  taking  of  undue  advantage 
of  one  who  is  infirm  with  age  and  mentally  weak,  a  convey- 
ance of  land  is  obtained  for  a  grossly  inadequate  considera- 
tion, the  grantor  in  said  deed  or,  upon  the  death  of  the  grant- 
or, the  heirs  can  maintain  a  bill  in  equity  to  rescind  said 
contract  of  sale  and  have  the  deed  cancelled  and  set  aside. 
Walling  v.  Thomas.  426. 

5.  Same;  same;  waiver  of  right. — The  right  to  rescind  a  contract 

of  sale  and  to  have  the  deed  of  conveyance  cancelled  may  be 
waived  by  the  party  in  whom  the  right  resides,  whether  he  be 
the  party  originally  injured,  or  his  successor  in  interest;  and 
while  such  waiver  may  be  implied  from  conduct  inconsistent 
with  the  intention  to  rescind,  as  evidenced  by  long  acquiescence 
in  the  transaction,  the  mere  delay  in  instituung  proceedings  to 
avoid  the  deed,  is  subject  to  explanation  showing  that  it  was 
not  caused  by  acquiescence  in  the  sale. — lb.  426. 
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DEPOSITIONS. 

1.  Deposition  under  the  statute;  should  he  suppressed  when  taken 
before  only  one  of  tu>o  named  commissioners. — Where,  in  a 
civil  case,  interrogatories  are  filed  under  the  statute  (Code, 
§  1835),  and  the  commission  issued  by  the  clerk  names  two 
persons  as  commissioners,  and  the  certificate  attached  to  the 
deposition  taken  under  said  commission  is  signed  by  only  one 
of  the  commissioners,  and  recites  that  he  alone  took  the  depo- 
sition of  the  witness  to  whom  the  interrogatories  were  pro- 
pounded, and  the  adverse  party  is  shown  not  to  have  waived 
the  absence  of  the  other  commissioner,  the  taking  of  the 
deposition  by  only  one  of  the  commissioners  was  invalid,  and 
upon  a  motion  properly  made,  the  deposition  so  taken  will 
be  suppressed;  and  this  is  true  although,  it  was  not  shown  why 
the  absent  commissioner  did  not  act,  and  there  was  no  evidence 
that  he  did  not  have  notice  as  required  by  the  statute,  but  it 
was  shown  that  the  commissioner  who  acted  was  suggested  by 
the  party  propounding  the  interrogatories  and  the  name,  of  the 
other  commissioner  was  inserted  in  the  commission  upon  the 
suggestion  of  the  adverse  party.  (Dowdell,  J.,  dissenting.) 
Montgomery  8t.  R.  Co.  v.  Mason,  508. 

DESCENT  AND   DISTRIBUTION- 

1.  Descent  and  distribution;  when  toidow  is  entitled  to  all  the  per- 
sonal property  of  deceased  husband, — Under  the  statute, 
where  a  person  dies  intestate  and  leaves  a  widow  but  no 
children,  the  widow  is  entitled  to  all  the  personal  estate, 
(Code,  §  1462) ;  and  the  fact  that  at  the  time  of  the  death  of 
the  husband  he  and  his  wife  were  separated,  does  not  affect 
the  descent  and  distribution  as  prescribed  by  the  statute, 
provided  the  marriage  relation  in  law  continued. — Nolen  v. 
Doss,  259. 

DETINUE. 

1.  Detinue;    sufficiency    of     plea. — In    an    action    of    detinue,    a 

plea  that  **defenaant  further  suggests  that  the  title  to  suit  is 
partly  based  upon  a  mortgage,"  presents  no  material  issue, 
and  should,  upon  motion,  be  stricken  from  the  file. — Elston 
V.  Roop  d  Sewell,  331. 

2.  Bame;  same. — In  such  action,  a  plea  which  attempts  only  to  set 

up  fraud  in  the  execution  of  the  mortgage  covering  the  prop- 
erty sued  for  by  the  defendants  to  the  plaintiffs,  without  show- 
ing that  plaintiff's  title  to  or  right  to  recover  the  property  de- 
pended upon  or  was  affected  by  the  alleged  fraud,  presents  no 
defense  to  the  action  and  is  subject  to  demurrer  and  motion 
to  strike.— 7&.  331. 

3.  Detinue;  mortgage  of  personal  property;  sufficiency  of  judgment. 

Where  in  an  action  of  detinue,  the  plaintiff's  right  to  posses- 
sion is  claimed  under  a  mortgage  which  was  given  to  se- 
cure the  performance  of  a  contract,  which  the  mortgagor  de- 
fendant had  failed  to  perform,  if  there  is  a  suggestion  made 
upon  the  record  that  the  suit  was  by  a  mortgagee  against  a 
mortgagor,  as  provided  by  statute,  (Code,  §  1477),  and  the 
cause  is  tried  by  the  court  without  the  intervention  of  a  jury, 
it  is  proper  for  the  court  in  rendering  judgment  to  ascertain 
the  amount  of  the  mortgage  debt  to  the  amount  expressly 
stipulated  for  in  the  mortgage,  as  liquidated  damages  which 
were  to  accrue  upon  the  failure  of  the  defendant  to  perform 
said  contract. — lb.  331. 

4.  Mortgage  of  personal  property;  right  of  possession  thereunder: 

detinue;  admissibility  in  evidence, — A  mortgage  of  personal 
property,  in  the  absence  of  a  stipulation     to     the    contrary. 


Digitized  by 


Google 


746  INDEX. 

DETINUE— Continued. 

vestB  in  the  mortgagee  a  right  to  immediate  possession;  and 
when  such  mortgage  is  given  to  secure  the  performance  of  a 
contract,  if  the  mortgagor  fails  to  perform  the  contract, 
the  mortgagee  can  maintain  an  action  of  detinue  for  the  mort- 
gaged property,  and  said  mortgage  is  not  rendered  Inadmis- 
sible in  evidence  by  the  non-production  of  the  contract,  the 
performance  of  which  was  Intended  to  be  secured  by  the  exe- 
cution of  the  mortgage. — Ih.  331. 
5.  Action  of  detinue;  when  sufficient  transfer  of  mortgage. — In  an 
action  of  detinue,  where  the  plaintiff  claims  the  property  sued 
for  under  a  mortgage  alleged  to  have  been  transferred  to  him 
by  a  corporation,  which  mortgage  was  shown  to  have  been 
lost,  and  the  president  of  the  corporation  testified  tnat  he  de- 
livered and  transferred  to  the  plaintiff  said  mortgage,  but 
did  not  write  out  any  transfer  thereof  on  the  back  of  the 
mortgage  until  after  the  suit  was  brought,  such  evidence  ia 
sufficient  to  carry  to  the  jury  the  question  whether  or  not 
the  plaintiff  was  the  legal  owner  of  the  mortgage. — Clem  tr. 
Wise,  403. 

DIVORCE. 

1.  Bill  for  a  divorce;  equity  pUading;  orders  of  chancellor  for 
taking  funher  testimony  after  submission  of  cause. — On  a  bilt 
filed  by  a  husband  against  his  wife  for  a  divorce  upon  the 
ground  of  voluntary  abandonment,  a  decree  prf>  ronfesso  wa» 
rendered.  The  cause  was  then  submitted  by  complainant  for 
decree  In  vacation  upon  testimony  taken  by  him.  After  the 
submission,  the  chancellor,  for  the  purpose  of  informing  him- 
self as  to  whether  there  existed  a  defense  to  the  bill,  prepared 
interrogatories  to  be  propounded  to  the  defendant,  which  he 
directed  the  register  to  have  answered.  The  register  obeyed 
these  instructions,  but  the  complainant  had  no  knowledge  or 
notice  of  the  time  ana  place  of  taking  the  answers,  nor  was 
he  .given  an  opportunity  to  file  cross  interrogatories,  to 
cross  examine  the  defendant  as  a  witness.  Held\  That  In 
such  a  proceeding  the  complainant  was  denied  a  right  to 
which  he  was  entitled,  and  that  the  answers  of  the  respond- 
ent  to  the  interrogatories  so  propounded  should  not  have 
been  considered  by  the  chancellor  as  evidence,  and  that, 
therefore,  a  decree,  based  upon  such  answer  denying  to  com- 
plainant the  divorce  as  prayed  for,  was  erroneous. — Wilkinson 
V.  Wilkinson,  381. 

DURESS. 

1.  Duress  of  goods;  when  party  entitled  to  cancellation  of  contracU 

When  the  possession  of  one's  goods  is  unlawfully  held  against 
him,  and  he  has  such  an  important,  urgent  and  immediate 
occasion  for  their  iMssession  and  use  as  can  not  be  subserved 
by  a  resort  to  the  courts  to  recover  them,  he  may  avoid  any 
contract  he  enters  into  with  the  wrongdoer,  in  order  to  re- 
gain possession  of  his  goods;  the  duress  of  the  goods  under 
such  circumstances  rendering  the  contract  invalid. — Glass  ^ 
Co.  V.  Haygood,  489. 

2.  Duress  as  ground  for  equitable  relief. — Duress  employed  to  pro- 

cure a  conveyance  of  property,  although  a  species  of  fraud, 
is  not  of  itself  a  ground  for  equitable  interference. — Tread- 
well  V.  Torbert,  504. 

EASEMENTS. 

1.    License  to  enter  land;  when  in  parol  revocable;  estoppel— A 
parol  license  to  do  an  act  upon  the  land  of  another  is  revoc- 
Vol.  132. 
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able  at  the  option  of  the  licensor,  although  the  licensee  has 
performed  acts  thereunder,  or  has  expended  money  in  reli- 
ance thereon;  and  the  fact  that  the  license  is  executed  or  that 
money  has  been  expended  by  the  licensee  does  not  equitably 
estop  the  licensor  from  revoking  the  license. — Hicks  Bros. 
V.  Swift  Creek  Mill  Co.,  411. 

2.  Same;  revoked  by  sale. — ^A  license  to  do  or  perform  an  act  up- 

on the  lands  of  another  being  a  personal  privilege,  is  revoked 
by  the  death  of  the  licensor  or  by  his  conveyance  or  the  lands 
to  another,  or  whatever  would  deprive  him  of  doing  the  acts 
in  question  or  giving  permission  to  others  to  do  them. 
lb.  411. 

3.  Same;  can  not  ripen  into  an  easement, — Since  an  easement  is 

an  interest  In  or  over  the  soil  of  another,  a  mere  parol  license 
to  do  an  act  upon  the  land  of  the  licensor  can  not  ripen  into 
an  easement,  conferring  any  permanent  interest  in  said  land, 
which  is  not  revocable  by  sale  thereof. — lb.  411. 

4.  Easement  of  view  a  valuable  right  and  can  be  preserved. — ^An 

easement  of  view  or  prospect  from  every  part  of  a  public 
street  is,  like  light  and  air,  a  valuable  right  of  which  the 
owner  of  a  building  abutting  on  a  street  can  not  be  deprived 
by  an  encroachment  upon  the  street  by  a  coterminous  or 
adjacent  proprietor;  and  to  enjoin  the  erection  and  mainten- 
ance of  a  building  which  would  obstruct  the  enjoyment  of 
such  right,  the  owner  of  a  building  can  maintain  a  bill  in 
equity. — First  Nat.  Bank  v.  Tyson,  459. 

5.  Same;  municipal  authorities  can  not  grant  the  right  to  main- 

tain public  nuisance. — ^The  authorities  of  a  municipality  have 
no  power  to  authorize  the  encroachment  upon  a  sidewalk  by 
the  erection  and  maintenance  thereon  of  a  part  of  a  build- 
ing; and  it  Is  not  a  condition  precedent  to  the  maintenance 
of  a  bill  to  enjoin  the  erection  and  maintenance  of  such  ob- 
struction, that  the  complainant,  who  owned  the  adjacent  or 
co-terminous  building  has  applied  without  success,  to  the 
authorities  of  the  city  for  relief. — lb.  459. 

BJE3CTMBNT. 

1.  Ejectment;  delivery  of  deed;  admissibility  of  evidence. — In  an 

action  of  ejectment,  where  the  material  question  at  issue  is, 
whether  there^  was  a  sufficient  delivery  of  the  deed  to  pass 
title  to  the  property  involved  in  the  suit,  and  the  evidence 
shows  that  after  signing  and  acknowledging  the  deed  the 
grantor  therein  left  It  with  his  attorney,  who  had  been  rep- 
resenting him  in  making  an  exchange  of  lands  with  the 
grantee  in  said  deed,  it  is  competent  to  introduce  evidence 
of  the  transactions  between  the  grantor  and  grantee,  and 
what  was  said  and  done  at  the  time  of  the  delivery  of  the 
deed  by  both  of  said  parties  as  well  as  the  attorney. — Fitz- 
Patrick  v.  Brigman,  242. 

2.  Ejectment;  delivery  of  deed;  charge  of  court  to  jury. — In  an 

action  of  ejectment,  where  the  material  question  at  issue  is, 
whether  there  was  a  sufficient  delivery  of  the  deed  to  pass 
title  to  the  property  involved  in  the  suit,  and  there  was  evi- 
dence introduced  from  which  the  Jury  might  have  inferred 
an  intention  on  the  part  of  the  grantor  to  deliver  the  deed  to 
the  grantee  named  therein,  the  general  affirmative  charge 
requested  by  either  party  is  properly  refused;  the  intention 
of  the  grantor  in  the  transaction  being  a  question  of  fact  to 
be  determined  by  the  Jury  from  the  circumstances  attendant 
at  the  time.— Jb.  242. 
3.  Same;  same;  same. — In  such  a  case,  a  charge  is  properly  re- 
fused as  being  misleading,  which  would  authorize  the  Jury 
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to  conclude  that  the  delivery  of  the  deed  to  the  grantee  in 
person  was  necessary,  in  order  to  constitute  a  delivery  thereof. 
lb.  242. 

4.  Judgment;  same;  action  of  ejectment, — In  an  action  of  ejecimeni. 

the  cause  was  tried  by  the  court  without  the  intervention  of  a 
Jury.  The  only  witnes^s  testifying  in  the  case  were  intro- 
duced by  the  plaintiff.  The  material  contention  was  as  to  the 
contents  of  a  lost  deed;  the  plaintiff's  contention  being  tliat 
this  deed  conveyed  a  life  estate  to  their  mother,  with  remaind- 
er in  fee  to  them,  while  the  defendant's  contention  was  that 
said  deed  conveyed  an  absolute  fee  simple  title  in  the  mother. 
The  testimony  of  four  of  the  witnesses  introduced  by  the 
plaintiff  tended  to  show  that  the  life  estate  to  the  mother  with 
remainder  to  her  children  was  conveyed  by  said  deed,  but  the 
statements  of  these  witnesses  were  more  of  their  construc- 
tion of  the  deed  than  statements  as  to  their  recollection  of  its 
contents,  or  the  contents  in  substance,  and  two  of  the  wit- 
'  nesses  had  never  read  the  deed,  but  had  heard  it  read  about 
forty  years  before  the  trial.  The  other  three  of  the  witnesses 
introduced  by  the  plaintiff  had  each  read  the  deed,  and  each 
stated  positively  that  It  contained  no  conveyances  of  a  life 
estate  to  the  mother  with  remainder  to  her  children,  but  was 
an  absolute  warranty  deed  to  the  mother,  saying  nothing 
about  a  life  estate.  Held:  That  with  such  conflict 
in  the  testimony  of  the  witnesses  introduced  by  the  plaintiff, 
the  judgment  of  the  court  in  favor  of  the  defendant  cop' 
not  be  said  to  be  plainly  erroneous,  and,  therefore,  such  judg- 
ment will  not  be  reversed. — Laster  v,  Blackwelh  337. 

5.  Same;  same. — To  reverse  a  judgment  on  appeal,  there  must  be 

manifest  error  appearing  in  the  record;  and  in  an  action  of 
ejectment,  where  the  plaintiffs  claim  title  as  remaindermen 
under  a  lost  deed,  but  there  is  no  evidence  in  the  record  that 
the  life  tenant  was  dead  at  the  commencement  of  the  suit,  a 
judgment  in  favor  of  the  defendant  can  not  be  said  to  be  er- 
roneous, and  will  not  be  reversed. — Ih,  337. 

6.  Ejectment;  when  adverse  possession  shown. — In  an   action   of 

ejectment,  where  the  plaintiffs  claim  title  as  heirs  at  law  of 
their  deceased  father,  and  the  defendant  who  was  also  a  son 
of  the  deceased  claimed  title  by  adverse  possession,  and  it  is 
shown  without  conflict  that  auring  the  period  of  defendant's 
occupation  of  the  land  down  to  the  death  of  the  father,  the 
father  lived  on  the  land  with  the  defenuant  and  his  family, 
that  the  defendant  gave  in  the  lands  for  taxes  in  the  name  of 
his  father,  and  by  other  unequivocsd  acts  recognized  the  lat- 
ter's  title  to  the  land,  and  the  evidence  further  shows  that 
the  defendant  entered  into  possession  by  permission  of  the 
father  and  not  in  hostility  to  him,  the  law  in  such  case  refers 
the  possession  to  the  title,  and  the  .defendant  is  shown  not  to 
have  been  In  adverse  possession ;  and  under  such  eviaence  the 
plaintiffs  will  be  entitled  to  recover. — Butler  v.  Butler^  373. 

7.  Same;  adverse  possession;  when  declarations  hy  defendant  not 

admissible  in  evidence. — In  an  action  of  ejectment,  wnere  the 
plaintiffs  claim  title  as  heirs  at  law  of  their  deceased  father, 
and  the  defendant  who  was  also  a  son  of  the  deceased  claims 
title  by  adverse  possession,  and  it  is  shown  that  during  the 
period  of  the  defendant's  occupation  of  the  land  down  to  the 
death  of  the  father,  the  latter  also  lived  on  the  land  with  the 
defendant  and  his  family,  and  by  unequivocal  acts  throughout 
that  period  recognized  the  title  of  his  father  to  the  lands, 
and  that  his  possession  was  acquired  by  permission  of  the 
father,  declarations  of  the  defendant  to  a  third  person  that 
Vol.  132. 
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he  claimed  the  land  as  his  own,  are  of  no  consequence,  and 
are  immaterial  and  inadmissible  in  evidence. — Ih.  373. 

8.  Same;  same;  inadmissible  evidence. — In  such  a  case,  tne  decla- 

rations of  the  father  and  the  fact  that  he  had  given  the 
land  to  the  defendant  and  that  he  had  put  the  defendant  in 
possession  are  inadmissible  in  evidence. — Ih.  373. 

9.  Ejectment  by  tenants  in  common;  proper  judgment  therein. — In 

an  action  of  ejectment  where  the  plaintiffs  and  defendants 
are  tenants  in  common,  and  the  plaintiffs  claim  an  undivided 
interest  in  said  lands,  upon  a  verdict  returned  In  favor  of 
the  plaintiffs,  a  judgment  in  their  favor  declaring  that  they 
recover  of  the  defendant  the  undivided  interest  sued  for  in 
the  complaint  is  proper,  and  in  such  case  it  is  not  material 
whether  all  of  the  tenants  in  common  are  joined  in  the  actlou. 
Ih.  373. 

10.  Ejectment  against  receiver;  can  not  he  maintained  without  con- 

sent of  court  making  appointment. — ^Where  a  receiver,  in 
obedience  to  an  order  of  the  court  appointing  him,  goes  into 
possession  of  land  and  holds  it  subject  to  the  control  of  the 
court,  a  third  party  claiming  to  be  the  owner  of  said  land 
and  who  was  ousted  by  the  receiver,  can  not  maintain  an 
action  of  ejectment  against  such  receiver  to  recover  posses- 
sion of  the  land,  without  the  consent  or  order  of  the  court 
by  which  the  appointment  was  made. — Baker  v.  Carraway, 
502. 

EMPLOYER  AND  EMPLOYE. 

See  Master  and  Servant. 
ERROR. 

See  Appeal  and  Error. 
ESTATES. 

1.  Deed;  construction  thereof;  estates  created. — A  deed  whereby 

the  owner  of  real  and  personal  property  conveyed  it  to  a 
designated  person  in  trust  for  the  use  of  his  son  M.  for  life, 
and  at  his  death  "for  the  use  and  benefit  of  the  heirs  of  M. 
at  the  time  of  his  death,  and  their  heirs  emd  assigns  forever. 
But  in  case  he  shall  leave  no  heir  or  heirs  living  at  the  time 
of  his  death,  then  and  in  that  case  the  same  real  ana  per- 
sonal estate  shall  go  to  the  heirs  at  law  o^  said"  grantoi, 
*'living  at  the  time  of  the  death  of  the  said  M.  and  to  be  dis- 
tributed according  to  the  laws  of  the  State  of  Alabama  for 
the  distribution  of  intestate  estates,"  and  it  is  apparent  from 
the  instrument  itself  and  from  the  situation  and  circum- 
stances of  the  parties  that  it  was  written  by  a  person  un- 
acquainted with  the  use  of  legal  technical  words,  and  that  the 
word  heirs  used  in  the  first  limitation  meant  children,  issue 
or  descendants  of  M.  living  at  his  death,  such  deed  vested 
in  M.  a  life  estate  with  remainder  to  his  children  living  at 
his  death.— FtndZcy  v.  Hill,  229. 

2.  Claim  oifainst  insolvent  estate;  objection  must  he  filed  within 

the  time  fixed  hy  statute. — Objections  to  the  allowance  of  a 
claim  against  an  insolvent  estate,  upon  which  issue  is  to  be 
made  up  between  the  claimant  and  the  party  interposing  the 
objection  under  the  statute,  (Code,  §  313),  must  question  the 
merits  or  validity  of  the  particular  claim  for  matters  separate 
from  its  status  in  respect  of  its  filing;  and  if  such  objections 
are  not  filed  within  the  time  prescribed  therefor  by  the  statute, 
after  the  declaration  of  insolvency,  all  defenses  existing  or  oc- 
curing  within  that  period  are  barred. — Chirstopher  v.  Stew- 
art, 348. 
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3.  Same;  statute  of  limitations. — The  statute  of  limitations  does 

not  run  against  a  claim  which  has  been  filed  against  an  InaoW- 
ent  estate;  hence  where  an  objection  to  such  claim  is  based  on 
the  statute  of  limitations  and  is  filed  after  the  time  prescribed 
by  the  statute  for  filing  objections,  the  bar  created  by  the  lat- 
ter statute  is  not  avoided  by  a  statement  annexed  to  such  ob- 
jection that  the  objection  arose  after  the  claim  was  filed. 
II).  348. 

4.  Same;  same;  what  decree  will  support  an  appeal. — ^Where  objec- 

tions to  a  claim  against  an  insolvent  estate  are  filed  after  the 
time  prescribed  therefor  by  statute  and  are  apparently  invalid, 
an  order  of  the  probate  court,  made  in  advance  of  tlie  settle- 
ment, striking  them  from  the  file,  will  not  support  an  appeal; 
the  order  in  such  case  not  being  within  the  purview  of  subdi- 
vision 6.  section  458  of  the  Code,  or  of  other  statutes,  provid- 
ing for  appeals. — Ih.   348. 

5.  License  to  enter  land;  when  in  parol  revocable;  estoppel. — ^A 

parol  license  to  do  an  act  upon  the  land  of  another  is  revoc- 
able at  the  option  of  the  licensor,  although  the  licensee  has 
performed  acts  thereunder,  or  has  expended  money  in  reli- 
ance thereon;  and  the  fact  that  the  license  is  executed  or 
that  money  has  been  expended  by  the  licensee  does  not 
equitably  estop  the  licensor  from  revoking  the  license. — Hicks 
Bros.  V.  Swift  Creek  Mill  Co.,  411. 

6.  Same;  revoked  hy  sale. — A  license  to  do  or  perform  an  act  up- 

on the  lands  of  another  being  a  personal  privilege,  is  revoked 
by  the  death  of  the  licensor  or  by  his  conveyance  of  the  lands 
to  another,  or  whatever  would  deprive  him  of  doing  the  acts 
in  question  or  giving  permission  to  others  to  do  them. 
lb.  411. 

7.  Same;  can  not  ripen  into  an  easement. — Since  an  easement  ts 

an  interest  in  or  over  the  soil  of  another,  a  mere  parol  license 
to  do  an  act  upon  the  land  of  the  licensor  can  not  ripen  into 
an  easement,  conferring  any  permanent  interest  in  aaid  land, 
which  is  not  revocable  by  sale  thereof. — 16.  411. 

8.  Estates;  when  vested  remainder  created  by  will. — Where  a  tes- 

tator under  his  ^111  devises  land  to  his  wife  for  life,  which 
is  "after  her  death  to  be  equally  divided  between  my  [his] 
children  which  may  then  be  surviving,"  the  wife  takes  e  life 
estate  in  the  land  and  each  of  the  children  of  the  testator 
takes  a  vested  remainder  subject  to  be  divested  only  by  the 
survivorship  of  one  or  more  of  such  children  after  the  fall- 
ing in  of  the  life  estate. — Acree  v.  Dabney,  437. 

9.  Same;  same;  when  purchaser  from  remainderman  acquires  title; 

ejectment. — Where  a  testator  devises  his  land  to  his  wife  for 
life  which  is,  "after  her  death  to  be  equally  divided  oetwe-^n 
my  [his]  children  which  may  then  be  surviving,"  and  the  life 
tenant  and  each  of  the  children  of  the  testator  executes  a 
warranty  deed  to  such  land,  the  grantee  in  such  deed  acquires 
a  fee  simple  title  to  said  land;  and  the  death  of  each  of  the 
children  of  the  testator  before  the  death  of  the  life  tenant 
does  not  give  the  heirs  of  the  remaindermen  the  right  to 
maintain  an  action  of  ejectment  against  the  grantee  in  said 
deed.— 16.    437. 

ESTOPPEL. 

1.  Licence  to  enter  land;  when  in  parol  revocable;  estoppel. — ^A 
parol  license  to  do  an  act  upon  the  land  of  another  is  revoc- 
able at  the  oi>tion  of  the  licensor,  although  the  licensee  has 
performed  acts  thereunder,  or  has  expended  money  in  reli- 
ance thereon;  and  the  fact  that  the  license  Is  executed  or 
Vol.  132. 


Digitized  by 


Google 


INDEX.  751 

ESTOPPEL — Continued.  , 

that  money  has  been  expended  by  the  licensee  does  not 
equitably  estop  the  licensor  from  revoking  the  license. 
Hicks  Bros,  v.  Swift  Creek  Mill  Co.,  411. 
.  Bin  filed  to  abate  mill  dam  as  a  nuisance;  estoppel. — ^Where  a 
bill  is  filed  seeking  to  have  abated  as  a  nuisance  a  mill  dam, 
the  facts  that  the  complainant  at  the  time  of  the  erection 
of  said  dam  consulted  with  the  defendant  and  advised  him  as 
to  the  manner  of  its  erection  and  was  aware  that  the  de- 
fendant was  expending  money  In  the  construction  of  said 
dam,  and  the  mill  which  was  to  be  operated  by  the  pond  caused 
from  the  dam,  do  not  work  an  estoppel  upon  the  complainant 
to  maintain  such  bill,  upon  the  ground  that  the  maintenance 
of  such  .dam  produced  ill  health  in  the  family  of  the  complain- 
ant and  of  other  people  in  the  vicinity;  and  such  facts  con- 
stitute no  defense  to  such  bill. — Richards  v.  Daugherty,  56^. 

EVIDENCE. 

I.     Admissibujty  and  Relevancy. 

1.  Action  to  recover  for  personal  injuries;  admissibility  of  evidence. 

In  an  action  to  recover  damages  .for  personal  injuries,  where 
there  was  evidence  tending  to  show  that  the  plaintiff  con- 
tinued to  suffer  more  or  less  from  the  injury  ever  since  it 
was  received,  it  is  competent  to  ask  a  witness  who  was 
shown  to  have  been  with  the  plaintiff,  as  to  whether  or  not 
he  had  heard  the  plaintiff  give  expressions  of  pain  or  suffer- 
ing since  he  received  the  .  injuries  complained  of. — Postal 
Tel.  C.  Co.  V.  Jones,  217. 

2.  Action  on  an  attachment  bond;  admissibility  of  evidence. — In  an 

action  upon  an  attachment  bond,  where  it  is  shown  that  the 
writ  of  attachment  was  not  in  the  file  and  was  lost,  it  is  com- 
petent for  the  plaintiff  to  introdwce  in  evidence  the  motions 
made  by  the  defendants  in  the  attachment  suit  to  substitute 
the  writ  of  attachment  and  for  a  writ  of  venditioni  exponas 
directing  the  sheriff  to  sell  the  property  levied  upon  as  shown 
by  his  return  on  the  attachment  writ. — Hamilton  v.  Maxwell, 
233. 

3.  Ejectment;  delivery  of  deed;  admissibility  of  evidence. — In  an 

action  of  ejectment,  where  the  material  question  at  Issue  is, 
whether  there  was  a  sufficient  delivery  of  the  deed  to  pass 
title  to  the  property  involved  in  the  suit,  and  the  evidence 
shows  that  after  signing  and  acknowledging  the  deed  the 
grantor  therein  left  it  with  his  attorney,  who  had  been  rep- 
resenting him  in  making  an  exchange  of  lands  with  the 
grantee  in  said  deed,  it  is  competent  to  inVoduce  evidence 
of  the  transaction  between  the  grantor  and  the  grantee,  and 
what  was  said  and  done  at  the  time  of  the  delivery  of  the 
deed  by  both  of  said  parties  as  well  as  the  attorney. — Fitz- 
Patrick  V.  Brigman,  242. 

4.  Descent  and  distribution;    admissibility    of    evidence. — ^Where 

on  the  final  settlement  of  the  administration  of  a  decedent's 
estate,  the  material  question  is  as  to  whether  or  not  his 
widow  is  entitled  to  take  the  personal  property  of  the  estate, 
there  being  no  children,  testimony  tending  to  show  that  the 
wife  of  the  decedent,  at  the  time  of  his  death,  lived  apart 
from  him  and  cohabited  with  another  man,  holding  herself 
out  as  his  wife,  is  incompetent,  immaterial  and  properly  ex- 
cluded.— Nolen  V.  Doss,  259. 

5.  Action  against  a  railroad  company;  admissibility  of  evidence. 

In  an  action  against  a  railroad  company  by  an  employee  to 
recover  for  personal  injuries,  where  the  complaint  alleges  that 
by  reason  of  certain  stated  negligence  on  the  part  of  the  engi- 
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Tieer  the  couplinpr  pin  'was  thrown  with  great  force  agrainst  the 
plaintiff's  face,  striking  him  near  his  eye,  whereby  serious  in- 
jury was  Inflicted  on  the  plaintiff,  his  right  eye  being  per- 
manently Impaired,"  and  "from  which  plaintiff  has  suffered 
great  mental  and  physical  pain  and  anguish,"  it  is  competent 
for  the  plain ^.^  to  introduce  testimony  showing  that  from 
the  stroke  of  the  pin  he  had  suffered  pain,  :n  Having  head- 
aches, and  In  having  pains  darting  through  his  head  in  the 
region  of  the  eye. — Bir.  80.  R.  R.  Co.  v.  Cuzzart,  262. 

6.  Same;  same. — In  such  a  case,  where  the  plaintiff  had  testified 

that  since  the  injury  described  in  the  complaint,  his  eyes  or 
one  of  them,  had  in  consequence  of  such  injury  been  inflamed 
and  weak,  it  is  not  competent  for  the  defendant,  on  cross  ex- 
amination of  the  plaintiff,  to  prove  the  condition  of  the  eyes 
of  the  plaintiff's  father  and  mother,  or  of  his  brothers  and 
sisters.— Jb.    262. 

7.  Action  for  false  imprisonment;  evidence  of  plaintifTs  character 

not  admissible. — In  an  action  to  recover  damages  for  false  im- 
prisonment, where  the  plaintiff's  character  has  not  been  as- 
sailed, proof  of  his  good  character  is  wholly  irrelevant  to  any 
of  the  issues  involvea,  and  such  evidence  should  be  excluded. 
Davis  V.  Sanders.  275. 

8.  Action  for  malicious  prosecution;  admissibility  of  evidence. — In 

an  action  against  the  Southern  Express  Company  to  recover 
damages  for  malicious  prosecution,  where  the  principal  issue 
in  the  case  was  as  to  whether  the  defendant  had  instigated 
or  encouraged  the  prosecution  of  the  plaintiff  for  robbing  an 
express  car,  inquiries  and  statements  addressed  by  the  de- 
tective or  special  agent  of  the  defendant  to  a  witness,  after 
the  plaintiff  had  been  arrested  and  before  his  discharge,  con- 
cerning plaintiff's  movements  and  expenditure  of  money  re- 
cently after  the  robbery,  are  competent  and  admissible  in  evi- 
dence as  indicating  that  the  defendant  employed  efforts  to  ob- 
tain evidence  for  use  in  said  prosecution. — 80.  Express  Co. 
V.  Couch,  285. 

9.  Saine;  same. — In  such  a  case,  it  Is  competent  for  the  plaintiff 

on  cross  examination  of  the  person  who  swore  out  the  war- 
rant for  his  arrest,  to  show  that  the  special  agent  or  de- 
tective in  the  employment  of  the  defendant  expressed  the 
opinion  to  such  person  that  he  had  sufficient  evidence  to  con- 
vict the  plaintiff  of  the  robbery  charged. — lb.  285. 

10.  Same;  same. — In  such  a  case.  It  is  competent  for  the  defendant 

to  show  that  the  person,  upon  whose  affidavit  the  warrant  of 
arrest  o(  the  defendant  was  sued  out,  before  making  said  affi- 
davit and  suing  out  such  warrant,  submitted  fully  and  fairly 
all  the  facts  in  regard  .to  plaintiff's  guilt  to  a  reputable  prac- 
ticing attorney,  and  was  by  him  advised  that  the  evidence 
was  sufficient  to  justify  plaintiff's  conviction;  such  evidence 
having  a  tendency  to  show  that  the  prosecution  of  the  plain- 
tiff was  by  such  person  independent  of  defendant's  influence. 
lb.  285. 

11  Action  against  endorsers  of  note;  admissibility  of  evidence. — In 
an  action  against  two  endorsers  of  a  note,  where  the  allega- 
tions of  the  complaint  are  sufficient  to  show  that  each  of  the 
defendants  separately  endorsed  said  note,  any  evidence  on  the 
part  of  either  of  them  that  he  made  the  several  and  individu- 
al promises  to  pay  the  debt  is  good  as  against  him.  and  evi- 
dence tending  to  show  that  each  defendant  recognized  the 
debt  as  his  individual  obligation  and  made  such  promises  is  • 
admissible  in  evidence. — Broum  v.  Fowler,  310. 

12.  Same;  same, — In  an  action  by  the  payee  against  an  endorser  of 
a  note,  where  it  is  alleged  in  the  complaint  that  the  defend- 
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ants  had  promised  to  pay  said  indebtedness,  and  by  reason  of 
such  promise  the  plaintiff  was  induced  to  delay  the  institution 
of  the  suit  against  the  maker  until  after  the  first  term  to 
which  it  could  nave  been  brought,  evidence  of  the  solvency  of 
the  maker  of  the  note  at  the  time  it  fell  due,  and  the  amount 
of  property  owned  by  the  maker  and  its  value,  is  entirely  ir- 
lelevant  to  any  issue  in  the  case  and  is  inadmissible. — l}f. 
310. 

13.  Same;  same. — In  an  action  by  the  payee  of  a  note  against  the 

endorsers  thereon,  where  it  is  alleged  in  the  complaint  that 
the  defendants  had  promised-  to  pay  said  indebtedness,  and 
by  reason  of  such  promise  the  plaintiff  was  induced  to  delay 
the  institution  of  the  suit  against  the  maker  until  after  the 
first  term  of  the  court  to  which  it  could  have  been  brought, 
and  such  promise  is  denied  by  the  plaintiffs,  and  it  is  shown 
that  the  maker  of  the  note  was  a  corporation,  it  is  competent 
for  the  plaintiff  to  show  that  the  defenaants,  who  were  the 
endorsers  of  said  note,  owned  a  majority  of  the  capital  stock 
of  the  corporation  which  was  the  maker  of  said  note,  at  the 
maturity  of  said  note. — lb.  310.    • 

14.  Same;  same. — In  such  a  case  the  testimony  of  a  witness  thai 

the  defendants  had  stated  to  him  that  they  had  promised  the 
plaintiff  to  pay  said  o^ote^  is  admissible  in  evidence. 
/&.  310. 

15.  Same;  same, — In  such  a  case,  a  letter  written  by  one  of  the  de- 

fendants to  the  broiher  of  the  plaintiff,  which  shows  an  indi- 
vidual promise  uy  said  defendant  to  pay  said  note,  is  admis- 
siWe  in  evidence.— 15.  310. 

16.  Mortgage  of  personal  property;  right  of  possession  thereunder; 

detinue;  admissibility  in  evidence. — A  mortgage  of  personal 
property,  in  the  absence  of  a  stipulation  to  the  contrary, 
vests  in  the  mortgagee  a  right  to  immediate  possession;  and 
when  suoh.  mortgage  Is  given  to  secure  the  performance  of  a 
contract,  if  the  mortgagor  fails  to  perform  the  contract,  the 
mortgagee  can  maintain  an  action  of  detinue  for  the  mort- 
gaged property,  and  said  mortgage  is  not  rendered  inadmis- 
sible in  evidence  by  the  non-production  of  the  contract,  the 
performance  of  which  was  intended  to  be  secured  by  the  exe- 
cution of  the  mortgage. — Elston  v,  Roop  d  Sewell,  331. 

17.  Probate  of  vHU;  admissibility  in  evidence  of  circumstances  at- 

tending execution  of  the  vnU. — In  the  contest  of  the  probate 
of  a  will,  where  each  of  the  attesting  witnesses  are  dead,  and 
the  principal  issue  is  as  to  whether  or  not  the  will  was  duly 
executed,  and  the  genuineness  of  the  signatures  of  each  of  the 
attesting  witnesses  has  been  shown,  it  is  competent  for  a 
witness  who  was  staying  with  the  testatrix  and  who  had  seen 
the  will  and  recognized  the  signature  of  the  testatrix  imme 
diately  after  its  execution,  to  testify  to  the  circumstances  at- 
tendant upon  the  execution  of  said  will,  such  as  the  reasons 
why  the  will  was  made,  the  going  to  the  room  of  tne  testatrix 
of  the  lawyer  and  attesting  witnesses  for  the  purpose  of  its 
execution;  and  this  is  true,  although  such  witness  was  not 
In  the  room  at  the  time  of  the  writing  of  the  will,  or  when 
it  was  signed  by  any  one,  and,  therefore,  did  not  see  its  exe- 
cution.—Woodroo^  V.  Hundley,  395. 

18.  Same;  ycfhen  evidence  relating  to  revocation  inadmissible. — Ou 

the  contest  of  the  probate  of  a  will,  where  one  of  the  grounds 
of  contest  was  that  the  will  had  been  revoked  and  the  pro- 
ponent had  shown  prima  facie  its  due  execution,  declarations 
of  Uie  testatrix  that  the  instrument  offered  for  prot)ate  was 
not  her  wllL  euicI  the  fact  that  after  its  execution  she  haa 
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sold  or  offered  to  sell  certain  property  disposed  of  by  said 
will,  or  that  there  had  been  a  change  In  the  testatrix'  church 
relations,  or  that  the  estrangement  between  the  testatrix  and 
the  contestant's  father  had  been  adjusted  before  her  death, 
are  Immaterial  and  constitute  no  evidence  of  a  revocation  and, 
therefore,   Incompetent  as  evidence. — lb,   395. 

19.  Evidence;  admissibility  of  mortgage  in  action  of  assumpsit. — In 

an  action  of  assumpsit,  wherein  the  plaintiff  claims  the  value 
of  a  certain  number  of  pounds  of  lint  cotton,  which  It  is 
averred  In  the  complaint  defendant  owed  plaintiff  under  a 
written  Instrument  or  mortgage  made  by  the  defendant,  the 
mortgage  referred  to  in  the  complaint  is  admissible  in  evi- 
dence; and  it  is  no  valid  objecton  to  the  introduction  of  such 
mortgage  in  evidence  that  the  plaintiff  had  not  shown  that  it 
was  given  for  a  bona  fide  subsisting  debt. — Ingram  v.  Bus- 
sey,  539. 

20.  Action  upon  insurance  policy;  admissibility  of  evidence. — ^When 

an  insured,  who  has  contracted  for  Insurance,  informs  the 
agent  of  the  Insurance  company  who  is  authorized  to  issue 
the  policy,  of  his  desire  to  take  out  a  policy  of  fire  insurance 
upon  a  house  and  points  out  to  such  agent  which  house  it  is. 
and  the  agent,  in  describing  the  house  insured  in  the  policy, 
makes  it  uncertain  which  house  is  included  therein,  in  an 
action  upon  said  policy,  it  is  competent  for  the  insured  to 
testify  as  to  whether  or  not  he  pointed  out  to  the  agent  the 
house  that  was  burned  as  the  one  which  was  to  be  insured 
and  told  him  that  that  was  the  house  upon  which  he  wished 
the  insurance. — Ala.  Mut.  F.  Ins.  Co.  v.  Minchener,  632. 

II.     Burden  of  Peoof. 

21.  Bill  in  equity  to  remove  cloud  from  title;    burden    of    proof. 

Where  a  bill  is  filed  by  a  married  woman  to  remove  a  cloud 
from  her  title,  and  the  title  of  the  complainant  is  claimed  by 
mesne  conveyances  from  her  husband,  and  the  defendant  in 
his  answer  sets  up  that  the  conveyances  by  which  the  com- 
plainant claims  title  were  made  to  hinder,  delay  and  defraud 
the  defendant  and  other  creditors  of  the  husband,  the  bur- 
den is  upon  the  complainant  to  establish  her  title  and  pos- 
session as  alleged  in  the  bill,  and  to  show  a  consideration  paid 
for  the  property,  and  in  falling  to  meet  this  burden  the  com- 
plainant is  not  entitled  to  the  relief  prayed. — Collier  v.  Car- 
Hsle,  478. 

22.  Action  against  railroad  company  as  bailee;  burden  of  proof. — in 

an  action  against  a  railroad  company  to  recover  for  the  loss 
of  goods,  under  a  count  which  seeks  to  recover  against  the 
defendant  as  a  voluntary  bailee,  the  burden  is  upon  the  plain- 
tiff to  show  negligence  on  the  part  of  the  defendant;  and  in 
the  absence  of  proof  showing  negligence,  the  plaintiff  is  not 
entitled  to  recover. — Frederick  v.  L.  d  N.  R.  R.  Co.,  486. 

23.  Fraudulent  conveyance;  burden  of  proof. — In  an  action  by  an 

existing  creditor  to  set  aside  a  conveyance  as  fraudulent,  the 
burden  •f  proof  is  on  the  complaining  creditor  to  show  the 
existence  of  his  debt;  but  the  existence  of  the  debt  being 
shown  and  the  conveyances  being  admitted,  the  burden  of 
proof  is  on  the  grantee  in  the  conveyance  to  show  the  bona 
fides  of  the  transaction. — Ru^ssell  v.  Davis,  647. 

24.  Bill  to  annul  proceedings  in  attachment .  suit ;  burden  of  proof; 

sufficiency  of  evidence. — Where  a  bill  is  filed  by  creditors  to 
have  annulled  proceedings  in  an  attachment  sui^  whereby  the 
goods  of  complainant's  debtor  were  seized  and  sold,  upon  the 
ground  that  the  attachments  were  sued  out  by  the  attaching 
Vol.  133. 
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creditors  in  collusion  with  the  debtor,  without  the  existence 
of  statutory  ground  therefor,  and  for  the  purpose  of  hin- 
dering, delaying  and  defrauding  the  complainants  and  other 
creditors,  the  burden  of  proving  the  charges  made  Is  upon  the 
complainant;  and  where  the  evidence  introduced  shows  with- 
out conflict  that  the  defendant  in  attachment  was  indebted 
to  the  plaintiffs  in  said  suit  and  the  evidence  further  tended 
strongly  to  show  that  there  was  at  least  probable  cause  for 
the  issuance  of  the  attachment,  the  averments  of  fraud  con- 
tained in  such  bill  are  not  sustained,  and  upon  such  evidence 
the  complainants  are  not  entitled  to  relief. — Adair  d  Co.  v. 
Feder,  620. 

III.     Objections. 

26.  Evidence;  general  objections  properly  overruled. — Where  a  por- 
tion of  the  testimony  to  which  a  general  objection  is  inter- 
posed is  competent  and  admissible  in  evidence,  such  general 
objection  is  properly  overruled. — Hamilton  v.  Maxtoell,  233. 

26.  Evidence;  when  motion  to  exclude  properly  overruled. — A  mo- 

tion to  exclude  the  entire  evidence  of  a  witness,  some  of 
which  is  admissible  and  unobjectionable,  is  properly  over- 
ruled.— Brovm  v.  Fowler,  310.    . 

Iv.     Pabol  and  WBrrTKN. 

27.  Adverse  possession;   when   declarations   by   defendant  not   ad- 

missible in  evidence. — In  an  action  of  ejectment,  where  the 
plaintiffs  claim  title  as  heirs  at  law  of  their  deceased  father, 
and  the  defenuant  who  was  also  a  son  of  the  deceased  claims 
title  by  adverse  possession,  and  it  is  shown  that  during  the 
period  oi  the  defendant's  occupation  of  the  land  crown  to  the 
death  of  the  father,  the  latter  also  lived  on  the  land  w:th  the 
defendant  and  his  family,  and  by  unequivocal  act»  through- 
out that  period  recognized  the  title  of  his  father  to  the  lands, 
and  that  his  possession  was  acquired  by  permission  of  the 
father,  declarations  of  the  defendant  to  a  third  person  that 
he  claimed  the  land  as  his  own,  are  of  no  consequence,  (and 
are  immaterial  and  inadmissible  in  evidence. — Sutler  v. 
Butler,  373. 

28.  8am,e;  same;  inadmissible  evidence.— In  such  a  case  the  decla- 

rations of  the  father  and  the  fact  that  he  had  given  the 
land  to  the  defendant  and  thai  he  had  put  the  defendant  in 
possession  are  inadmissible  in  evidence. — lb.  373. 

29.  Evidence;  admissibility  of  paper  signed  by  directors  of  corpora- 

tion.— A  writing  signed  by  directors  of  a  corporation,  recit- 
ing the  meeting  of  the  board  and  stating  that  by  unanimous 
consent  of  the  board  of  directors,  the  corporate  assets  were 
Bold  to  a  designated  person  and  authorizing  the  president  of 
the  corporation  to  transfer  all  of  the  corporation's  Interest  in 
its  assets  to  said  person,  is  admissible  as  evidence  of  a  sale 
and  the  authority  of  the  president  to  make  the  transfer  in 
behalf  of  the  corporation,  in  connection  with  a  by-law  of  the 
corporation  providing  that  the  corporate  powers  of  the  com- 
pany were  vested  in  the  board  of  directors,  and  the  oral  testi- 
mony of  the  president  that  said  sale  and  transfer  were  made. 
Clem  V.  Wise,  403. 

V.     Pbimabt  and   Seoondabt. 

20.  Evidence;  secondary  evidence. — In  an  action  upon  an  attachment 
bond,  where  evidence  is  introduced  that  the  writ  of  venditioni 
exponas,  issued  under  an  order  of  the  court  directing  the 
sale  of  the  property  levied  upon  under  a  writ  of  attachment. 
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was  not  in  the  file  of  papers  in  the  case,  and  could  not  be 
found  after  diligent  search  by  the  clerk  and  sheriff  in  the 
places  where  such  papers  were  usually  kept,  and  could  not 
be  found  in  the  office  of  either  of  such  officers,  secondary  evi- 
dence of  the  contents  of  such  venditioni  exponas  and  of  its 
execution,  is  admissible  in  evidence. — Hamilton  v.  Maxwell, 
233. 

VI.     Weight  and  Sufficiency. 

31.  Action  upon  a  contract;  when  plaintiff  not  entitled  to  recover. 
Where  a  contract  is  made,  stipulating  that  a  certain  reward 
would  be  paid  to  the  party  named  in  said  contract  if  he  dis- 
closed the  whereabouts  of  a  certain  designated  outlaw,  so  as 
to  enable  the  party  offering  the  reward  to  effect  the  outlaw's 
capture,  before  the  party  named  in  the  contract,  or  his  as- 
signee, can  claim  the  reward  or  maintain  an  action  to  recover 
it  under  the  contract,  it  must  be  shown  v-^at  he  furnished  the 
information  of  facts  actually  in  existence,  which  information 
in  itself  was  sufficient  to  lead  to,  or  to  enable  the  promissor 
to,  effect  the  capture;  and  the  mere  furnishing  of  information, 
vague  and  uncertain  in  character  and  derived  from  knowledge 
of  past  acts,  habits  and  associations  of  the  outlaw,  and  which 
do  not  directly  lead  to  the  capture,  does  not  entitle  the  party 
to  recover  the  reward  stipulated  for  in  the  contract. 
Cash  V.  So.  Express  Co,,  272. 

EXECUTION   OF  WRITTEN   INSTRUMENTS. 

1.  Execution  of  written  instrument;  attestation  hy  one  who  did  not 
see  party  sign. — A  writing  may  be  validly  attested  by  one  who 
did  not  see  the  parties  executing  it  sign  such  writing,  if  such 
parties  appear  before  him  and  acknowledge  that  the  signa- 
tures to  the  writing  are  their  own,  and  requested  him  to  sign 
in  attestation  of  that  fact;  and  this  is  true  although  the 
signatures  of  one  of  the  parties  to  the  instrument  was  made 
by  his  name  being  written  for  him  and  he  affixing  his  mark 
thereto. — Elston  v.  Roop  d  8ewelh  331. 

EXECUTIONS. 

1.  Execution;  not  void  because  costs  in  justice  of  the  peace  court 
were  not  itemized. — ^An  execution  issued  upon  a  judgment 
rendered  by.  the  circuit  court  in  a  cause  brought  there  by  ap- 
peal from  a  justice  of  the  peace  court,  is  not  vitiated  by  the 
fact  that  among  the  items  of  costs  endorsed  thereon,  th'e 
magistrate's  fees  are  shown  only  by  their  gross  amount. 
Griffin  v.  Dauphin,  543. 

8.  Executions;  statute  requiring  itemized  statement  of  hill  of  costs 
applicable  to  alias  and  pluries  writ. — The  statute  requiring 
that  executions  shall  contain  an  itemized  statement  of  the 
bill  of  costs  (Code,  |  1883),  applies  to  alias  and  pluries  writs 
of  execution,  as  well  as  original  executions;  and  all  execn- 
tions  without  such  itemized  statement  of  the  bill  of  costs  are 
illegal  and  void. — Marks  d  Oayle  v.  Wood,  533. 

3.  Same;  when  items  of  cost  insufficient. — The  statement  of  costs 
attached  to  an  execution  as  follows:  "Clerk's  fees,  ♦  •  ♦; 
fees  on  former  fi.  fa.,  $5.75;  ♦  ♦  ♦;  Sheriff's  fees,  ♦  ♦  ♦; 
fees  on  former  fi.  fa.,  |2.05,"  is  not  the  statement  of  the  sev- 
eral items  composing  the  bill  of  costs  as  required  by  the  stat- 
ute (Code,  §  1883);  and  an  execution  to  which  such  stsXh- 
meat  is  attached  is  illegal  and  void,  and  the  levy  of  such  exe- 
cution is  likewise  void. — Ih.  533. 

Vol.  133. 
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1.  Contract  hy  administrator;  when  invalia;  specific  performance. 

One  P.  died  mtestate  leaving  his  estate  incumbered  with  a 
mortgage.  Immediately  after  their  appointment,  the  adminis- 
trators of  the  estate  of  said  P.  entered  into  a  contract  with  the 
mortgagee  for  the  purpose  and  intention  of  paying  ofP  and 
discharging  the  said  mortgage  Indebtedness.  The  contract 
so  entered  Into,  after  specifying  the  Indebtedness  of  the  es- 
tate to  the  mortgagee  in  a  large  amount  and  that  it  was  evi- 
denced by  promissory  notes  and  secured  by  a  mortgage  upon 
the  lands  of  the  estate,  and  further  reciting  that  the  mort- 
gagee had  agreed  to  extend  the  payment,  stipulated  on  the 
part  of  the  mortgagors,  that  they  would,  for  a  period  of  seven 
years,  up  to  the  time  of  the  extension  agreed  to  by  the  mort- 
gagee, turn  over  to  and  pay  unto  the  mortgagee  all  the  rents, 
incomes  and  profits  from  the  intestate's  estate,  which  were 
to  be  used  to  pay  and  satisfy  first  the  advances  agreed  to  be 
made  by  the  mortgagee  from  year  to  year  during  the  period 
stipulated,  and  then  to  be  used  towards  the  payment  and  satis- 
faction of  the  mortgage  debt  due  by  the  intestate  to  the  mort- 
gagee, peld:  That  the  administrators  were  without  authority 
to  enter  into  such  a  contract;  that  said  contract  was  not 
binding  upon  the  estate  of  the  intestate,  was  invalid  and 
could  not  be  specifically  enforced  against  the  administrators 
in  their  representative  capacity. — Winston  Jones  d  Co.  v.  Peeb- 
les, 290. 

2.  Action  J>y  administrator  to  recover  purchase  price  of  lands;  suffi- 

ciency of  complaint. — In  an  action  by  an  aaministrator  to  re- 
cover the  purchase  price  of  lands  belonging  to  the  intestate's 
estate,  where,  by  the  averments  of  the  complaint,  it  is  shown 
that  the  sale  of  the  land  was  a  judicial  sale  made  through  the 
plaintiff,  as  administrator,  under  a  decree  of  the  probate  court, 
and  that  such  saie  h^d  been  reported  to  the  court  rendering 
the  decree,  as  was  contemplated  by  the  crtatute  unaer  whiclT 
the  sale  was  had  (Code,  §  2154),  a  plea  setting  up  that  the 
sale  was  at  public  auction,  aha  that  a  memorandum  of  it  was 
not  made  by  the  auctioneer,  etc.,  presents  no  answer  to  the 
complaint  and  is  subject  to  demurrer. — Gulli  v.  HousCy  304. 

EXEMPTIONS. 

1.  Judgment  for  statutory  penalty;  no  exemptions  allowea  against 

it. — As  against  a  judgment  rendered  in  a  suit  brought  for  the 
recovery  of  the  statutory  penalty  for  cutting  trees  upon  the 
lands  of  another,  (Code,  §  4137),  there  is  no  constitutional  or 
statutory  exemptions  allowed  in  this  State;  such  action  .eing 
an'  acUon  ex  delicto  for  a  tort. — Crawford  v.  SUUon,  393. 

2.  Exemption;  not  a>llowed  against  costs  in  an  action  of  tort. — If  in 

an  action  of  tort,  the  plaintiff  fails  in  the  suit  and  judgment 
for  costs  is  rendered  a^ainat  him  in  favor  of  the  defendant, 
he  can  not  claim  his  exemptions  as  against  such  Judgment. 
lb.  393. 
See  Homestead. 
FALSE   II^PRISONMENT. 

1.  False  imprisonment;   there  can  be  no   recovery  for  malicious 

prosecution. — A  complaint  which  claims  damages  for  "mali- 
ciously and  without  probable  cause  therefor  causing  the  plain- 
tiff to  be  arrested  and  imprisoned  on  the  charge  of  larceny," 
is  an  action  of  trespass  for  false  imprisonment,  and  under 
such  complaint  there  can  be  no  recovery  for  malicious  prosecu- 
tion.— Davis  V.  Sanders,  275. 

2.  Same;  same;  character  of  action  not  changed  by  amendment. 

In  such  a  case,  the  amendment  of  a  count  by  adding  thereto 
that  "said  charge  before  the  commencement  of  this  action  has 
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been  Judicially  investigated  and  said  prosecution  ended  and 
the  plaintiff  discharged/'  does  not  change  the  character  of 
the  action.— J6.  275. 
3.  Action  for  false  imprisonment;  evidence  of  plaintifTs  character 
not  admissible. — In  an  action  to  recover  damages  for  false  im- 
prisonment, where  the  plaintiff's  character  has  not  been  as- 
sailed, proof  of  his  good  character  is  wholly  irrelevant  to  any 
of  the  issues  involved,  and  such  evidence  should  be  excluded. 
lb.  275. 

FEES. 

See  Sheriffs. 
FRAUD. 

1.  Deed;  cancellation  for  fraud  or  unfair  advantage, — ^Where  by 

the  practice  of  fraud  upon  or  the  taking  of  undue  advantage 
of  one  who  is  infirm  with  age  and  mentally  weak,  a  convey- 
ance of  land  is  obtained  for  a  grossly  inadequate  considera- 
tion, the  grantor  in  said  deed  or,  upon  the  death  of  the  graJl^ 
or,  the  heirs  can  maintain  a  bill  in  equity  to  rescind  said 
contract  of  sale  and  have  the  deed  cancelled  and  set  aside. 
Walling  v.  Thomas,  426. 

2.  Same;  same;  waiver  of  right. — The  right  to  rescind  a  contract 

of  sale  and  to  have  the  deed  of  conveyance  cancelled  may  be 
waived  by  the  party  in  whom  the  right  resides,  whether  he  be 
the  party  originally  injured,  or  his  successor  in  interest; 
and  while  such  waiver  may  be  implied  from  conduct  incon- 
sistent with  the  intention  to  rescind,  as  evidenced  by  long 
acquiescence  in  the  transaction,  the  mere  delay  in  instituting 
proceedings  to  avoid  the  deed,  is  subject  to  explanation 
showing  that  it  was  not  caused  by  Acquiesence  in  the  sale. 
lb.  426. 

3.  Bill  to  annul  proceedings  in  attachment  suit;  burden  of  prooi; 

sufficiency  of  evidence. — Where  a  bill  is  filed  by  creditors  to 
have  annulled  proceedings  in  an  attachment  suit,  whereby  the 
goods  of  complainant's  debtor  were  seized  and  sold,  upon  the 
ground  that  the  attachments  were  sued  out  by  the  attaching 
creditors  in  collusion  with  the  debtor,  without  the  existence 
of  any  statutory  ground  therefor,  and  for  the  purpose  of  hin- 
dering, delaying  and  defrauding  the  complainants  and  other 
creditors,  the  burden  of  proving  the  charges  made  is  upon  the 
complainant;  and  where  the  evidence  introduced  shows  with- 
out conflict  that  the  defendant  in  attachment  was  indebted 
to  the  plaintiffs  in  said  suit  and  the  evidence  further  tended 
strongly  to  show  that  there  was  at  least  probable  cause  for 
the  issuance  of  the  attachment,  the  averments  of  fraud  con- 
tained in  such  bill  are  not  sustained,  and  upon  such  evidence 
the  complainants  are  not  entitled  to  relief. — Adair  d  Co.  v. 
Feder,  620. 

4.  Attachment;  mere  fact  that  the  defendant  knew  of  issuance  doet 

not  show  fraud. — The  mere  knowledge  on  the  part  of  the  de- 
fendant in  attachment  that  the  plaintiffs  in  such  suit  were 
purporting  to  sue  out  writs  of  attachment,  or  a  willingness  on 
the  part  of  such  defendant  that  the  attachment  should  be  sued 
out,  does  not,  of  itself,  raise  the  presumption  that  there  was 
a  covinous  agreement  or  fraudulent  collusion  between  the 
plaintifts  and  the  defendant  in  suing  out  the  attachment 
lb.  620. 

FRAUDS,  STATUTE  OF. 

1.  Action  by  payee  of  note  against  endorsers;  not  necessary  for 
promise  of  endorser  to  be  in  writing, — The  promise  of  the 

Vol,  133. 
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endorser  of  a  note  to  pay  the  same,  by  which  the  plaintiff  is 
induced  to  delay  bringing  suit  to  the  first  term  of  the  court 
to  which  suit  could  be  brought,  in  order  to  constitute  an  ex- 
cuse for  not  bringing  suit  to  such  term  of  the  court,  as  pro- 
vided by  statute  (Code,  9  894,  subd.  7),  need  not  be  in  writ- 
ing: all  that  is  necessary  being  an  express  promise  on  the 
part  of  the  endorser  to  pay  the  debt. — Brown  v.  Fowler,  310. 

2.  Endorsement  of  note;  not  necessary  for  the  consideration  to  he 

expressed. — The  act  of  endorsement,  either  in  blank  or  in  full, 
without  qualification,  forms  a  new  contract  between  the  en- 
dorser and  the  endorsee,  and  is  prima  facie  evidence  between 
the  immediate  parties  of  a  full  and  valuable  consideration: 
and  the  failure  of  consideration  is  a  matter  of  defense,  the 
burden  of  proving  which  rests  upon  the  one  who  disputes 
such  consideration. — Ih.  310. 

3.  Statute  of  frauds;  how  defense  presented. — The     statute     of 

frauds,  to  be  available  as  a  defense,  must  be  specially  plead- 
ed, and  such  defense  can  not  be  taken  advantage  of  by  de- 
murrer.— Evans  v.  8o.  R.  Co.,  482. 

FRAUDULENT  CONVEYANCES. 

1.  Creditor's  hiU  to  declare  void  deed  of  assignment;  to  what  prop- 

erty lien  attaches. — The  lien  acquired  by  the  filing  of  a  bill  by 
a  creditor  without  a  lien,  for  the  purpose  of  setting  aside  a 
conveyance  by  his  debtor,  upon  the  ground  of  fraud,  attaches 
only  to  the  property  embraced  in  the  fraudulent  deed  or  con- 
veyance, and  does  not  attach  to  any  property  excepted  from 
the  operation  of  said  deed. — Long  v.  Campbell,  353. 

2.  Fraudulent  conveyance;  deed  of  assignment  to  he  void  must  he 

fraudulent  in  its  inception. — To  declare  a  deed  of  assignment 
void  by  reason  of  fraud,  it  must  be  shown  that  fraud  entered 
into  the  assignment  at  the  time  of  its  execution,  since  no  sub- 
sequent acts  of  the  party  can  invalidate  an  assignment;  and, 
therefore,  if  a  deed  of  assignment,  made  by  a  creditor  for  the 
benefit  of  his  debtors,  was  in  its  inception  hona  fide  and  free 
from  fraud,  collusive  acts  of  the  grantor  and  assignor  subse- 
quent to  its  execution  will  not  render  such  a  deed  void. 
Ih.  353. 

3.  Deed  of  assignment;  not  fraudulent  by  excepting  therefrom  home- 

stead of  grantor. — A  deed  of  assignment  in  which  the  grantor 
conveys  all  of  his  property  of  every  kind  and  description  "ex- 
cept his  homestead  in  which  he  now  resides,"  is  not  rendered 
fraudulent  by  reason  of  such  exception.  Such  exception  is 
not  such  a  reservation  of  benefit  to  the  debtor  as  avoids  a  con- 
veyance by  him;  and  by  such  exception  the  homestead  is  not 
conveyed  and  is  subject  to  legal  process  by  the  creditors  of 
the  grantor  just  as  it  was  before  the  making  of  the  deed  of  as- 
signment.— Ih.  353. 

4.  Fraudulent  conveyance;  burden  of  proof. — In  an  action  by  an 

existing  creditor  to  set  aside  a  conveyance  as  fraudulent,  the 
burden  of  proof  Is  on  the  complaining  creditor  to  show  the 
existence  of  his  debt;  but  the  existence  of  the  debt  being 
shown  and  the  conveyances  being  admitted,  the  burden  of 
proof  is  on  the  grantee  in  the  conveyance  to  show  the  bona 
fides  of  the  transaction. — Russell  v.  Davis,  647. 

5.  'Fraudulent   conveyance;    transactions   between   relatives;   hona 

fides. — In  determining  the  bona  fides  of  a  transaction  assailed 
as  fraudulent  the  fact  that  such  transaction  was  had  between 
parties  nearly  related  is  a  circumstance  which  naturally  calls 
for  closer  scrutiny  than  where  the  transaction  is  between 
strangers. — lb.  647. 


Digitized  by 


Google 


760  INDEX. 

FRAUDULENT  CONVEYANCES— Con^nwed. 

6.  Fraudulent  conveyance;  several  conveyances  to  different  grant- 

ees, how  treated;  common  fraudulent  purpose. — Although 
conveyances  are  separate,  covering  different  property,  and 
executed  on  different  dates  to  several  grantees  (all  brothers 
of  the  grantor),  yet,  if  made  in  pursuance  of  a  purpose  com- 
mon to  the  grantor  and  the  grantees  to  defraud  the  grantor's 
creditors,  they  will  be  regarded  and  treated  as  a  single  trans- 
action, and  any  fact  that  would  vitiate  any  one  of  said  con- 
veyances  will  be  visited  upon  all. — lb.  647. 

7.  Fraudulent  conveyance;   laiv  governing  prior  to   enactment  of 

present  statute  {Code,  1S96,  §  2158.) — Although,  prior  to  the 
enactment  of  section  2158  of  the  Code  of  1896,  a  debtor  in 
failing  circumstances  or  insolvent,  had  the  right  to  prefer 
one  or  more  of  his  creditors  over  others  to  the  extent  of  con- 
veying his  entire  estate,  and  defeating  other  creditors  in  the 
collection  of  their  debts;  yet,  to  support  such  conveyance,  it 
must  have  been  absolute  and  without  the  reservation  of  bene- 
fit to  the  grantor;  the  debt  or  demand  must  have  been  a  pre- 
existing one;  and  the  property  conveyed,  on  a  fair  ana  reason- 
able valuation,  and  must  not  have  unreasonably  exceeded  tlie 
debt.— J6.  647. 

8.  Bame;  when  conveyance  held  fraudulent  as  to  existing  creditors. 

A  bill  filed  in  equity,  for  the  purpose  of  having  set  aside  sev- 
eral conveyances  as  being  fraudulent,  the  following  facws  were 
shown:  A  merchant,  being  insolvent  or  in  failing  circum- 
stances, in  the  space  of  forty  days  made  several  conveyances 
to  different  brothers  of  property  amounting  in  the  aggregate 
to  about  ten  thousand  dollars  in  value,  and  being  substan- 
tially all  his  visible,  tangible  assets,  outside  of  his  exemptions r 
and  where  the  grantees  knew  of  the  grantor's  insol- 
vency, and  grantor  and  grantees  were  intimate  as  brothers, 
and  had  frequent  interviews  and  conversations  aurlng  une 
time  covering  the  making  of  the  transfers;  and  two  of  the 
grantees  were  at  the  time  in  the  employment  of  the  grantor, 
and  another  had  his  office  in  the  store  where  the  grantor 
carried  on  his  merchandise  business;  and  where  the  oooks  of 
the  grantor  offered  in  evidence  showed  very  suspicious  ir- 
regularities as  to  the  debts  to  his  brothers  and  In  the  order 
in  which  they  were  made  and  contained  a  number  of  erasures; 
and  where  there  was  evidence  tending  to  show  that  during 
the  time  covering  the  transactions  the  grantor  transferred 
and  sold  to  one  of  the  grantees  choses  In  action  for  a  present 
cash  consideration;  and  that  the  grantor  subsequent  to  the 
alleged  transfers  was  In  the  possession  of  choses  in  action, 
embraced  in  the  conveyances,  trying  to  collect  same:  Held: 
That  the  grantees  and  grantor  had  a  common  purpose  to  de- 
fraud; that  the  grantees  had  not  discharged  the  burden  of 
showing  by  clear  and  satisfactory  proof  the  bona  fides  of  the 
transactions  assailed;  and  that  the  conveyances  or  transfers 
were  fraudulent  fis  to  existing  creditors. — Jft.  647. 

GARNISHMENT. 

1.  Garnishment;  interposition  of  claim. — In  response  to  a  writ  of 
garnishment  issued  upon  a  judgment,  the  garnishees  an- 
swered indebtedness  to  the  defendant,  but  suggested  a  tl^ird 
party  as  claimant.  In  the  claim  suit  instituted,  it  ap- 
peared that  the  indebtedness  of  the  garnishees  was  evidenced 
by  note  made  to  the  defendant,  that  this  note  was  given 
for  the  purchase  of  lands  belonging  to  the  defendant's  wif«, 
and  by  mistake  was  made  payable  to  him ;  that  immediately  up- 
VoL.  133. 
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on  its  delivery  t,o  him  and  before  the  issuance  of  the  writ  of 
garnisment,  the  defendant  indorsed  the  note  to  his  wife,  who, 
after  the  service  of  the  writ  of  garnishment,  transferred  and 
endorsed  it  to  the  claimant.  Held:  That  the  plaintiff  in  the 
judgment  was  not  entitled  to  condemn  the  amount  due  from 
the  garnishees  on  the  note  to  the  satisfaction  of  his  Judgment. 
Jones  V.  Nolen,  567. 

HIGHWAYS. 

1.  Municipal  corporation;  construction  of  charter  (w  to  power  of 
paving. — The  section  of  a  city  charter  which  provides  "that 
it  shall  be  lawful  for  said  city  council  from  time  to  time  and 
in  such  manner  as  it  may  determine,  to  pave,  gravel,  or  ma- 
cadamize any  street,  avenue,  square,  public  place  or  alley 
in  whole  or  in  part  within  the  corporate  limits  or  said  city, 
whenever  said  city  council  may  deem  it  necessary  or  ex- 
pedent  to  do  so;  and  for  that  purpose  said  city  council  is 
hereby  authorized  and  empowered  to  adopt  and  provide  the 
means  therefor,"  is  sufficiently  comprehensive  to  include  and 
authorize  side- walk  paving;  the  term  "street"  in  such  con- 
nection applying  to  the  whole  thoroughfare,  including  the 
sidewalk. — City  Council  of  Montgomery  v.  Foster,  587. 

5.  Same;  assessment  for  street  paving  must  he  in  proportion  to 
benefit  to  abutting  property. — No  municipal  corporation  can, 
under  the  constitution,  make  any  assessment  for  the  costs  of 
sidewalk  or  street  paving,  or  for  the  costs  of  the  construction 
of  any  sewers  or  the  placing  of  curbing  on  a  sidewalk,  against 
the  property  abutting  on  such  street  or  sidewalk  so  paved  or 
drained,  in  excess  of  the  increased  value  of  such  property,  by 
reason  of  tne  special  benefits  derived  from  such  improve- 
ments; and  an  assessment  of  the  costs  of  paving  levied 
against  the  adjacent  property  without  reference  to  the  ex- 
tent of  the  benefit  to  the  property,  is  invalid,  will  be  vacated, 
and  the  costs  of  paving  so  assessed  can  noc  be  collected.  (Mo- 
Clellan,  C.  J.,  dissenting.) — lb.  587. 

HOMESTEAD. 

1.  Deed  of  assignment;  not  fraudulent  by  excepting  therefrom  home- 
stead of  grantor. — A  deed  of  assignment  in  which  the  grantor 
conveys  all  of  his  property  of  every  kind  and  description  "ex- 
cept his  homestead  in  which  he  now  resides,"  is  not  rendered 
fraudulent  by  reason  of  such  exception.  Such  exception  is 
not  such  a  reservation  of  benefit  to  the.  debtor  as  avoids  a  con- 
veyance by  him;  and  by  such  exception  the  homestead  is  not 
conveyed  and  is  subject  to  legal  process  by  the  creditors  of 
the  grantor  just  as  It  was  before  the  making  of  the  deed  of 
assignment. — Long  v.  Campbell,  353. 

HUSBAND.  AND  WIFE. 

1.  Homicide;  wife  not  competent  witness  for  husband. — On  a  trial 

under  an  indictment  for  murder,  the  wife  of  the  defendant 
is  incompetent  as  a  witness  for  her  husband. — Lide  v.  State, 
43. 

2.  Adultery;  admissibility  of  evidence;  competency  of  husband  of 

wgman  as  witness. — On  the  trial  of  a  man  under  an  indict- 
ment for  adultery,  the  husband  of  the  woman  with  whom 
the  defendant  was  charged  with  having  lived  in  k  state  of 
adultery,  and  who  was  separately  indicted  for  the  same  of- 
fense, is  a  competent  witness  to  prove  the  unlawful  co- 
habitation between  his  wife  and  the  defendant. — Campbell  v. 
State,  158. 
8.  Descent  and  distribution;  when  widow  is  entitled  to  all  Kie  per- 
sonal   property    oj    deceased    husband. — Under    the    statute. 
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where  a  pbrson  dies  intestate  and  leaves  a  widow  but  no 
children,  the  widow  is  entitled  to  all  the  personal  estate, 
(Code,  $  1462) ;  and  the  fact  that  at  the  time  of  the  death  of 
the  husband  he  and  his  wife  were  separated,  does  not  afCect 
the  desc^it  and  distribution  as  prescribed  by  the  statute, 
provided  the  marriage  relation  in  law  continued. — Nolen  v. 
Doss,  259. 

4.  Final  settlement  of  administration;  widow  competent  witness. 

On  the  final  settlement  of  the  administration  of  decedent's 
estate,  the  widow  is  a  competent  witness  to  testify  to  the  fact 
of  her  marriage  with  decedent. — It,  259. 

5.  Bill  for  a  divorce;  equity  pleading;  orders  of  chancellor    for 

taking  further  testimony  after  submission  of  cause, — On  a 
bill  filed  by  a  husband  against  his  wife  for  a  divorce  upcm 
the  ground  of  voluntary  abandonment,  a  decree  pro  confesso 
was  rendered.  The  cause  w^as  then  submitted  by  complainant 
for  decree  in  vacation  upon  testimony  taken  by  him.  After 
the  'Submission,  the  chancellor,  for  the  purpose  of  informing 
himself  as  to  whiether  there  existed  a  defense  to  the  bill, 
prepared  interrogatories  to  be  propounded  to  the  defendant^ 
rwhlch  he  directed  the  register  to  have  answered.  The  regis- 
ter obeyed  these  instructions,  but  the  complainant  had  no 
knowledge  or  notice  of  the  time  and  place  of  taking  the 
imswers,  nor  was  he  given  an  opportunity  to  file  cross  in- 
terrogatories, to  cross  examine  the  defendant  as  a  witness. 
Held:  That  in  such  a  proceeding  the  complainant  was  denied 
a  right  to  which  he  was  entitled,  and '  that  the  answers  of 
the  respondent  to  the  interrogatories  so  propounded  should 
not  have  been  considered  by  the  chancellor  as  evidence,  and 
that,  therefore,  a  decree,  based  upon  such  answer  denjrlng 
to  complainant  the  divorce  as  prayed  for,  was  erroneous. 
Wilkinson  v.  Wilkinson,  381. 

INDORSEMENTS,  INDORSBRS  AND  INDORSEES. 

1.  Action  against  endorser  of  promissory  note;  sufficiency  of  com- 

plaint,— In  an  action  by  the  payee  of  a  note  against  endorsers 
thereon,  a  complaint  which  alleges  that  the  defendants  en* 
dorsed  the  note,  setting  the  same  out  in  haec  verba,  and  it  is 
then  averred  that  in  the  interim  between  the  maturity  of  the 
note  and  the  first  term  of  the  court  to  which  suit  might  have 
been  brought,  the  defendants  had  requested  the  plaintiff  not 
to  bring  suit  against  the  maker  of  the  note,  and  expressly 
promised  to  pay  the  debt  evidenced  by  said  note,  "thereby  in- 
ducing plaintifF  to  delay  bringing  suit"  against  the  maker  of 
said  note,  and  further  alleges  the  institution  of  the  suit 
against  the  maker  of  the  note,  the  recovery  of  judgment,  the 
issuance  of  execution  upon  said  judgment  and  the  return 
thereof  "no  property  found."  is  sufficient  as  a  complaint  by 
the  payee  of  the  note  against  the  endorsers  thereon,  and  is 
not  sub-ect  to  demurrer. — Brown  v.  Fowler,  310. 

2.  Same;  same. — It  is  no  objection  to    such  a  complaint    that    it 

avers  the  institution  of  a  suit  against  the  makers  of  the 
note,  the  recovery  of  judgment  therein,  the  issuance  of  execu- 
tion thereon  and  its  return  of  no  property  found,  and  such 
annexations  are  not  subject  to  be  stricken  upon  motion  based 
upon  the  ground  that  they  were  immaterial  and  impertinent 
to  any  issue  In  the  case. — Ih.  310. 
3  Action  hy  payee  of  note  against  endorsers;  not  necessary  for 
promise  of  endorser  to  he  in  writing. — The  promise  of  the 
endorser  of  a  note  to  pay  the  same,  by  which  the  plaintiff  is 
induced  to  delay  bringing  suit  to  the  first  term  of  the  court 
to  which  suit  could  be  brought,  in  order  to  constitute  an  ex- 
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cuse  for  not  bringing  suit  to  such  term  of  the  oourt  as  pro- 
vided by  statute  (Code,  §  894,  subd.  7),  need  not  be  in  writ- 
ing; all  that  is  necessary  being  an  express  promise  on  the 
part  of  the  endorser  to  pay  the  debt. — lb.  310. 

4.  Endorsement  of  note;  not  necessary  for  the  consideration  to  he 

expressed: — The  act  of  endorsement  either  in  blank  or  In  full, 
without  qualification,  forms  a  new  contract  between  the  en- 
dorser and  the  endorsee,  and  is  prima  facie  evidence  between 
the  immediate  parties  of  a  full  and  valuable  consideration; 
and  the  failure  of  consideration  is  a  matter  of  defense,  the 
burden  of  proving  which  rests  upon  the  one  who  dieputee 
such  consideration. — Ih.  310. 

5.  Action  against  endorsee  of  note;  sufficiency  of  plea. — In  an  action 

by  the  payee  of  a  note  against  an  endorser  thereon,  where  the 
complaint  alleges  that  suit  was  not  brought  against  the  maker 
to  the  first  term  of  the  court  to  which  it  could  be  brought, 
after  the  maturity  of  the  note,  but  that  the  plaintiff  was  in- 
duced to  delay  the  institution  of  siilt  by  the  promise  of  the 
defendant  as  endorser  to  pay  said  note,  a  plea  which  sets  up 
that  the  "alleged  promise  of  the  defendant  upon  which  plain- 
tiff relies  for  recovery  as  against  these  defendants,  was  wholly 
without  consideration,''  is  insufficient  as  a  defense  and  subject 
to  demurrer. — Ih,  310. 

6.  Endorsement;  right  of  accommodation    endorser    to    maintain 

action  against  maker. — ^Where  an  endorsement  is  made  upon 
a  negotiable  instrument  for  the  accommodation  of  the  payee, 
such  endorser,  if  compelled  to  pay,  can  maintain  an  action 
against  the  maker  in  the  same  way  as  if  the  instrument  had 
been  regularly  endorsed  by  him,  and  he  will  accordingly  be 
protected  against  defenses  of  which  he  was  ignorant  at  the 
time  of  making  the  endorsement. — Andrews  v.  Meadow^  442. 
INJUNCTION  AND  INJUNCTION  BOND. 

1.  Injunction;  railroad  company  can  not  enjoin  ejectment  for  right 

of  way  which  has  not  been  paid  for,  without  offering  to  comr 
pensate  the  owners. — ^Where  a  right  of  way  for  a  railroad  has 
not  been  acquired  by  the  railroad  company,  either  by  valid 
conveyance  or  under  condemnation  proceedings  for  such  pur- 
pose, the  railroad  company  can  not  maintain  a  bill  to  enjoin  an 
action  of  ejectment  brought  against  it  by  the  owners  of  the 
land  over  which  the  road  was  constructed,  without  ottering 
in  the  bill  to  do  equity  by  paying  compensation  for  the  lands 
so  used  for  a  right  of  way;  and  this  principle  obtains  al- 
though the  owners  of  the  land  may  have  had  knowledge  of 
the  location  and  construction  of  the  railroad  compcuiys  track 
across  its  lands,  and  allowed  it  to  expend  large  sums  or 
money  for  the  purpose,  without  interference, — Hood  v.  So. 
R.  Co.,  374. 

2.  Same;  fact  that  some  of  the  owners  of  the  property  had  con- 

veyed their  interest  immaterial. — In  such  a  case,  the  neces- 
sity for  offering  to  do  equity  by  the  complainant  railroad  com- 
pany is  not  removed  by  the  fact  that  some  of  the  owners  may 
have  subsequently  sold  their  interest  in  the  lands  to  persons 
unknown  to  the  complainant;  since  the  oflter  to  make  compen- 
sation should  be  made  to  the  original  owners  of  the  land. 
Ih.  374. 

3.  Public  nuisance;  encroachment  upon  sidewalk  in  the  erection 

of  a  building  will  he  enjoined. — The  encroachment  upon  a 
sidewalk  in  a  city  by  the  erection  thereon  of  columns  in  front 
of  a  building  adjacent  to  the  said  sidewalk,  constitutes  a 
public  nuisance  for  the  abatement  of  which,  or  to  enjoin  the 
erection  and  maintenance  of  which,  a  bill  in  equity  can  be 
maintained. — First  Nat.  Bank  v.  Tyson,  459. 
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INJUNCTION  AND  INJUNCTION  BOlSiB— Continued, 

4.  Same;  when  hill  can  he  maintained  by  private  citizen. — ^A  pri- 

vate citizen  who  sustains  an  injury  in  tne  erection  and 
maintenance  of  a  public  nuisance,  different  in  degree  anl 
kind  from  that  suffered  by  the  general  public,  can  maintain 
a  bill  in  equity  to  enjoin  the  erection  and  maintenance  of 
such  public  nuisance. — Ih.  459. 

5.  PuWc  nuisance;  fact  that  complainant  is  guilty  of  obstructing 

sidewalk  no  reason  vXiy  he  can  not  maintain  hill  to  abate  pub- 
lic nuisance. — It  is  no  defense  to  a  bill,  filed  to  enjoin  the 
erection  and  maintenance  of  an  obstruction  upon  a  sidewalk 
adjacent  to  the  complainant's  property,  that  the  building 
owned  by  the  complainant  itself  encroaches  upon  said  side- 
walk.—/&.  459. 

INSANITY. 

1  Insanity;  burden  of  proof;  reasonable  doubt. — ^When  insanity 
is  set  up  as  a  defense  in  a  criminal  case,  the  burden  is 
upon  the  defendant*  to  establish  the  insanity  to  the  satis- 
faction of  the  jury  by  a  preponderance  of  the  evidence,  and 
a  reasonable  doubt  of  the  defendant's  sanity,  raised  by  all 
the  evidence,  does  not  justify  an  acquittal. — Lide  v.  mate,  43. 

2.  Same;  what  necessary  to  justify  acquittal. — When  insanity  la 

Ret  up  as  a  defense  in  a  criminal  case,  the  defendant  must 
show  by  a  preponderance  of  the  evidence  (1)  that  at  the 
time  of  the  commission  of  the  crime  he  was  afflicted  with  a 
disease  of  the  brain,  rendering  him  idioti6  or  otherwise  in- 
sane; (2)  that  being  so  afflicted  he  did  not  know  right  from 
wrong  as  applied  to  the  particular  action;  (3)  If  knowing 
right  from  wron^,  that  he  had  by  reason  of  duress  of  such 
mental  disease,  lost  the  power  to  .choose  between  right  and 
wrong,  and  to  ayoid  doing  the  act;  and  (4)  that  the  crime 
was  so  connected  with  such  mental  disease  in  the  relation 
of  cause  and  effect  as  to  have  been  the  product  of  it  solely. 
lb.  43. 

3.  Homicide;  plea  of  insanity;  admissibility  of  evidence. — On  a 

trial  under  an  Indictment  for  murder,  where  the  defendant 
pleads  not  guilty,  and  not  guilty  by  reason  of  insanity,  acts 
and  declarations  of  the  defendant  subsequent,  as  well  as 
previous  to  the  killing,  are  admissible  in  evidence  to  show 
his  true  mental  condition  at  the  time  of  the  homicide. 
Caivley  v.  State,  128. 

4.  Same;  plea  of  self  defense  and  insanity;  charge  to  the  jury. 

On  a  trial  under  an  indictment  for  murder,  where  the  de- 
fendant pleads  not  guilty  and  not  guilty  by  reason  of  in- 
sanity, and  the  two  issues  are  submitted  and  tried  at  the 
same  time,  a  charge  Is  erroneous  and  properly  refused 
which  instructs  the  jury  that  "If  the  jury  believe  from  the 
evidence  that  the  defendant  committed  the  act  under  circum- 
stances which  would  be  criminal  or  unlawful  if  he  was 
sane,  the  verdict  should  be  not  guilty,  if  the  killing  was  an 
offspring  or  product  of  mental  disease  in  the  defendant." 
Ih.  128. 

5.  Same;  plea  of  insanity;  charge  to  the  jury. — On  a  trial  under 

an  indictment  for  murder,  where  «,iie  defendant  pleads  not 
guilty  by  reason  of  insanity,  a  charge  is  erroneous  and 
properly  refused  which  instructs  the  jury  that  even  if  they 
should  believe  from  the  evidence  that  the  defendant  at  the 
time  of  the  killing  had  the  capacity  to  distinguish  between 
right  and  wrong,  "yet  if  the  jury  should  believe  rrom  the 
evidence  that  derendant  was  moved  to  action  by  the  Insane 
impulse  controlling  his  will  or  judgment,  then  he  is  not 
guilty  of  the  offense  charged." — Ih.  128. 


Digitized  by 


Google 


INDEX.  765 

INSTRUMENTS  IN  WRITING. 

See  BxEcrTioN  of  Written  LxsTKrMEXTs. 
INSURANCE 

1.  Action  upon  insurance  policy;  admiasibiUty  of  evidence. — ^When 

an  insured,  who  has  contracted  for  Insurance,  informs  the 
agent  of  the  insurance  company  who  is  authorized  to  Issue 
the  policy,  of  his  desire  to  take  out  a  policy  or  fire  insurance 
upon  a  house  and  points  out  to  such  agent  which  nouse  It  is, 
and  the  agent,  in  describing  the  house  insured  in  the  policy, 
makes  it  uncertain  which  house  is  included  therein,  in  nu 
action  upon  said  policy,  it  is  competent  for  the  insured  to 
testify  as  to  whether  oc  nut  he  pointed  out  to  tne  agent  the 
house  that  wa£  burned  as  the  one  which  was  to  be  insured 
and  told  him  that  that  was  the  house  upon  which  he  wished 
the  insurance. — Ala.  Mut.  F.  Ins.  Co.  v.  Minchener,  632. 

2.  Insurance;  arbitration  clause;  result  of  refusal  tx>  comply  with 

provisions  by  one  of  the  parties. — ^Where  in  a  policy  of  fire 
insurance,  there  is  contained  a  provision  tor  arbitration  of 
the  amount  of  the  loss  in  the  event  of  a  disagreement  as  to 
such  amount,  if  either  party,  after  a  disagreement  as  to  the 
amount  of  the  loss  and  a  request  by  the  other  party  for  arbi- 
tration, In  bad  faith  prevent  such  ascertainment  by  arbitra- 
tion by  refusing  to  proceed  therewith,  or  by  insisting  upon 
the  selection  of  improper  arbitrators,  or  by  undue  interfer- 
ence with  them  after  their  selection,  the  other  party  is  there- 
by absolved  from  farther  obligation  to  arbitrate;  and  if  such 
fault  be  attributable  to  the  insured  it  is  a  defense  to  the 
action  on  the  policy,  but  if  to  the  insurer,  the  lack  of  an 
award  is  not  available  to  defeat  a  recovery  on  such  policy. 
Hall  d  Bro.  v.  Western  Assur.  Co.,  637. 

3.  Same;  same;  same. — ^Where  the  arbitration  clause  m  a  policy 

of  fire  insurance  provides  that  in  the  event  of  a  disagreement 
as  to  the  amount  of  the  loss,  the  amount  of  the  loss  should 
be  ascertained  by  arbitration,  and  that  the  arbitrators  should 
each  be  "competent  and  disinterested,"  if,  under  the  agree- 
ment for  submission  to  arbitration  under  such  clause  the  arbi- 
trator* named  by  the  insurer  is  not  disinterested  and  this  fact 
is  knawn  to  the  Insurer,  but  unknown  to  the  Insured,  the 
latter  is  not  bound  by  the  agreement  to  arbitrate,  although 
the  selection  of  such  Interested  or  partial  arbitrator 
was  agreed  to  by  him;  and  under  such  circumstances  the  in- 
surer is  at  liberty  to  prosecute  a  suit  upon  the  policy  of  in- 
surance and  txie  agreement  of  submission  to  arbitrate  presents 
no  defense  to  the  action. — lb.  637. 

4.  Same;  same;  general  affirmative  charge. — Where  in  an  action  on 

a  fire  insurance  policy  which  contained  a  provision  for  arbl- 
tratibn  in  the  event  of  disagreement  as  to  the  amount  of  the 
loss,  it  is  shown  that  the  insured  and  insurer,  upon  dlsa^ee- 
ing  as  to  the  amount  of  the  loss,  agreed  to  a  submission  to 
arbitration  as  provided  by  said  clause,  and  that  each  selected 
an  appraiser,  who,  together  selected  an  umpire  as  provided 
foT,  but  there  was  evidence  tending  to  show  that  the  appraiser 
selected  by  the  insurer  was  not  disinterested,  but  had  been 
employed  by  the  Insurer  In  many  such  oases  and  manifested 
an  unusual  interest  in  behalf  of  the  insurer,  showing  a  biat) 
in  its  behalf,  it  is  error  to  give,  in  such  suit,  the  general  af- 
firmative charge  requested  by  the  defendant. — lb.  637. 

INTEREST. 

1.    License  tax;  interest   recoverable. — Interest  Is   recoverable   on 
unpaid  licenae  tax.— So.  Car  d  F.  Co.  v.  State,  624. 
See  UsuBT. 
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JUDICIAL    SALES. 

See    Sales. 

JURY  AND  JURORS. 

1.  Trial  of  the  right  of  property;  sufficiency  of  verdict. — ^While 
under  the  provisions  of  the  statute  it  is  the  duty  of  the  jury  on 
the  trial  of  the  right  of  property  to  assess  in  their  verdict  the 
value  of  each  item  of  property  Involved  separately,  if  practi- 
cable, (Code,  §  4143),  if  Uiere  appears  no  evidence  as  to  the 
value  of  each  item  of  the  property,  and  it  is  recited  in  the 
verdict  of  the  jury  that  the  jury  find  "the  issue  in  favor  of 
the  plaintiff  for  the  property  described  as  per  agreement,"  the 
fact  that  the  jury  fail  to  assess  in  their  verdict  each  item  of 
property  in  controversy  separately,  does  not  render  such  ver- 
aict  insufficient  to  support  a  judgment  in  lavor  of  the  plaint! -r- 
the  court  presuming  under  such  circumstances  that  it  was 
either  impracticable  for  the  jury  to  assess  such  items  of  the 
property  separately,  or  that  the  failure  to  do  so  was  in  accord- 
ance with  the  agreement  referred  to  therein. — Massillon  E. 
d  T.  Co.  V.  Arnold,  368. 

JUDGMENTS  AND  DECREES. 

1.  Action  upon  attachment  bond;  plea  oi  set  off;  when  judgment 
exorbitant. — in  an  action  upon  an  attachment  bond,  where  the 
defendants  file  a  plea  of  set  oft,  and  the  evidence  shows  an 
indebtedness  from  the  plaintiff  to  the  defendant  to  the  extent 
of  $275.22,  and  the  actual  damages  shown  by  the  plaintiff's 
testimony'  to  have  been  sustained  by  him  on  account  of  the 
wrongful  suing  out  of  the  attachment  amounts  to  $366.90,  a 
verdict  of  the  jury  assessing  the  plaintiff's  damages  at  $258.38 
is  exorbitant;  and  constitutes  a  ground  for  the  granting  of  a 
new  trial. — Hamilton  v.  Maxwell,  233. 

2-  Petition  for  intervention;  decree  sustaining  demurrers  thereto 
will  not  support  appeal, — Where  a  petition  is  filed  in  a  pend- 
ing suit  in  equity  by  a  third  person  in  which  he  asks  to  be 
allowed  to  intervene  in  said  suit,  and  upon  demurrers  Inter- 
posed to  such  petition  the  chancellor  renders  a  decree  sus- 
taining them,  but  does  not  dismiss  the  petition,  such  decree 
is  interlocutory  and  will  not  support  an  appeal. — Walker  v. 
N.  a.,  L.  do  r.  Co.,  240. 

3.  Promissory  note;  when  demand  for  trial  by  jury  waived,  and 

judgment  by  default  proper  without  lorit  of  inquiry. — Where 
in  a  suit  on  a  promissory  note,  after  the  defendant  files  pleas 
accompanied  by  a  demand  for  a  trial  by  jury,  the  parties 
enter  into  an  agreement,  wherein  it  is  stipulated  that  if  the 
amount  sued  for  is  not  paid  within  a  stipulated  time,  judg- 
ment by  default  can  be  rendered  for  the  full  amount  of  the 
claim  with  interest,  a  judgment  by  default,  after  the  lapse 
of  the  stipulated  time,  ascertaining  the  debt  and  damages 
without  a  jury,  is  proper  and  not  subject  to  objection;  said 
agreement,  in  effect,  withdrawing  the  pleas,  and  putting  the 
case  on  the  same  footing  as  if  they  had  never  been  filed  and 
no  demand  for  a  jury  had  ever  been  made. — Peoples  L  Co. 
V.  Peoples  Nat.  Bank,  248. 

4.  Same;  judgment  under  agreement. — In     an     action     upon    a 

promissory  note,  where  there  is  an  agreement  that  after  the 
lapse  of  a  specified  time  there  should  be  a  judgment  for 
plaintiff  "by  default  for  full  amount  of  the  claim  sued  on 
and  interest  to  date  of  judgment  and  cost  of  suit,"  a  judg- 
ment for  more  than  the  amount  of  the  note  with  interest  to 
date  of  judgment  ana  the  costs  of  the  suit,  is  erroneous. 
lb.  248. 
Vol.  133. 
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JUDGMENTS   AND   DECREES— Oontinited. 

5.  Appeal;  judgment  upon  motion  for  new  trial  not  reviaahle. — ^The 

statute  allowing  appeals  from  Judgments  granting  or  refusing 
to  grant  motions  for  a  new  trial,  applies  only  to  civil  causefl 
in  the  circuit  and  city  courts,  (C5ode,  §  434);  and,  therefore, 
the  action  of  the  probate  court  in  overruling  and  refusing  to 
grant  a  motion  for  a  new  trial  In  a  cause  pending  in  sucli 
court  ie  not  revisable  on  appeal. — Beatty  v.  Hobson,  270. 

6.  Detinue ;  mortgage  of  personal  property ;  sufficiency  of  judgment. 

Where  in  an  action  of  detinue,  thie  plaintiff's  right  to  posses- 
sion is  claimed  under  a  mortgage  which  was  given  to  se- 
cure the  performance  of  a  contract,  which  tUe  morigagor  de- 
fendant had  failed  ta  perform,  if  there  is  a  suggestion  made 
upon  the  record  that  the  suit. was  by  a  mortgagee  against  a 
mortgagor,  as  provided  by  statute  (Code,  S  1477),  and  the 
cause  is  tried  by  the  ccv.rt  without  the  intervention  of  a  j/ury, 
it  is  proper  for  the  court  in  rendering  Judgment  to  ascertain 
the  amount  of  the  mortgage  debt  to  the  amount  expressly 
stipulated  for  in  the  mortgage,  as  liquidaited  damages  which 
were  to  accrue  upon  the  failure  of  the  defendant  to  perform 
said  contract. — Eiston  v.  Roop  d  Sewell,  331. 

7.  Trial  and  its  incidents;  how  judgment  hy  court  without  jury  re- 

viewed on  appeal. — ^Where  a  case  is  tried  by  the  court  with- 
out the  Intervention  of  a  jury,  and  the  evidence  is  in  con- 
flict, the  judgment  rendered  by  the  court  will  not  be  reversed^ 
unless  it  is  plainly  erroneous. — Laster  v.  Blackwell,  337. 

8.  Trial  of  the  right  of  property;  sufficiency    of    verdict. — While 

under  the  provisions  of  the  statute  it  is  the  duty  or  the  jury 
on  the  trial  of  the  right  of  property  to  assess  in  their  verdict 
the  value  of  each  item  of  property  involved  separately,  if 
practicable,  (Code,  §  4143),  if  there  appears  no  evidence  as  to 
the  value  of  each  item'  of  the  property,  and  it  is  recited  in  the 
verdict  of  the  Jury  that  the  jury  find  "the  issue  in  favor  of 
the  plaintiff  for  the  property  described  as  per  agreement,'' the 
fact  that  the  jury  fail  to  assess  in  their  Verdict  eacb  item  of 
property  in  controversy  separately,  does  not  render  such  ver- 
dict insufficient  to  support  a  judgment  in  favor  of  the  plain- 
tiff; the  court  presuming  under  such  circumstanees  that  it  was 
either  Impracticable  for  the  Jury  to  assess  such  items  of  the 
property  separately,  or  that  the  failure  to  do  so  was  in  accord- 
ance with  the  agreement  referred  to  therein. — Massillon  E. 
d  T.  Co.  V.  Arnold,  368. 
9  Ejectment  ty  tenants  in  commx^n;  proper  judgment  therein. — In 
an  action  of  ejectment,  where  the  plaintiffs  and  defendants 
are  tenants  in  common,  and  the  plaintiffs  claim  an  undivided 
interest  in  said  lands,  upon  a  verdict  returned  in  favor  of 
the  plaintiffs,  a  judgment  in  their  favor  declaring  that  they 
recover  of  the  defendant  the  undivided  interest  sued  for  in 
the  complaint  is  proper,  and  in  such  case  it  is  not  material 
whether  all  of  the  tenants  in  common  are  joined  in  the  action. 
Butler  V.  Butler,  373. 

10.  Judgment  for  statutory  penalty;  no  exemptions  allowed  against 

it. — As  against  a  judgment  rendered  in  a  suit  brought  for  the 
recovery  of  the  statutory  penalty  for  cutting  trees  upon  the 
lands  of  another,  (Code,  S  4137),  there  is  no  oonsututionai 
or  statutory  exemptions  allowed  in  this  State;  such  action 
being  an  action  ex  delicto  for  a  tort.— Crawford  v.  Blaton,  393. 

11.  New  trials;  review  of  judgment  granting  same. — ^When  an  ap- 

peal is  taken  from  an  order  of  the  trial  court  granting  a 
new  trial,  the  Supreme  Court  will  not  reverse  such  judgment, 
unless  the  evidence  plainly  and  palpably  supports  the  verdict 
Merrill  v.  Brantley  d  Co,,  537. 
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JUDGMENTS   AND    DECREES— Confmucd. 

12.  Bill  for  reformation  of  judgment;  equity  jurisdiction. — ^A  bill 
can  not  be  maintained  by  one  who  was  a  party  to  an  eject- 
ment suit,  for  the  purpose  of  having  the  Judgment  rendered 
in  said  suit  reformed,  so  as  to  make  it  apply  to  other  lands 
than  those  described  in  said  judgment;  said  judgment  be- 
ing rendered  in  accordance  with  the  plea  of  disclaimer  and 
the  suggestion  of  adverse  possession  for  three  years  filed 
by  the  defendant  in  said  ejectment  suit,  who  sought  to  main- 
tain the  bill  in  equity. — Meyer  v.  Calera  Land  Co.,  554. 

JUSTICES    OF    THE    PEACE. 

1.  Appeal  from  judgment  by  justice  of  the  peace;  not  necessary 

that  the  paper  sent  up  hy  the  justice  should  be  certified. 
Where  an  appeal  is  taken  from  a  judgment  of  a  justice  of  the 
peace  to  the  circuit  court,  it  is  not  necessary  for  the  justice 
of  the  peace  to  certify  anything;  but  all  that  is  required  by 
the  statute,  (Code,  §  484),  is  that  he  must  return  all  the  ori- 
ginal papers  in  the  cause,  together  with  the  statement  ot  the 
case  and  judgment  rendered,  signed  by  him. — Hardee  v.  Abra- 
ham, 341. 

2.  Same;  when  not  necesary  for  new  complaint  to  be  filed;  suffi- 

ciency of  judgment  by  default. — When  on  an  appeal  taken 
from  a  judgment  of  the  justice  of  the  peace,  there  is  includ-" 
in  the  original  papers  returned  by  the  justice  to  the  clerk 
of  the  court. to  which  the  appeal  Is  taken,  a  perfectly  gooa 
complaint,  it  is  proper  for  the  court  to  which  the  appeal  Is 
taken  to  enter  upon  the  trial  on  that  complaint;  or,  the  de- 
fendant not  appearing,  to  render  judgment  by  default  on  that 
complaint — lO.   341. 

3.  Jurisdiction  of  justice  of  the  peace;  waiver  of  objection. — On  an 

appeal  from  a  judgment  of  the  justice  of  the  peace,  his  want 
of  jurisdiction  can  not  be  availed  of  unless  the  objection  there- 
to was  made  before  the  justice  of  the  peace;  and  tne  question 
comes  too  late  if  presented  for  the  first  time  on  motion  for  a 
new  trial  in  the  circuit  court  where  the  cause  was  carried. on 
appeal. — Clem  v.  Wise,  403. 

4.  Pleading  and  practice;  when  com/plaint  filed  in  the  circuit  court 

no  departure  from  the  complaint  in  justice  of  the  peace  court. 
Where  in  a  complaint  filed  in  a  justice  of  the  peace  court 
the  "plaintHI  claims  of  defendant  seven  hundred  pounds  of 
lint  cotton  on  a  waive  note  due  and  unpaid,"  an  amended 
complaint  filed  in  the  circuit  court  wherein  the 
'^plaintiff  claims  of  the  defendant  seventy  dollars,  the  value 
of  seven  hundred  pounds  of  lint  cotton  which  defendants  owe 
to  the  plaintiff,  and  which  was  due  •  •  ♦  under  a  writ- 
ten instrument  or  mortgage,''  is  not  a  departure  from  the 
cause  of  action  stated  in  the  complaint  filed  in  the  justice  of 
the  peace  court. — Ingram  v.  Bussey,  539. 

5.  Execution;  not  void  because  costs  in  justice  of  the  peace  court 

were  not  itemized. — An  execution  issued  upon  a  judgm^[it 
rendered  by  the  circuit  court  In  a  cause  brought  there  by  ap- 
peal from  a  justice  of  the  peace  court,  Is  not  violated  by  the 
fact  that  amiong  the  items  of  costs  endorsed  thereon,  the 
magistrate's  fees  are  shown  only  by  their  groes  amount. 
Griffin  v.  Dan/phin^  643. 

LANDLORD    AND    TENANT. 

1.  Landlord  and  tenant;  right  of  stranger  to  maintain  bill. 
The  attornment  of  a  lenant  to  a  stranger  does  not,  of  Itself, 
destroy  the  possession  of  the  landlord;  and  when  the  pos- 
session of  the  rented  premises  is  tortiously  gained  from  the 
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tenant,  or  the  tenant  has  heen  induced  to  attorn  to  a  stranger, 
a  court  of  equity  will  not,  on  such  possession,  entertain  a  bill 
at  the  instance  of  the  tort-feasor,  or  the  person  attorned  to, 
to  remove  a  cloud  from  his  title  to  the  land. — Collier  v.  Car- 
Hale,  478. 

2.  Landbrd  and  tenant;  attornment  to  third    person;    right     of 

stranger  to  maintain  bill. — The  attornment  of  a  tenant  to 
any  other  person 'than  his  landlord,  does  not,  of  itself,  de- 
stroy the  possession  of .  the  landlord ;  and  when  the  posses- 
sion of  the  rented  premises  is  tortiously  or  otherwise  gained 
from  the  tenant,  a  court  of  equity  will  not,  on  such  posses- 
sion, entertain  a  bill  at  the  instance  of  the  tort-feasor,  or  the 
person  attorned  to,  to  remove  a  cloud  from  his  title  to  the 
rented   premises. — Treadwell  v.  Torhert,  504. 

3.  Same;  same;  same. — ^Where  a  person  enters  into  possession  of 

land  as  grantee  under  a  deed  alleged  to  have  oeen  obtained 
by  duress  and  fraudulent  representations,  and  leases  said 
premises,  the  fact  that  the  grantor  in  said  deed  subsequently 
secured  the  tenants  of  the  grantee  to  attorn  to  her  and  made 
a  contract  agreeing  to  rent  said  lands  to  said  tenants,  does 
not  give  said  grantor  such  a  possession  as  will  authorize 
him  to  maintain  a  bill  in  equity  to  have  said  deed  cancelled 
and  remove  as  a  cloud  from  her  title. — Ih.  504 

4.  Sales;  effect  on  the  possession  of  tiMrd  person  through  tenant. 

Where,  at  the  time  of  a  sale  under  execution  of  land  in  the 
possession  of  tenants  of  a  third  party  who  claim  under  a 
deed  from  the  defendant  in  execution,  which  deed  was  exe- 
cuted subsequent  to  the  issuance  of  the  execution,  the  judi- 
cial sale  of  such  lands  terminates  the  tenancy;  and  the  at- 
tornment of  the  tenants  of  said  third  party  to  the  purchaser 
has  the  legal  effect  of  transferring  the  possession  of  the  lands 
from  such  third  party  to  the  purchaser,  and  the  right  of  said 
third  party  acquired  by  his  deed  from  the  defendant  in  exe- 
cution is  thereby  defeated;  the  sheriff's  dee^.  to  said  purchaser 
conveying  such  title  as  the  defendant  in  execution  had  on  the 
date  of  its  issuance. — Griffin  v.  Dauphin,  543. 

LEGACY  AND  DBViSE. 

See  Wills. 

LICENSES. 

1.  Action  for-  license  tax;  sufficiency  of  plea. — In  an  action  to  re- 

cover a  license  or  privilege  tax,  a  plea  which  avers  that  the 
defendant  "procured  a  license  from  the  proper  authorities  to 
do  business  in  Alabama  for  the  time  mentioned  in  the  com- 
plaint," is  bad  and  subject  to  demurrer,  in  that  it  does  not 
aver  in  said  plea  that  the  license  alleged  to  have  been  procured 
was  paid  for. — Bo.  Car  d  F.  Co.  v.  State,  624. 

2.  Same;  same;  statute  of  limitations. — Under  the  authority  of  the 

statute,  (Acts  of  1898-99,  p.  202,  §  16),  a  suit  for  the  recov- 
ery of  a  license  tax  can  be  brought  any  time  within  five  years 
from  the  time  the  license  becomes  due;  and,  therefore,  in  an 
action  to  recover  a  license  tax,  pleas  setting  up  the  statute  of 
limitations  of  one  and  two  years  as  a  bar  to  the  action  are 
bad  and  subject  to  demurrer. — lb.  624 

3.  License  tax;  sale  by  one  corporation  to  another  does  not  as- 

sign  a  license. — The  purchase  of  the  stock,  property  and  busi- 
ness of  one  corporation  by  another  corporation,  does  not  auth- 
orize the  latter  company  to  do  business  under  a  license  issued 
to  the  former  company,  nor  is  the  latter  company  entitled 
to  be  credited  to  the  amount  of  the  license  tax  paid  by  the 
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selling  company  on  a  license  tax  acquired  by  the  baying 
company  for  the  years  in  which  the  purchase  is  inade. 
lb.  624. 

4.  Same;  statute  imposing  such  tax  on  corporations  constitutUmal. 

The  statute  requiring  all  corporations,  foreign  and  domestic, 
doing  business  in  this  State,  not  otherwise  specially  required 
to  pay  a  license  tax,  to  pay  an  annual  privilege  tax  graau^ted. 
by  the  paid  up  capital  of  the  corporation^  (Code,  J  4122,  subd. 
55),  is  the  exercise  of  legitimate,  authority  of  the  legislature, 
and  such  statute  is  valid  and.  not  unconstitutional. — lb.  624. 

5.  Same;  interest  recoverable.— Interest  is  reooverabTe  on  unpaid 

license  taxes. — Ih.  624. 

See  Taxation. 

LIENS. 

1.  Creditor's  hill  to  declare  void  deed  of  assignment;  to  wAat  prop- 
erty lien  attaches. —^The  lien  acquired  by  the  filing  of  a  bill  by 
a  creditor  without  a  lien,  for  the  purpose  of  setting  aside  a 
oonveyanoe  by  his  debtor,  upon  the  ground  of  fraud,  attaches 
only  to  the  property  embraced  in  the  fraudulent  deed  or  con- 
veyance, and  does  not  attach  to  any  property  excepted  from 
the  operation  of  said  deed. — Long  v.  Campbell,  353. 

See  Mortgages  and  Vendor  and  Purchaser. 

LIMITATIONS,  STATUTE  OF 

1.  Claim  agdinst  insoivent  estate;  objection  must  be  filed  withtn 

the  time  fixed  by  statute, — Objections  to  the  allowance  of  a 
claim  against  an  insolvent  estate,  upon  which  Issue  is  to  be 
made  up  between  the  claimant  and  the  party  interposing  the 
objection  under  the  statute,  (Code,  §  3i3),  must  question  the- 
merits  or  validity  of  the  particular  claim  for  matters  separate 
^rom  its  status  in  respect  of  its  filing;  and  if  such  objections 
are  not  filed  within  the  time  prescribed  therefor  by  the  statute, 
after  the  declaration  of  insolvency,  all  defenses  existing^  or  oc- 
curlng  within  that  period  are  barred. — Chirstopher  v.  Stexo- 
art,  348. 

2.  Statute    of    limitations. — The  statute    of    limitations    aoes    not 

run  against  a  claim  which  has  been  filed  against  an  Insolv- 
ent estate;  hence  where  an  objection  to  such  claim  is  based  on 
the  statute  of  limitations  and  Is  filed  after  the  time  prescribed 
by  the  statute  for  filing  objections,  the  bar  created  by  the  lat- 
ter statute  i^  not  avoided  by  a  statement  annexed  to  sucli  ob- 
jection that  the  objection  arose  after  the  claim  was  filed. 
lb.  348. 

3.  License  taxi  statute  of  limitations. — ^Under  the  authority  of  the 

statute,  (Acts  of  1898-99,  p.  202,  §  16),  a  suit  for  t^e  recov- 
ery of  a  license  tax  can  be  brought  any  time  within  five  years 
from  the  time  the  license  becomes  due;  and,  therefore.  In  an 
action  to  recover  a  license  tax,  pleas  setting  up  the  statute  of 
limitations  of  one  and  two  years  as  a  bar  to  the  action  are 
bad  and  subject  to  demurrer. — So,  Car.  Co.  v. .  State,  624. 

LUNATICS. 

See  Insanity. 

MALICIOUS  PROSECUTION. 

1.  False  iTiiprisonineni :  ih^re  can  be  no  recovery  for  malicious 
prosecution. — ^A  complaint  which  cl^ms  damagee  for  "mali- 
ciously and  without  probable  <?ause  therefor  causing  tfue  plain- 
tiff to  be  arrested  and  ipaprison^  on  the  ch^rgiB  jgi^  larceny," 
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is  an  action  of  treepass  for  false  imprisonment,  and  under 
such  complaint. there  can  be  np  recovery  for  malicious  prose- 
cution.— Davis  V.  Sanders,  27$. 

2.  Maliciou$  prqsecution;  constituents  of  sufflcient  complaint. — An 

averitient  of  the  issuahce  of  process,  properly  describing  it, 
and  the  plaintiff's  arrest  and  imprisonment  by  virtue  thereof, 
is  essential  to  constitute  a  count  for  malicious  prosecution. 
n.  275. 

3.  Action  for  malicious  prosecution;  admissihiUty  of  evidence. — In 

an  action  against  the  Southern  Express  Company  tp  recover 
damages  for  malicious  prosecution,  where  the  principal  issue 
in  the  case  was  as  to  whether  the  defendant  had  instigated 
or  encouraged  the  prosecution  of  the  plaintiff  for  robbing  an 
expre^  car,  inquiries  and  statements  addressed  by  the  de- 
tective, or  special,  agent  of  the  .defendant  to  a  witness,  after 
the  plaintiff  had  been  arrested  and  before  his  discharge,  con- 
cerning plaintiff's  movements  and ,  expenditure  of  money  re- 
cently after  the  robbery,  are  competent  an^l  admissible  in  evi- 
dence as  indicating  that  the  defendant  employed  efforts  to  ob- 
tain evidence  for  use  in  said  prosecution. — 8o.  Express  Co, 
V.  Couch,  285.  V 

4.  Same;  same. — In  such  a  c&se,  it  is  competent  for  the  plaintiff 

on  cross  examination  of  the  person  who  swore  out  the  war- 
rant for  his  arrest,,  to  show  that  the  special  agent  or  de- 
tective in  the  employment  of  the  defendant  expressed  the 
opinion  to  such  person  that  he  had  sufflcient  evidence  to  con- 
vict the  plaintiff  of  the  robbery  charged. — It>.  285. 

5.  Sam^;  same. — In  ^uch  a  case,  it  is  competent  for  the  defendant 

to  show  that  the  person,  upon  whose  affidavit  the  warrant  of 
arrest  of  the  defendant  was  sued  out,  before  making  said  affi- 
davit and  suing  out  such  warrant,  submitted  fully  and  fairly 
all  the  facts  m  regard  to  plaintiff's  gftilt  to  a  reputable  prac- 
ticing attorney,  and  was  by  him  advised  that  the  evidence 
was  sufficient  to  justify  plaintiff's  -conviction;  such  evidence 
having  a  tendency  to  show  that  the  prosecution  of  the  plain- 
tiff was  by  such  person  independent  of  defendant's  influence. 
Ih,  285. 

MANDAMUS. 

1.  Mandamus;  assignee  of  decree  can  not  compel  the  issuance  of 

restraining  order  to  sheriff  out  of  another  court  than  the  one 
rendering  the  decree, — Where,  after  the  levy  of  an  execu- 
tion issued  upon  a  decree  rendered  by  a  chancery  court,  the 
complainant  is  said-  suit  assigns  the  decree,  and  upon  the 
request  of  the  assignee  to  release  the  levy  of  said  execution, 
the  sheriff  refuses  to  do  so,  the  assignee  of  such  decree  can 
not,  by  filing  a  petition  for  mandamus  in  another  court,  ob- 
tain a  writ  commanding  the  sheriff  to  release  said  levy  and 
restraining  him  from  selling  or  attempting  to  sell  the  prop- 
erty levied  upon. — State  eo?  rel.  Scott  v*  Waller,  199. 

2.  Mandamus;  Supreme  Court  has  no  jurisdiction^  to  issue  man- 

damus directed  to  hoard,  of  registrars. — The  Supreme  Court 
has  no  original  jurisdiction  to  issue  a  writ  of  manaamus  di- 
rected to  the  board  of  registrars  of  a  county,  to  compel  such 
board  to  register  the  pe^tltioner  as  an  elector;  such  board 
of  registrars  not  being  one  of  the  jurisdictions  which  the 
Supreme  Court  .can,  under  the  constitution  (Constitution  1901, 
§  140),  control  by  original  writs. — Ex  parte  Giles,  211. 

3.  Mandamus;  u^hen  issued  to  correct  erroneous  rulings. — While 
.   ordinarily  It  la.  not  the  <^ce  of  a  writ  ot  mandamus  to  re- 
vise judicial  action,  but  to  compel  such  action,  yet  a  writ  of 
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mandamus  'will  He  to  correct  an  erroneous  ruling  of  a  court, 
where  injury  results  arid  there  exists  no  right  of  appeal  or 
other  adequate  means  of  redrees.-^^x  parte  Jones,  212. 

4.  Mandamus;  there  mtist  6e  aiserred  a  demand  for  the  perform- 

ance of  the  act  and  the  refusal  thereof  as  a  condition  to  the 
filing  of  the  application: — To  entitle  a  petitioner  to  the  ex- 
traordinary writ  of  mandamuSt  he  must  show  thaf  he  has  a 
clear  right  to  the  performance  of  the  act  or  the  duty  de- 
manded, and  he  must  aver  in  his  petition  that  he  had.  made 
a  demand  upon  the  respondent,  and  that  the  respondent  had 
neglected  or  refused  to  comply  therewith ;  and  in  the  absence 
of  such  an  averment,  a  petition  Iot  mandamus  is  defective 
and  should  be  dismissed. — Mqseley  v.  Collins,  326. 

5.  Mandamus;  when  will  not  lie  from  Supreme  Court  to  probate 

judge, — The  Supreme  Court  has  no  power  to  grant  a  writ  of 
mandamus  to  the  probate  Judge,  when  there  has  V^enno  appli- 
cation to  the  circuit  court  or  other  court  having  power  to 
grant  the  writ. — Christopher  v.  Stewart^  348. 

MASTER  AND  SERVANT. 

1.  Master  and  servant;  when  employee  cannot  complain  of  injuries 

received ;  contributory  negligence.— Where  an  employe  is 
himself  the  agent  through  whom  the  employer  undertakes  to 
see  that  the  ways,  works,  machinery  and  plant  are  in  proper 
condition,  and  U^e  employe  undertakes  that  responsibility,  he 
can  not  complain  of  personal  injuries  sustained  T>y  him  by 
reason  of  defects  in  the  condition  of  such  ways,  works,  etc.; 
his  negligence  contributing  proximately  to  the  Injuries  com- 
plained of.— Pioneer  M.  d  M.  Co.  v.  TUowcw,  279. 

2.  Master  and  servant^  liability  of  master  for  personal  injuries  to 

servant. — In  an  action  by  an  employe  against  his  employer 
to  recover  damages  for  personal  injuries  sustained  while  In 
the  employ  of  the  defendant,  it  was  shown  that  the  defendant 
was  engaged  in  clearing  the  right  of  way  for  a  railroad  aad 
grading  and  building  said  railroad.  The  plalntifT,  who  wad 
a  deaf  mute,  was  engaged  with  a  number  of  other  employes 
of  defendant  in  such  work,  and  had  been  so  engaged  for  sev- 
eral days  when  the  accident  happened.  While  deaf,  the  plalti- 
tifC's  sight  was  unimpaired.  Among  other  work  that  was 
being  done,  trees  were  being  felled  along  the  right  of  way. 
While  the  plaintiff  was  engaged  in  shoveling  dirt  on  the  side 
of  the  railroad  bridge,  and  his  back  was  towards  some  of  the 
other  employes  who  were  cutting  down  a  tree,  the  tree  fell 
on  the  plaintift  and  inflicted  the  injuries  complained  of.  A 
fellow  servant  of  the  plaintiff,  who  was  at  work  with  him  ai 
the  time  of  the  injury,  under  the  direction  of  the  defendants 
superintendent,  attempted  to  save  the  plaintiff  from  the  fall- 
ing tree  by  pushing  him,  but  was  unable  to  do  so.  Held: 
There  was  no  duty  shown  on  the  part  of  the  defendant  to  the 
plaiuitifif  which  was  violated,  and  no  negligence  shown  for 
which  the  defendant  was  responsible;  and,  therefore,  the  de- 
fendant was  entitled  to  the  general  affirmative  charge. 
Melton  V.  Jackson  Lumber  Co.,  580. 

3.  Action  by  employe  against  employer;  contributory  negligence. 

In  an  action  by  an  employe  against  a  cotton  mill  company  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  reason  of  the  negligence  of  the  superintendent  of 
such  cotton  mill  in  directing  the  plaintiff  to  put  a  belt  upon  a 
pulley  which,  at  the  time,  was  in  motion,  and  making  three 
or -four  hundred  revolutions  per  minute,  where  the  evidence 
shows  plaintiff  was  an  experienced  mill  man,  had  worked  for 
Vol.  133. 
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a  long  time  in  the  mill  in  which  his  injuries  were  received, 
and  in  the  capacity  of  foreman  of  the  section  of  the  mill  in 
which  he  was  hurt,  and  he  l^new  all  about  putting  belting  upon 
pulleys  in  motion,  the  fact  that  the  plaintiff  obeyed  the  orders 
of  the  superintendent  in  attempting  to  put  the  belt  upon  the 
pulley  while  in  motion,  if  there  was  danger  in  making  such 
attempt,  showed  such  want  of  jcare  and  prudence  on  the  plain- 
tiffs part — such  negligence  contributing  to  his  own  injury — 
as  to  constitute  a  full  defense  against  the  alleged  negligence 
of  the  superintendent  in  giving  the  direction.-~Coo«a  Manfg, 
Go.  V.  Williams,  606. 
^.  Same;  sufficiency  of  evidence  showing  negligence. --rln  an  action 
against  a  cotton  mill  company  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintlfE  while  he  was  attempting 
to  put  a  belt  upon  a  pulley  which  was  in  motion  and  making 
between  three  and  four  hundred  revolutions  a  minute,  one  of 
the  counts  of  the  complaint  charged  that  the  superintendent 
of  the  defei^dant's  mill  negligently  ordered  another  employe  to 
raise  the  belt  with  a  pole  while  the  plaintiff  was  engaged  in 
putting  in  on  the  pulley,  and  that  in  carrying  out  such  order 
the  other  employe  raised  the  belt  in  such  manner  as  to  cause 
it  to  lap  and  double  around  the  revolving  shaft,  on  which  was 
the  pulley,  and  as  a  result  of  the  lapping  and  doubling  of  the 
belt,  the  plaintift's  arm  was  caught  therein  and  inflicted  the 
injury  complained  of.  The  evidence  showed  that  the  superin- 
tendent had  directed  the  other  employe  to  raise  the  belt  with 
B  pole,  but  there  was  a  total  lack  of  evidence  to  show  that  the 
lapping  and  doubling  of  the  belt  was  a  necessary  or  a  probable 
result  of  lifting  the  belt  with  a  pole,  or  that  such  result  could 
have  been  within  the  reasonable  apprehension  of  an  ordinarily 
cnreful  superintendent.  Held:  That  such  evidence  was  not 
Kiifficient  to  support  the  charge  that  the  superintendent  wad 
guilty  of  .  negligence  in  giving  the  order  to  the  other  em- 
ploye to  raise  the  belt,  and  that,  therefore,  the  plaintiff  was 
not  entitled  to  recover  upon,  such  count. — 16,  606. 

MORTGAGES. 

1.  Mortgage  of  personal  property;  when  conveys  title  to  agent  and 

gives  him  right  to  maintain  detinue. — ^Where  a  mortgage  of 
personal  property  is  given  to  certain  named  persons  described 
therein  as  agents  of  a  third  party,  the  certain  named  parties 
as  mortgagees  acquired  title  to  said  property  and  can  main- 
tain an  action  of  detinue  against  the  mortgagors  upon  default 
being  made  by  them. — Elston  v.  Roop  d  Sewell,  331. 

2.  Mortgage  of  personal  property;  right  of  possession  thereunder; 

detinue;  c^missibility  in  evidence. — A  mortgage  of  personal 
property,  in  the  absence  of  a  stipulation  to  the  contrary, 
vests  in  the  mortgagee  a  right  to  immediate  possession;  and 
when  such  mortgage  is  given  to  secure  the  performance  of  a 
contract,  if  the  mortgagor  fails  to  perform  the  contract, 
the  mortgagee  can  maintain  an  action  of  detinue  for  the  mort- 
gaged property,  and  said  mortgage  is  not  rendered  iniidmis- 
slble  in  evidence  by  the  non-production  of  the  contract,  the 
perfori^anee  of  which- was  intended  to  be  secured  by  the  exe- 
cution of  the  mortgage. — Ih.  331. 

3.  Mortgage   securing   several   debts;   application   of   proceeds   of 

sale. — ^Where  a  mortgage  is  given  to  secure  several  notes,  up- 
on two  of  which  there  is  a  surety  who  was  not  a  party  to  the 
mortgage,  upon  the  foreclosure  of  the  mortgage,  the  mort- 
gagee must  see  that  a  just  proportion  of  the  proceeds  of  the 
sale  is  applied  to  the  discharge  of  the  notes  upon  which  the 
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surety  Is  bound,  and  the  portion  of  the  proceeds  at  such  sale 
applicable  to  the  debt  on  which  the  surety  is  bound  will  be 
credited  as  a  payment  pro  tanto  on  such  debt,  and  the  surety 
to  that  extent  discharged. — Bostick  v.  Jacobs,  344. 

4.  Action  of  detinue;  when  sufficient  transfer  of  mortgage. — In  an 
action  of  detinue,  where  the  plaintiff  claims  the  property  sued 
for  under  a  mortgage  alleged  to  have  been  transterrea  to  him 
by  a  corporation,  which  mortgage  was  shown  to  have  been 
lost,  and  the  president  of  the  corporation  testified  tnat  he  de- 
livered and  transferre;d  to  the  plaintiff  said  mortgage,  but 
did  not  write  out  any  transfer  thereof  on  the  back  of  the 
mortgage  until  after  the  suit  was  brought,  such  evidence  is 
suflacient  to  carry  to  the  jury  the  question  whether  or  not 
the  plaintiff  was  the  legal  owner  of  the  mortgage. — Clem  v. 
Wise,  403. 

f .  Assignment  of  mortgage;  right  Of  transferee  to  maintain  suit 
for  mortgaged  property. — Under  a  transfer  which  is  not 
merely  of  the  debt,  but  which  Is  appropriate  to  pass  title  to 
the  security,  the  transferee  can  maintain  a  suit  at  law  for 
the  mortgaged  property. — Ih.  403. 

6.  Evidence;  admissiMUty  of  mortgage  in  action  of  assumpsit. — In 

an  action  of  assumi:^t,  wherein  the  plaintift  claims  the  value 
of  a  certain  number  of  pounds  of  lint  cotton,  which  It  is 
averred  in  the  complaint  defendant  owed  plaintiff  under  a 
written  instrument  or  mortgage  made  by  the  defendant,  the 
mortgage  referred  to  in  the  complaiht  is  admissible  in  evi- 
dence; and  it  is  no  valid  objection  to  the  introduction  of  such 
mortgage  in  evidence  that  the  plaintiff  had  not  shown  that  It 
was  given  for  a  bona  fide  subsisting  debt. — Ingram  v.  Bussey, 
539. 

7.  Foreclosure  of  mortgage;  when  decree  failing    to    pass    upon 

claim  under  adverse  possession  proper. — Under  a  bill  filed  for 
the  sole  purpose  of  the  foreclosure  of  a  mortgage,  where  It 
is  alleged  that  the  mortgagor  died  intesttLte,  d,nd  the  parties 
defendant  are  the  sole  heirs  of  the  deceased  mortgagor,  t>«t 
one  of  the  defendants  sets  up  in  her  answer  a  title  to  the 
mortgaged  property  claimed  to  have  been  derived  by  adverse 
possession,  a  decree  providing  for  the  divestiture  by  fore- 
closure of  all  the  interest  In  the  mortgaged  property  shown 
by  the  bill  to  be  in  the  defendants  as  heirs  at  law  of  the 
deceased  mortgagor,  but  fails  and  declines  to  pass  upon  the 
alleged  title  of  the  defendant  claimed  by  adverse  possession, 
expressly  excepting  from  its  operation  any  interest  said  de- 
fendants may  have  had  in  the  mortgaged  property,  Independ- 
ent of  the  mortgagor,  Is  proper  and  free  from  error;  the 
bill  not  assailing  the  title  of  said  defendants  claimed  to  have 
been  derived  through  adverse  possession. — Equit.  M.  Co.  v. 
Finley,  575. 

8.  Same;  same.— In  such  a  case,  the  purpose  of  the  foreclosure 

suit  being  not  to  determine  in  whom  the  title  resides,  but  to 
settle  the  Interest  claimed  or  existing  In  subordination  to  the 
mortgage,  the  defendant  asserting  the  title  by  adverse  pos- 
session was  a  proper  party  defendant,  and  the  bill  should 
not  have  been  dismissed  as  to  her;  since,  being  an  heir  of 
the  mortgagor,  she  took  an  equity  of  redemption,  and  the 
foreclosure  of  that  interest  was  necessary  to  the  enrorcement 
of  the  mortgage. — lb.  575. 

9.  Equitable  assignment  and  subrogation;  when  shown  to  exist. 

Where  one  who,  though  having  no  previous  interest  and  being 
under  no  obligation,  pays  off  a  mortgage  or  advances  money 
for  its  payment  at  the  instance  of  the  mortgagor,  and  for  his 
Vol.  133. 


Digitized  by 


Google 


INDEX.  775 

MORTGAGES— CO»«nttcd. 

benefit,  such  person  Is  in  no  true  sense  a  stranger  and  volun- 
teer, but  is,  under  the  doctrine  of  equitable  assignment,  en- 
titled to  be  subrogated  to  the  lien  of  said  mortgage  for  the 
reimbursement  of  the  amount  paid  thereon. — Motes  v.  Robert- 
son, 630. 
10.  Mortgage  to  secure  advances  of  money  paid  for  mortgagor:  w%6n 
modification  binding. — Where  the  surety  on  a  bona  executes 
a  note  and  mortgage  to  his  co-surety  for  the  purpose  of  secur- 
ing the  latter,  in  the  payment  of  one-half  of  a  designated 
amount  to  be  paid  by  him  in  effecting  the  compromise  of  a 
Judgment  rendered  against  them,  and  the  plaintiff  in  said 
judgment  declines  to  accept  said  amount,  it  Is  competent  for 
the  mortgagor  and  mortgagee  to  modify  the  agreement  so 
as  to  change  the  application  of  the  money  provided  for  by 
the  note  and  mortgage;  and  upon  the  mortgagee  subsequently 
effecting  a  compromise  of  said  judgment  by  paying  a  larger 
amount  than  the  sum  stipulated  in  said  mortgage,  which  was 
done  with  the  mortgagor's  consent  and  approval,  said  note 
and  mortgage  constitute  a  valid  and  binding  obligation,  and 
the  consideration  therefor  did  not  f6.il  and  the  mortgage 
thereby  become  Extinguished  when  the  first  offer  of  compro- 
mise was  rejected  and  the  sum  returned  to  the  mortgagee. 
Sheats  v.  Scott,  642. 

MORTGAGEE  AND  MORTGAGOR. 

1.  Right  of  redemption;  junior  mortgagee. — A  prior  mortgagee  in 

attempting  a  foreclosure  of  a  mortgage  under  the  power  of 
sale  contained  therein,  purchased  at  said  sale  without  author- 
ity being  given  him  In  the  mortgage  to  so  purchaise..  The 
junior  mortgagee  within  two  weeks  after  said  unauthorized 
purchase  disaffirmed  said  sale  and  tendered  to  the  prior 
mortgagee  the  amount  paid  by  him,  together  with  Interest 
and  all  lawful  charges  and  asked  to  be  allowed  to  redeem. 
This  tender  was  refused  and  the  prior  mortgagee  declined 
to  allow  the  junior  mortgagee  to  redeem.  Held:  Such  facts 
present  a  case  of  seasonable  disaffirmance  of  the  sale  and 
purchase  by  the  prior  mortgagee,  and  entitles  the  junior 
mortgagee  to  redeem  the  property  conveyed  in  the  mortgage. 
Douthit  V.  Nahors.  453. 

2.  Bill  6y  junior  mortgagee  to  redeem;  should  offer  to  do  equity. 

Where  a  bill  is  filed  by  a  junior  mortgagee  against  the  holder 
of  a  senior  mortgage  and  seeks  an  accounting  from  him  and 
the  foreclosure  of  the  mortgage  held  by  the  complainant,  and 
that  the  complainant  be  allowed  to  redeem,  it  is  necessary  that 
such  bill  should  offer  to  pay  such  sum  as  may  be  ascertained 
to  be  due  upon  the  first  mortgage;  and  in  the  absence  of  such 
offer  the  bill  is  subject  to  demurrer. — Higman  v.  Humes,  617. 

3.  Same;  necessary  that  second  mortgage  should  he  due  and  pay- 

able.— One  of  the  essential  requisites  of  maintaining  such  a 
bill  is  that  the  mortgage  debt  of  the  complainant  should  be  due 
and  payable;  and  if  the  bill  filed  for  sucn  purpose  does  not 
aver  that  the  complainant's  mortgage  is  due  and  payable  at 
the  time  of  the  filing  thereof,  it  is  subject  to  demurrer. 
lb.  617. 

MOTION    DOCKET. 

1.  Pleading  and  practice:  how  motions  considered  on  appeal. — The 
motion  docket  of  the  circuit  court  is  not  a  record  of  th?t 
court,  and  a  ruling  by  said  court  upon  a  motion  spread  upon 
the  motion  docket  can  not  be  reviewed  on  appeal,  unless  the 
motion  is  incorporated  in  the  bill  of  exceptions,  or  the  trans- 
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cript  shows  that  said  motion  was  enrolled  upon  the  records 
of  the  circuit  court  by  an  order  thereof. — Craig  v.  Etheredge, 
284. 

MUNICIPAL   CORPORATIONS. 

See  CORI'ORATIONS,   HUB-TITLE. 

NEGOTIABLE  INSTRUMENTS. 

1.  Endorsement;  right  of  accommodation  endorser  to  maintain 
action  against  maker. — Where  an  endorsement  Is  made  upon 
a  negotiable  instrument  for  the  accommodation  of  the  payee, 
such  endorser,  if  compelled  to  pay,  can  maintain  an  action 
against  the  maker  in  the  same  way  as  if  thie  instrument  bad 
been  regularly  endorsed  by  him,  and  he^wlll  accordingly  be 
protected  against  defenses  of  which  he  was  ignorant  at  thu 
time  of  making  the  endorsement. — Andrews  v.  Meadow,  442. 

NEGLIGENCE 

1.  Action 'against  telegrajffi  company;  when  negligence  a  question 

for  the  jury. — In  an  action  by  one  who  was  traveling  along 
a  public  road  against  a  telegraph  company,  to  recover  for 
personal  injuries  alleged  to  have  been  caused  by  reason  of 
the  defendant's  negligence  in  allowing  a  wire  charged  with 
electricity  to  be  or  remain  on  or  a  short  distance  above  the 
road,  whereby  the  traveling  public  along  said  road  were  lia- 
ble to  be  injured,  and  the  defendant  by  special  plea  sets  up 
that  it  exercised  reasonable  care  to  prevent  its  wires  from 
becoming  deiached  from  its  poles,  and  that  It  did  not  know 
and  by  the  exercise  of  reasonable  care  could  not  have  known 
that  the  wires  had  become  detached  from  the  pole,  until 
after  the  injury  to  the  plaintiff,  and  where  the  evidence  for 
the  plaintiff  tends  to  show  that  at  the  point  where  the  in- 
Jury  was  alleged  to  have  been  caused  the  wire  owned  and 
operated  by  the  defendant  had  become  disengaged  from  the 
pole  to  which  it  was  attached,  by  reason  of  the  cross  pole 
being  rotten,  and  that  the  wire  had  been  detached  for  two 
'  days  or  more  before  the  injury  complained  of  was  inflicted, 
it  is  a  question  for  the  jury  whether  due  care  alleged  had 
been  proved,  or  whether  due  care  had  been  exercised  to  dis- 
cover and  remedy  the  defective  condition  of  the  wire;  and, 
therefore,  the  general  affirmative  charge  requested  by  the  de- 
feudant  is  properly  refused. — Postal  Tel  Gable  Co.  v.  Jones, 

2.  Same;  same;  diarge  to  the  jury. — In  such  a  case,  a  charge  is 

properly  refused  which  instructs  the  jury  as  follows:  *That 
although  the  jury  may  find  from  the  evidence  that  the  cross 
arm  which  it  appears  from  the  evidence  was  detached  from 
the  pole  at  the  point  of  defendant's  line  where  the  alleged 
injury  occurred  was  rotten,  or  partially  rotten,  yet,  in  thi8 
case  no  recovery  can  be  had  because  of  such  alleged  rotten 
or  partially  rotten  cross  arm." — Ih.  217. 

3.  Action  for  negligence;  charge  of  court  as  to  failure  to  call  in 

physician. — In  an  action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the  negligence  of  the 
defendant,  a  charge  is  erroneous  and  properly  refused  which 
instructs  the  jury  "that  if  they  find  from  the  evidence  that 
no  doctor  was  employed  by  the  plaintiff  to  treat  his  alleged 
injuries,  the  jury  may  look  to  this  fact,  if  found  from  the 
evidence  to  be  a  fact,  as  a  circumstance  tending  to  show  that 
plaintiff  was  not  seriously  hurt  at  the  time  and  place  named 
in  the  complaint  and  evidence." — lb.  217. 
Vol.  133 
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Master  and  servant:  liahility  of  master  for  personal  injuri^,^  to 
servant. — In  an  action  by  an  employe  against  hiB  employer 
to  recover  damages  for  personal  Injuries  sustained  whlli  in 
the  employ  of  the  defendant,  it  was  shown  that  the  defendant 
was  engaged  in  clearing  the  right  of  way  for  a  railroad  and 
grading  and  building  said  railroad.  The  plaintiff,  who  wa;8 
a  deaf  mute,  was  engaged  with  a  number  of  other  employee 
of  defendant  in  such  work,  and  had  been  so  engaged  for  sev- 
eral dasrs  when  the  accident  happened.  While  deaf,  the  plain- 
tiff's sight  was  unlmparled.  Among  other  worK  that  was 
being  done,  trees  were  being  felled  along  the  right  of  way. 
While  the  plaintiff  was  engaged  in  shoveling  dirt  on  the  side 
of  tbe  railroad  bridge,  and  his  back  was  towards  some  of  the 
other  employes  who  were  cutting  down  a  tree,  tlie  tree  fell 
on  the  plaintiff  and  inflicted  the  injuries  complained  of.  A 
fellow  servant  of  the  defendant,  who  was  at  work  with  him  at 
the  time  of  tbe  injury,  under  the  direction  of  the  defendant's 
superintendent,  attempted  to  save  the  plaintiff  from  the  fall- 
ing tree  by  pushing  him,  but  was  unable  to  do  so.  Held: 
There  was  no  duty  shown  on  the  part  of  the  defendant  to 
the  plaintiff  which  was  violated,  and  no  negligence  shown  flor 
which  the  defendant  was  responsible;  and,  therefore,  the  de- 
fendant was  entitled  to  the  general  affirmative  charge. — Mel- 
ton V.  Jackson  Lumber  Co.,  580. 

Same;  sufficiency  of  evidence  showing  negligence. — In  an  action 
against  a  cotton  mill  company  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  he  was  attempting 
to  put  a  belt  upon  a  pulley  which  was  in  motion  and  making 
between  tflure  and  four  hundred  revolutions  a  minute,  one  of 
the  counts  of  the  complaint  charged  that  the  superintendent 
of  the  defendant's  mill  negligently  ordered  another  employe 
to  raise  the  belt  with  a  pole  while  the  plaintiff  was  engaged  in 
putting  on  the  pulley,  and  that  in  carrying  out  sucn  order 
putting  it  on  the  pulley,  and  that  in  carrying  out  such,  order 
the  other  employe  raised  the  belt  in  such  a  manner  as  to  cause 
It  to  lap  and  double  arpund  the  revolving  shait,  on  which  was 
the  pulley,  and  as  a  result  of  the  lapping  and  doubling  of  the 
belt,  the  plaintiff's  arm  was  caught  therein,  and  inflicted  the 
injury  complained  of.  The  evidence  showed  that  the  superin- 
tendent had  directed  the  other  employe  to  raise  the  belt  with 
a  pole,  but  there  was  a  total  lack  of  evidence  to  show  that  the 
lapping  and  doubling  of  the  belt  was  a  necessary  or  a  proba- 
ble result  of  lifting  the  belt  with  a  pole,  or  that  such  result 
could  have  been  within  the  reasonable  apprehension  of  an  or- 
dinarily careful  superintendent  Held:  That  such  evidence 
was  not  su.  .clent  to  support  tbe  charge  that  the  superintend- 
ent was  guilty  of  negligence  in  giving  the  order  to  the  other 
employe  to  raise  the  belt,  and  that,  therefore,  the  plaintiff 
was  not  entitled  to  recover  upon  such  count — Coosa  Manfg. 
Co.  V.  Williams,  606. 

I.        CONTRIBUTOBT     NEGLIGENCE. 

Master  and  servant;  when  employe  cannot  complain  of  injuries 
received;  contributory  negligence. — ^Where  an  employe  is 
himself  the  agent  through  whom  the  employer  undertakes  to 
see  that  the  ways,  works,  machinery  and  plant  are  in  proper 
condition,  and  the  employe  undertakes  that  responsibility,  he 
can  not  complain  of  personal  injuries  sustained  by  him  by 
reason  of  defects  In  the  condition  of  such  ways,  works,  etc.; 
his  negligence  contributing  proximately  to  the  injuries  com- 
plained of. — Pioneer  M.  d  M.  Co.  v.  Thomas,  279. 

Contributory  negligence;  sufficiency  of  plea. — In  an  action 
against  a  railroad  company  by  an  employe  to  recover  dam- 
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ages  for  personal  Injuries,  a  plea  which  avers  that  "the  plain- 
tiff's own  negligence  proximately  contributed  to  the  injuries 
complained  of/'  is  too  general  and  subject  to  demurrer.  A 
plea  of  contributory  negligence  should  aver  xicts  constituting 
the  contributory  negligence  interpoeed  as  a  defense. — 80.  R. 
Co.  V.  Jackson,  384. 

8.  Sufficiency     of     plea      of     contributory      negligence. — ^In      an 

action  by  a  passenger  against  a  street  railway  company  to  re- 
cover damages  allegea  to  have  been  sustained  by  him  when 
alighting  from  one  of  the  cars  of  the  defendant,  which  in- 
juries were  alleged  to  have  been  sustained  by  reason  of  the 
defendant  stepping  in  or  upon  a  pile  of  lumber  negligently 
placed  by  the  defenaant  near  its  track,  a  plea  which  avera 
"that  when  the  car  stopped  the  lights  from  the  car  shione  for 
ten  or  twelve  feet  on  either  side  of  the  track,  and  that  plain- 
tiff could  have  seen  the  alleged  lumber  and  debris  before  he 
stepped  thereon,  by  the  exercise  of  ordinary  and  reasonable 
care  on  his  part,"  is  insuflacient  as  a  plea  of  contributory 
negligence,  in  that  it  does  not  aver  that  the  plaintiff  failed  to 
exercise  ordinary  and  reasonable  care,  or  that  he  saw  the 
lumber. — Montgomery  St.  R.  Co  v,  Ma^on,  508 

9.  Same;  same. — In  such  a  case,  a  plea  which  avers  that  the  de- 

fendant "stepped  from  said  car  without  knowing  or  Inquiring 
of  the  defendant  or  its  agent  as  to  whether  or  not  the  situa- 
tion was  reasonably  safe  for  him  to  alight  where  said  car 
was  stopped,"  is  insufficient  as  a  plea  of  contributory  negli- 
gence, and  is  demurrable. — Ih.  508. 

10.  Same;  same. — In  such  a  case,  a  plea  which  alleged  that  the 

"plaintiff  voluntarily  alighted  therefrom  without  requesting 
the  defendant  or  his  agent  to  carry  him  back  to  the  regular 
stopping  place,  and  without  ascertaining  before  he  al'' 
from  said  car,  that  he  was  alighting  at  a  safe  place,  is  insufll- 
cient  as  a  plea  of  contributory  negligence  and  demurrable. 
Jb.   508. 

11.  Same;  same. — In  such  an  action  a  plea  seeking  to  set  up  con- 

tributory negligence  on  the  part  of  the  plaintiff  which  avers 
that  the  plaintiff  boarded  said  car  of  the  defendant  knowing 
that  it  was  being  operated  without  any  one  to  look  after  the 
safety  of  his  alighting,  and  that  he,  plaintiff,  "alighted  from 
said  car  without  first  ascertaining  ^or  attempting  to  as- 
certain that  he  was  at  a  safe  place  to  alight  therefrom,"  is 
insufficient  and   subject  to   demurrer. — lb,    508. 

12.  Street  railroad  company;  duty  as  to  passenger. — Street  railway 

companies  are  under  a  duty  of  exercising  the  highest  degree 
of  diligence  and  care  to  conserve  the  safety  of  their  passen- 
gers, and  this  duty  extends  to  and  includes  the  safe  landing 
of  passengers  at  the  termination  of  their  journey  or  ride;  and 
for  failure  to  stop  one  of  its  cars  at  a  place-  safe  for  a  pas- 
senger to  alight,  or  in  stopping  its  car  at  a  dangerous  place, 
a  street  railway  company  is  liable  for  damages  sustained 
by  a  passenger  by  reason  of  such  failure  or  by  reason  of  a 
passenger  aiighting  at  such  dangerous  place. — lb.  508. 

13.  Action  by  employe  against  employer;  contributory    negligence. 

In  an  action  by  an  employe  against  a  cotton  mill  company  to 
recover  damages  for  personal  injuries  alleged  to  have  bem 
sustained  by  reascm  of  the  negligence  of  the  superintendent  of 
such  cotton  mill  in  directing  the  plaintiff  to  put  a  belt  upon  a 
pulley  which,  at  the  time,  was  in  motion,  and  maicing  three 
or  four  hundred  revolutions  per  minute,  where  the  evidence 
Vol.  133. 
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shows  plaintiff  was  an  experienced  mill  man,  had  worked  for 
a  long  time  in  the  mill  in  which  his  injuries  were  received, 
and  in  the  capacity  of  foreman  of  the  section  of  the  mill  in 
which  he  was  hurt,  and  he  knew  all  about  putting  belting 
upon  pulleys  in  motion,  the  fact  that  the  plaintilT  obeyed  th$ 
orders  of  the  superincendent  in  attempting  to  put  the  belt 
upon  the  pulley  while  in  motion,  if  there  was  danger  in 
making  such  attempt,  showed  such  want  of  care  and  prudence 
on  the  plaintiff's  part — such  negligence  contributing  to  his 
own  injury — ^as  to  constitute  a  full  defense  against  the  alleged 
negligence  of  the  superintendent  in  giving  the  direction. 
Coosa  Manfg,  Co.  v.  WiUimis,  606. 

NEW  TRIALS. 

1.  Where     moHon     for     new     trial    not    revisahle. — The     ruling 

of  the  trial  court  on  motion  for  a  new  trial  in  a  criminal 
case  is  not  reversible  on  appeal. — Durrett  v.  State,  119;  Hamp- 
ton V.  State,  180.  • 

2.  Trial  and  its  incidents;  new  trial  can  not  te  granted  hecauae 

court  gave  charge  at  the  request  of  movant. — Wher6  in  the 
trial  of  a  cause,  there  is  Judgment  rendered  for  the  plaintiff, 
it  constitutes  no  ground  for  the  granting  of  a  new  trial,  that 
the  court  at  the  request  of  the  defendant  gave  a  charge  in 
its  behalf. — Postal  Tel  Cable  Co.  v.  Jones,  217. 

3.  New  trial;  properly  refused. — The  judgment  of  a  trial  court  re- 

fusing a  new  trial  on  the  ground  that  the  evidence  is  not 
sufficient  to  support  the  verdict,  or  that  the  verdict  is  con- 
trary to  the  evidence,  will  not  be  reversed  unless,  after  allow- 
ing all  reasonable  presumption  of  its  oorrectness,  the  pre- 
ponderance of  the  evidence  against  the  verdict  is  so  deciaed 
as  to  clearly  convince  the  court  that  it  is  wrong  and  unjust. 
Bir.  So.  R.  R.  Co.  v.  Cuzzart,  262. 

4.  Appeal;  judgment  upon  motion  for  new  trial  not  revisable. — The 

statute  allowing  appeals  from  judgments  granting  or  refusing 
to  grant  motions  for  a  new  trial,  applies  only  to  civil  causes 
in  the  circuit  and  city  courts,  (Code,  9  434);  and,  therefore, 
the  action  of  the  probate  court  in  overruling  and  refusing  to 
grant  a  motion  for  a  new  trial  in  a  cause  pending  m  sucn 
court  is  not  revisable  on  appeaLBeatty  v.  liohson,  270. 

5.  Trial  and  its  incidents;  admissibility  of  evidence  relating  to 

the  manner  of  arriving  at  verdict  hy  jury  on  motion  for  a  new 
trial. — On  a  motion  for  a  new  trial,  evidence  by  the  jurors 
who  tried  a  case  as  to  the  manner  of  their  arriving  at  a  ver- 
dict, is  inadmissable  in  evidence. — Montgomery  St.  R.  Co. 
V,  Mason,  508. 

6.  New  trials;  review  of  judgment  granting  same. — ^When  an  ap- 

peal is  taken  from  an  order  of  the  trial  court  granting  a 
new  trial,  the  Supreme  Court  will  not  reverse  such  judgment, 
unless  the  evidence  plainly  and  palpably  supports  the  verdict. 
Merrell  v.  Brantley,  537. 

NON  COMPOS  MENTIS. 

See  Insa-nity. 

NUISANCES. 

1.  Public  nuisance;  encroachment  upon  sidewalk  in  the  erection 
of  a  building  will  be  enjoined. — The  encroachment  upon  a 
sidewalk  in  a  city  by  the  erection  thereon  of  colunms  in  front 
of  a  building  adjacent  to  the  said  sidewalk,  constitutes  a 
public  nuisance  for  the  abatement  of  which,  or  to  enjoin  the 
erection  and  maintenance  of  which,  a  bill  in  equity  can  be 
maintained. — First  Nat.  Bank  v.  Tyson,  459. 
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2.  Same;  when  a  hill  can  he  maintained  hy  private  citizen. — A,  pn- 

vate  citizen  who  sustains  au  injury  in  the  erection  and  main- 
tenance of  a  public  nuisance,  different  in  degree  and  kind 
from  that  suffered  by  the  general  public,  can  maintain  a  bill 
in  equity  to  enjoin  the  erection  and  maintenance  of  such 
public   nuisance. — Ih.   459. 

3.  Easement  of  view  a  valuahle  right  and  can  he  preserved. — An 

easement  of  view  or  prospect  from'  every  part  of  a  public 
street  is  like  light  and  air,  a  valuable  right  of  which  the 
owner  of  a  building  abutting  on  a  street  can  not  be  deprived 
by  an  encroachment  upon  the  street  by  a  cotermrnouB  or 
adjacent  proprietor;  and  to  enjoin  th<e  erection  and  mainten- 
ance of  a  building  which  would  obstruct  the  enjoyment  of 
such  right  the  owner  of  a  building  can  maintain  a  bill  in 
equity.— 7b.  459. 

4.  Same;  municipal  authorities  can  not  grant  the  right  to  main' 

tain  puhlic  nuisance. — The  authorities  of  a  municipality  have 
no  power  to  authorize  the  encroachment  upon  a  sidewalk  by 
the  erection  and  maintenance  thereon  of  a  part  of  a  building; 
and  it  is  not  a  condition  precedent  to  the  maintenance  of  a 
bill  to  enjoin  the  erection  and  maintenance  of  such  obstruc- 
tion, that  the  complainant,  who  owned  the  adjacent  or  co- 
terminous building  had  applied,  without  success,  to  the 
authorities  of  the  city  for  relief. — Ih.  459. 

5.  Puhlic  nuisance;  fact  that  complainant  is  guilty  of  ohstructing 

sidewalk  no  reason  why  he  can  not  maintain  hill  to  aibate  puh- 
lic nuisance. — It  is  no  defense  to  a  bill,  filed  to  enjoin  the 
erection  and  maintenance  of  an  obstruction  upon  a  sidewalk 
adjacent  to  the  complainant's  property,  that  the  building 
owned  by  the  oomplainaht  itself  encroaches  upon  said  side- 
walk.—I&.  459. 

6.  Bill  to  enjoin  puhlic  nuisance;   when  plea  had  for  duplicity. 

Where  a  bill  is  filed  to  enjoin  the  erection  and  maintenance 
of  a  part  of  a  building  which  encroaches  upon  a  sidewalk  in 
a  city,  upon  the  ground  that  it  was  a  public  nuisance  and 
obstructed  the  complainant's  enjoyment  of  light,  air  and 
view,  a  plea  which  sets  up  that  the  complainant  who  owned 
the  adjacent  building  consented  to  the  encroachment  upon 
the  sidewalk,  and  which  further  sets  up  as  a  defense  that 
the  complainant  was  not  entitled  to  have  the  light,  air  and 
view  come  to  his  building  from  that  part  of  the  street  in 
front  of  defendant's  building,  to  which  the  defendant  has  a 
fee,  is  bad  for  duplicity. — Ih.  459. 

7.  Uuisance;  when  hill  can  he  maintained  hy  private  citizen  for 

its  ahatement. — A  nuisance  which  operates  to  destroy  the 
health  of  a  family  or  to  seriously  diminish  the  comfortable 
enjoyment  of  a  dwelling  house,  is  productive  of  irreparable 
damage  and  mischief,  for  which  the  law  furnishes  no  ade- 
quate remedy;  and  a  person  whose  health  or  the  comfort 
of  whose  house  is  damaged  and  affected  thereby,  may  main- 
tain a  bill  for  the  purpose  of  abating  such  nuisance. — Rich- 
ards V.  Daugherty,  569. 

8.  Same;  same;  mill  dam. — ^Where  the  erection  of  dams  or  other 

obstructions  which  materially  affect  the  natural  flow  of  a 
running  stream,  results  in  the  injury  to  the  health  of  per- 
sons living  in  the  neighborhood,  or  in  the  vicinity,  such 
dam  or  obstruction,  constitutes  a  nuisance,  and  may  be  abated 
by  bill  in  equity  at  the  suit  of  a  person,  the  health  of  whose 
family  Is  injured  thereby,  without  waiting  the  triaJL  of  the 
issue  of  the  nuisance  vel  non  by  an  action  at  law. — Ih.  569. 
Vol.  133. 
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9.  Same;  same;  same.— Where  a'  bill  Is  filed  to  have  a  mill  dam 

abated  as  a  nuisance/ upon  the  ground  that  it  results  in  pro- 
ducing ill  health  in  the  family  of  the  complainant  and  in 
the  vicinity  contiguous  to  the  dam,  the  fact  that  the  malaria 
which  caused  the  ill  health  complained  of  was  generated  in 
part  by  other  causes  than  the  mill  dam,  constitutes  of  itself 
no  defense  to  the  maintenance  of  the  1)111,  If  it  is  further 
shown  that  the  existence  of  the  mill  dami  materially  con- 
tributed to  the  condition  naturally  existing,  producing  ma- 
laria, and  intensified  or  made  more  poisonous  the  malaria 
generated  by  other  causes. — Ih,  569 . 

10.  Action  to   abate  mill  dam  as  a  nuisance;  estoppel, — ^When   a 

bill  is  filed  seeking  to  have  abated  as  a  nuisance  a  mill  dam, 
the  facts  that  the  complainant  at  the  time  of  tho  erection 
of  said  dam  consulted  with  the  defendant  and  advised  him 
as  to  the  manner  of  its  erection  and  was  aware  that  the  de- 
fendant was  expending  money  in  the  oonstruotion  of  said 
dam,  and  the  mill  which  was  to  be  operated  by  the  pond 
caused  from  thie  dam,  do  not  work  an  estoppel  upon  the  com- 
plainant to  maintain  such  bill,  upon  the  ground  that  the 
maintenance  of  such  dam  produced  ill  health  to  the  family 
of  the  complainant  and  of  other  people  in  the  vicinity;  and 
such  facts  constitute  no  defense  to  such  bill. — Ih.  569 

OFFICE  AND  OFFICERS. 

See  Shebiffs. 

PARTNERSHIP. 

1  Sill  for  settlement  of  partnership  when  complainant  not  entitled 
to  relief. — Where  a  co-partnership  was  formed  between  indi- 
viduals and  a  partnership,  and  after  the  dissolution  of  the  co- 
partnership the  partnership  member  of  said  firm  flies  a  bin 
seeking  to  have  an  accounting  and  settlement  of  said  part- 
nership, averring  that  although  there  had  been  a  dissolution 
there  had  never  been  a  settlement  of  the  partnership  affairs, 
and  the  individual  member  of  said  partnership  in  his  answer 
admits  the  dissolution  and  denies  that  there  had  not  been  a 
settlement,  and  sets  out  facts  going  to  show  such  settlement, 
and  the  evidence  shows  that  after  the  dissolution  there  was 
a  settlement  of  the  partnership  affairs  between  the  individual 
member  thereof  and  one  of  the  firm  constituting  the  other 
member,  and  that  this  member  of  the  firm  had  the  active 
management  and  control  of  said  firm's  business,  and  that 
the  firm  member  of  the  partnership  accepted  the  results  of 
this  settlement,  the  evidence  in  such  case  is  insuflicient  to 
sustain  the  averments  of  the  bill,  but  shows  that  the  settle- 
ment of  the  partnership  affairs  had  been  had  after  its  disso- 
lution, and  that,  therefore,  the  complainant  was  not  entitled 
to  the  relief  prayed  for. — Shows  v.  Folmar  Sons  d  Co.,  699. 

PAYMENTS. 

1.  Mortgage  securing  several  debts;  application  of  proceeds  to 
sale. — ^Where  a  mortgage  is  given  to  seoure  several  notes,  ui>- 
on  two  of  which  there  is  a  surety  who  was  not  a  party  to  the 
mortgage,  upon  tihe  foreclosure  of  the  mortgage,  the  mort- 
gagee must  see  that  a  juet  proportion  of  the  proceeds  of  the 
sale  is  applied  to  the  discharge  of  the  notes  upon  which  the 
surety  is  bound,  and  the  portion  of  the  proceeds  at  such  sale 
applicable  to  the  debt  on  which  the  surety  is  bound  will  be 
credited  as  a  payment  pro  tanto  on  such  debt,  and  the  surety 
to  that  extent  discharged. — Bostick  v.  Jacobs,  344. 
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1.  Action  against  telegraph  company  for  personal  injuries;  su^ 

Giency  of  complaint.— rln  an  action  against  a  telegraph  com- 
pany by  one  who  ^as  traveling  along  the  public  highway,  to 
recover  damages  for  personal  Injuries  received  as  the  result 
of  a  wire  used  by  .the  defendant  having  fallen  across  the  pub- 
lic road,  where,  the  complaint  alleges  that  the  team  which 
was  attached  to  the  vehicle  in  which  he  was  riding,  came  in 
contact  with  said  wire,  and  by  reason  thereof  became  un- 
manageable and  .the  plaintiff  was  thrown  from  the  wagon 
and  fell  upon  sa-id  wire  and  received  the  injuries  complained 
of,  and  It  was  averred  that  the  defendant  owned  and  ope- 
rated said  telegraph  wire  w^hich  was  heavily  charged  with 
electricity  "and  it  became  and  was  the  duty  of  the  defend- 
ant to  use  due  care  tphave  and  keep  said  wire  high  up  from 
said  road,  yet,  notwithstandiug  said  duty  defendant  negli- 
gently caused  or  allowed  sfiid  wire  to  be  or  remain  on,  or 
such  a  short  distance  above,  said  public  highway  that  the 
public  traveling  said  highway  were  liable  to  be  injured 
thereby,"  suiQIciently  charges  a  cause  of  action  and  is  not 
subject  to  demurrer  upon  that  ground,  or  upon  the  further 
ground  that  it  fails  to  show  the  duty  on  the  part  of  the  de- 
fendant to  keep  its  wire  out  of  the  way  of  travelers  along 
the  public  road. — Postal  Tel.  Cable  Co.  v.  Jones,  217. 

2.  Pleading  and  practice;  when  demurrer  to  special  pleas  properly 

sustained, — Special  pleas  which  set  up  matters  simply  in  de- 
nial of  the  cause  of  action,  as  contained  In  the  complaint,  and 
interpose  no  ground  of  defense  which  can  not  be  set  up 
under  the  plea  of  the  general  issue,  are  subject  to  demurrer. 
Ih.  217. 

3.  Pleading  and  practice;  how  motion  considered  on  appeal;  hill 

.  of  exceptions. — The  ruling  of  the  trial  court  upon  a  motion 
to  require  the  plaintiff,  to  pay  certain  costs  as  a  condition  to 
the  further  prosecution  of  his  action  will  not  be  reviewed  on 
appeal,  unless  the  motion  is  incori)orated  in  the  bill  of  excep- 
tions; and  it  is  not  sufficient  for  the  presentation  of  the  rul- 
ings upon  such  motion  that  A  copy  thereof  appears  as  a  part 
of  the  record  in  the  ti^nscript — Hamilton  v.  MaxweJU  233. 

4.  Action  upon  attachment  hond;  plea  of  set  off:  ttiicn  judgment 

exorbitant. — In  an  action'  upon  an  attachment  bond,  where  the 
defendants  file  a  plea  of  set  off,  and  the  evidence  shows  an 
ipdebtednees  from  the  plaintiff  to  the  defendant  to  the  extent 
of  1275.22,  and  the  actual  damages  shown  by  the  plaintiff's 
testimony  to  have  been  sustained  by  him  on  account  of  the 
wrongful  suing  out  of  the  attachment  amounts  to  $366.90,  a 
verdict  of  the  jury  asseeoing  the  plaintiff's  damages  at  $258.38 
is  exorbitant;  ana  constitutes  a  ground  for  the  granting  of  a 
new  trial. — Tb.  233 

5.  Action  against  railroad   company  for  personal  injuries;  suffi- 

ciency of  complaint. — In  an  action  against  a  railroad  company 
by  an  employee  to  recover  damages  for  personal  injuries,  a 
complaint  which  alleges  that  while  the  plaintiff  was  engaged 
in  the  performance  of  his  duties,  the  defendant's  engineer, 
naming  him,  ''who  was  in  charge  and  control  and  superin- 
tendence of  said  engine,"  negligently  moved  said  engine  at 
a  dangerous  rate  of  speed  up  to  and  against  a  car  on  the 
track  ,of  the  defendant,  by  reason  of  which  the  coupling  pin 
on. said  car  was  thrown  with  great  force  against  the  face  of 
the  plaintiff  who  was  standing  upon  the  running  board  of  the 
engine  for  the  purpose  of  coupling  said  car,  and  by  reason  of 
such  blow  the  plaintiff  suffered  the  injury  complained  of. 
Vol.  133. 
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states  a  cause  of  actibn  under  subdivision  5  of  seciion  1749  of 
thje,  Code.— Bir.  So.  R.  Co.  v.    Cuzzart,  262.  ,      . 

6.  False  imprisonment;   there  can  He  no  recovery  for  malicious 

prosecution.— : A  complaint  which  cialms  damages  for  "mali- 
ciously and  without  probable  cause  therefor  causing  the  plain- 
tiff to  be  arrested  and  imprisoned  on  the  charge  of  larceny," 
ia.an  action  of  tresira.ss . f or  false  imprlaooiment,  and  under 
such  complaint  there  can  be  no  recovery  for  malicious  prose- 
cution.— Davis  V.   Sdntfers,   275. 

7.  Same;  ^ame;  character  of  action  not  changed  "by  amendment. 

Ip.  Such  a  case,  the  amendment  of  a  count  by  adding  thereto 
that  "said  charge  before  the  commencement  of  this  action  has 
b<5en  judicially .  investigated  and  said  prosecution  ended  and 
tine  plaintiff  discharged,"  doe^  not  change  the  character  of 
the  action.— /b.    275. 

8.  Malicious  prosecution;  constituents  of  sufficient  complaint. — An 

averment  of  the  Issuance  of  process,  properly  ae;scrlblng  It, 
^d  the  plaintiff's  arrest  and  imprisonment  by  virtue  thereof, 
i^  es&entlal  to  "constitute  a  coiint  for  malicious  prosecutiooi. 
II.  275. 

9.  Pleading  and  practice;  how  motions  considered  on  appeal. — ^The 

motion  docket  of  the  circuit  court  is  not  a  record  of  that 
court,  and  a  nlliug  by  said  court  upon  a  motion  spread  upon 
the  motion  docket  can  not  be  reviewed  on  appeal,  unless  the 
motioji.is  Incorporated  in  tl\e  bill  of  exceptions*  or  the  trans- 
cript shows  that  said  motion  was  enrolled  upon  the  records 
of  the  circuit  court  by  an  order  thereof. — Craig  v.  Btheredge, 
284. 

10.  Action  "by  administrator  to  recover  purchase  price  of  lands;  suffl- 

^ciency  of  complaint. — In  an  action  by  an  aamlnlstrator  to  re- 
cover the  purchase  price  bt  lands  belonging  to  the  intestate's 
estate,  where,  by. the  averments  of  the  complaint.  It  is  shown 
that  the  sale  of  the  land  was  a  Judicial  sale  made  through  the 
plaintiff,  as  administrator,  under  a. decree  of  the  probate  court, 
and  that  such  saie  bad  been  reported  to  the  court  rendering 
the  decree,  as  was  contemplated  by  the  statute  unaer  which 
the  sale  was  had  (Code,  §  2X54),  a  plea  setting  up  that  the 
sale  was  at  phblic  auction,  ana  that  a  memorandum  of  it  was 
not  made  by  the  auctioneer,  etc.,  presents  no  answer  to  the 
complaint  and  is  subject  to  demurrer. — (!ulli  v.  House,  304. 

11.  Same;  same, — In  such  a  case,  the  sale  being  a  judicial  one,  a  plea 

setting  up  the  misrepresentation  of  the  administrator  while 
acting  as  the  agent  of  the  court  in  making  the  sale,  as  to  the 
quantity  of  th^  land  sold,  presents  no  defense  to  the  action, 
the  maxim  of  caveat  emptor  applying  to  such  a  sale. — lb.  304. 

12.  Same;  same. — In  such  a  case,  a  plea  averring  that  the  sale  re- 

ferred to  in  the  conjplaint  was  never  confirmed  by  the  probate 
court  ordering  said  sale,  and  for  this  reason  he  neveir  became 
liable  to  plaintiff;  on  account  of  said  purchase,  is  bad  and  pre- 
sents no  defehse  to  the  ^tlon.— /6.  304. 

13.  Action  against  endorsee  qf  note,;  sufficiency  of  plea. — In  an  action 

,  by  the  payee  of  a  note.agajnst  an  endorser  thereon,,  where  the 
*'  complaint  allege^,  that  suit  was  not  brought  against  the  maker 
to  the  irst  term  of  the  court  to  which  it  could  be  brought, 
after  the  maturity,  of  the  note,  but  that  the  plaintiff  was  in- 
duced to  d^lay  the  institution  of  suit  .by  the  promise  of  the 
d.efendaht  as  endorser  to  pay  said  note,  a  plea  which  sets  up 
that  the  "alleged  promise  ot  the  defendafat  upon  which  plain- 
tiff relies  for  recpvery  as  against  these  defendants,  was  wholly 
wM^out  consideration,"  is  insufficiept  as  a  defense  and  subject 
to  demurrer,— Brot(?n  v.   Fowier,  3 JO. 


Digitized  by 


Google 


784  INDEX. 

PLEADING  AND  PRACTICE— Continued. 

14.  Action  against  endorser  of  promissory  note;  sufUciency  of  cam- 

plaint. — In  an  action  by  the  payee  of  a  note  against  endorsers 
thereon,  a  complaint  which  alleges  that  the  defendants  en- 
dorsed the  note,  setting  the  same  out  in  haec  verba,  and  it  is 
then  averred  that  in  the  interim  between  the  maturity  of  the 
note  and  the  first  term  of  the  court  to  which  suit  might  have 
been  brought,  the  defendants  had  requested  the  plaintiff  not 
to  bring  suit  against  the  maker  of  thie  note,  and  expressly 
promised  to  pay  the  debt  evidenced  by  said  note,  "thereby  In- 
ducing plaintiff  to  delay  bringing  suit"  against  the  maker  of 
said  note,  and  further  alleges  the  institution  of  the  suit 
against  the  maker  of  the  note^  the  recovery  of  judgment,  the 
issuance  of  execution  upon  said  judgment  and  the  return 
thereof  "no  property  found,"  is  sufficient  as  a  complaint  by 
the  payee  of  the  note  against  the  endorsers  thereon,  and  Is 
not  subject  to  demurrer. — It.  310. 

15.  Same;  same. — It  is  no  objection  to    such  a  complaint    that     it 

avers  the  institution  of  a  suit  against  the  makers  of  the 
note,  the  recovery  of  judgment  therein,  the  issuance  of  execu- 
tion thereon  and  its  return  of  no  property  found,  and  such 
allegations  are  not  subject  to  be  stricken  upon  motion  based 
upon  the  ground  that  they  were  immaterial  and  impertinent 
to  any  issue  in  the  case. — lb.  310. 

16.  Detinue;    sufficiency    of     plea. — In    an    action    of    detinue,     a 

plea  that  "defendant  further  suggests  that  the  title  to  suit  is 
partly  based  upon  a  mortgage/'  presents  ho  material  issue, 
and  should,  upon  motion,  be  stricken  from  the  llle. — Elaton 
V.  Roop  d  Sewell,  331. 

17.  Same;  same. — In  such  action,  a  plea  which  attempts  only  to  set 

up  fraud  in  the  execution  of  the  mortgage  covering  the  prop- 
erty sued  for  by  the  defendants  to  the  plaintifPs.  without  show- 
ing that  plaintiffs  title  to  or  right  to  recover  the  property  de- 
pended upon  or  was  affected  by  the  alleged  fraud,  presents  no 
defense  to  the  action  and  is  subject  to  demurrer  and  motion 
to  strike.— 76.  331. 
18  Action  against  railroad  company  for  injury  to  a  horse;  su/fl- 
ciency  of  complaint. — In  an  action  against  a  railroad  company, 
a  complaint   whi(;h   "claims   of   the   defendant   the   sum    of 

seventy-five  dollars  as  damages  for  that  on  or  about  the 

day  of  August,  1900,  defendant  negligently  caused  one  horse, 
the  property  of  plaintiff,  to  run  into  a  trestle  on  defendant's 
railroad  and  thereby  injured  it  so  that  it  was  worthless," 
states  a  cause  of  action,  and  is  not  subject  to  demurrer  upon 
the  ground  that  it  fails  to  state  or  show  that  the  defendant 
owed  the  plaintiff  any  duty  in  respect  of  the  animal,  and  that 
its  averments  of  negligence  were  too  vague  and  indefinite. 
A.  G.  8.  R.  R.  Co.  V.  Hall,  362. 

19.  Action  against  railroad  company;  sufficiency  of  complaint. — ^In 

an  action  against  a  railroad  company,  a  count  of  the  com- 
plaint in  the  following  words:  *'The  plaintiff  who  sues  as  the 
administrator  of  the  estate  of  James  C.  Julian,  deceased, 
claims  of  the  defendant  corporation  the  sum  of  cwenty-flye 
thousand  dollars  as  damages  for  the  negligent  killing  of 
plaintiff's  intestate,  a  minor  less  than  eleven,  years  of  age,  by 
running  against  and  over  the  plaintiff's  intestate  with  an  elec- 
tric car,  which  said  killing  occurred  on  or  about  the  22d 
day  of  June,  1900,"  is  insufficient  and  subject  to  demurrer. 
Gadsden  d  Attalla  Un.  R.  Co.  v.  Julian,  371. 

20.  Action  against  railroad  company  for  negligence;  sufficiency  of 

complaint. — In  ah  action  against  a  railroad  company  by  an 
employe  to  recover  damages  for  personal  injuries  sustained 
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while  the  plaintiff  was  in  the  employ  of  the  defendant,  a  com- 
plaint which  avers  that  at  the  time  of  receiving  the  injuries 
sustained  the  plaintiff  was  In  the  discharge  of  his  duties  as 
conductor  of  a  switch  engine,  and  while  assisting  in  getting 
out  cars  from  the  yard  of  the  defendant,  then  avers  that  after 
said  cars  had  been  coupled  up,  he  gave  a  signal  to  the  engi- 
neer to  pull  out,  and  then  "got  on  a  ladder  on  the  end  of  one 
of  the  cars  at  or  near  the  rear  end  of  said  train  of  cars, 
preparatory  to  riding  to  another  part  of  the  yard  of  the  de- 
fendant, as  it  was  his  duty  to  do  to  discharge  his  duties  as 
such. conductor,  *  *  *  whereupon  said  engineer  tnaming 
him]  negligently  did  something  unknown  to  plaintiff,  but 
known  to  such  person,  which  caused  said  car,  upon  which 
plaintiff  was  holding  to  by  the  ladder  thereon,  to  give  a  vio- 
lent and  sudden  jerk  or'  lurch  which  caused  plaintiff  to  be 
jerked  or  thrown  off  of  said  car  and  ladder  and  under  said 
train  of  cars,  whereby  he  was  Injured,"  sufficiently  states  a 
cause  of  action. — fifo.  R.  Co.  v.  Jackson,  384. 

21.  Same;  contributory  negligence ;  aufficiency  of  plea. — In  an  action 

against  a  railroaxi  company  by  an  employe  to  recover  dam- 
ages for  personal  injuries,  a  plea  which  avers  that  "the 
plaintiff's  own  negligence  proximately  contributed  to  the 
injairies  complained  of,"  is  too  general  and  subject  to  demur- 
rer. A  plea  of  contributory  negligence  s^^ould  aver  facts 
constituting  the  contributory  negligence  interposed  as  a  de- 
fense.— lb.  384. 

22.  Pleading  and  practice;  pleading  over  after  demurrer  sustained: 

error  without  injury. — Where  it  appears  that  the  defendant, 
after  demurrers  were  sustained  to  his  original  plea,  had, 
under  an  amended  plea,  the  benefit  of  all  defenses  he  was  en- 
titled to  make  under  the  original  plea,  the  rulings  or  the  court 
in  sustaining  the  demurrer  to  the  original  plea,  if  erroneous, 
is  error  without  injury. — lb.  384. 

23.  Pleading  and  practice;  error  without  injury;  appeal. — ^Where  in 

the  trial  of  a  case  after  the  plaintiff's  demurrers  to  special 
pleas  are  overruled,  and  his  replications  to  the  special  pleas 
are  istricken  from  the  file,  he  declines  to  take  issue  on  the 
special  pleas  and  takes  issue  on  the  plea  of  the  general  issue, 
but  introduced  no  evidence  in  support  of  his  complaint,  any 
error  in  the  rulings  of  the  court  on  the  pleadings  are  with- 
out injury,  and  he  can  not  have  such  rulings  reviewed  on  ap- 
peal.— Cross  V.  Esslinger,  409. 
2t.  Usury;  how  pleaded. — ^When  the  defense  of  usury  is  interposed 
by  plea  or  answer,  the  terms  and  nature  of  the  alleged  usuri-  ' 
ous  agreement  must  be  stated  with  clearness  and  deflniteness; 
and  the  averments  in  the  answer  to  a  bill  to  foreclose  a 
mortgage  that  "said  note  and  mortgage  is  usurious  and  void 
for  the  interest,  and  respondent  here  plead  the  same,"  is 
wholly  insufficient  to  present  the  issue  of  usury. — Clark  v. 
Johnson,  432. 

25.  Same;  bona  fide  purchaser. — Where  one  claims  under  a  mort- 

gage as  a  bona  fide  purchaser  for  value  and  without  notice, 
and  there  is  usury  in  the  debt,  the  fact  of  usury  may  be 
shown  without  plea  of  usury. — lb.  432. 

26.  Same;  effect  of  usury  as  to  bona  fide  purchaser. — An  agreement 

to  pay  usury  upon  a  debt  secured  by  a  mortgage,  so  infects 
and  taints  the  transaction  as  to  preclude  the  mortgagee  from 
being  a  bona  fide  purchaser  without  notice. — lb.  432. 

27.  Pleading  and  practice;  when  ruling  upon  demurrer  vAthout  in- 

jury.— Where  a  special  plea  sets  up  no  matter  in  defense  which 
is  not  available  under  the  plea  of  the    general     issue,     and 
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amounts  to  nothing  more  than  a  denial  of  the  plaintiff's  cause 
of  action,  if  error  occurs  in  sustaining  a  demurrer  to  such 
plea,  it  is  error  without  injury. — N.,  C.  d  Bt  L.  R.  v.  Bates, 
447. 
29.  Same;  insufficient  pleas. — In  an  action  by  a  passenger  against  a 
railroad  company  to  recover  damages  for  the  alleged  wrong- 
ful ejection  of  plaintiff  from  the  defendant's  train,  several 
pleas  seeking  to  set  up  a  defense  to  the  action,  which  do  not 
deny  the  allegations  of  the  complaint  and  are  not  good  as 
pleas  In  confess- on  and  avoidance,  are  insufficient  and  subject 
to  demurrer. — lb.  447. 

29.  Statute  of  frauds :   how   defense  presented. — The  •  statute     of 

frauds,  to  be  available  as  a  defense,  must  be  specially  plead- 
ed, and  such  defense  can  not  be  taken  advantage  of  by  de- 
murrer.— Evans  v.  So.  R.  Co.,  482. 

30.  Pleading  and  practice;  actions  ex  delicto  and  ex  contractu  can 

not  he  joined. — A  complaint  which  contains  a  count  in  case, 
which  is  ex  delicto,  and  another  count  which  is  in  assumpsit, 
is  subject  to  demurrer  for  misjoinder  of  actions. — lb.  482. 

31.  Same;  when  complaint  is  in  assumpsit    and    not   in    case. — In 

an  action  against  a  railroad  company  to  recover  damages  for 
the  loss  of  hogs,  a  count  of  the  complaint,  which  after  aver- 
ring that  the  stock  were  killed  by  being  run  over  by  a 
train  operated  on  the  defendant's  road,  then  avers  that  the 
defendant  had  contracted  with  the  plaintiff  that,  in  conside- 
ration of  the  construction  of  a  right  of  way  over  plaintiffs 
lands,  it  would  keep  the  railroad  fenced  on  both  sides  through 
plaintiff's  lands  and  keep  and  maintain  cattle  guards  at  the 
boundary  of  plaintiff's  lands,  and  that  while  the  defendant 
had  constructed  such  fences  and  cattle  guards,  it  carelessly 
and  negligently  allowed  the  same  to  get  out  of  repair  and 
become  destroyed,  and  that  by  reason  of  such  failure  and 
negligence  of  duty  on  the  part  of  defendant  the  plaintifTs 
stock  entered  upon  the  defendant's  railroad  track  and  was 
killed,  states  a  cause  of  action  in  assumpsit.  (Tysox,  J.,  dis- 
senting, holds  that  such  count  states  a  cause  of  action  in 
case.— /&.  482. 

32.  Pleading  and  practice;  when  error  in  rulings     of     trial  court 

upon  the  pleadings  will  not  work  reversal. — Unless  it  affirm- 
atively appears  that  the  refusal  of  a  trial  court  to  strike  im- 
material and  irrelevant  averments  from  the  complaint  re- 
sults in  injury  to  the  defendant,  such  refusal,  although  er- 
roneous, does  not  constitute  a  reversible  error. — Montgomery 
St.  R.  Co.  V.  Mason,  508. 

33.  Same;  when  error  in  ruling  tipon  motion  to  strike  certain  por- 

tions of  the  complaint  xvithout  injury. — Where,  in  an  action 
to  recover  damages  for  personal  injuries,  the  defendant 
moved  to  strike  certain  parts  of  the  complaint  as  being  Im- 
material averments  and  merely  surplusage,  which  motion  the 
court  overruled,  and  after  such  ruling  on  the  part  of  the 
court  the  plaintiff  amends  the  complaint  by  striking  out  the 
part  thereof  to  which  the  motion  to  strike  was  directed,  no 
Injury  results  to  the  defendant  in  overruling  the  motion, 
and  such  ruling  by  the  trial  court,  although  erroneous,  does 
not  constitute  a  reversible  error. — lb.  508. 

34.  Action  against  street  railway  company;  sufficiency  of  complaint. 

In  an  action  against  a  street  railway  company  by  a  passen- 
ger to  recover  damages  for  personal  injuries,  a  count  of  the 
complaint  which,  after  averring  that  it  was  the  duty  of  tne 
defendant  to  provide  proper  and  sufficient    places     for     the 

Vol.  133. 


Digitized  by 


Google 


INDEX.  787 

PLEADING  AND  PRACTICE— Continued. 

plaintiff,  one  of  its  passengers,  to  alight  from  its  cars,  then 
avers  that  the  defendant,  without  regarding  said  duty,  "failed 
to  provide  proper  and  sufllcient  place  for  plaintiff  so  to 
alight,"  and  stopped  its  car  on  which  plaintiff  was  a  passen- 
ger at  a  point  where  defendant  had  negligently  placed  cer- 
tain lumber  and  debris  within  a  few  feet  of  its  track,  by 
reason  whereof  the  plaintiff,  while  attempting  to  alight  from 
said  car,  at  said  place,  stepped  and  fell  upon  said  lumber 
and  thereby  received  the  injuries  complained  of,  sufficiently 
states  a  cause  of  action  and  Is  not  subject  to  demurrer. 
76.  508. 
35'.  Same;  same. — In  such  a  case,  a  count  of  the  complaint  which 
avers  thac  It  was  the  duty  of  the  plaintiff  to  use  proper  care 
to  have  Its  car  stopped  at  the  \isual  place  provided  for  passen- 
gers to  alight  at  the  station  to  which  plaintiff  was  going,  then 
avers  that  the  defendant  disregarding  its  said  duty  "did 
not  stop  said  car  at  the  usual  stopping  place  where  plaintiff 
could  with  safety  have  alighted  from  said  car,  although  sig- 
nalled by  plaintiff  in  ample  time  to  do  so,  but  ran  said  cur 
beyond  said  regular  stopping  place,  a  distance  of  about  thirty 
feet,  at  a  place  where  lumber  and  other  obstructions  were 
lying  on  the  ground,  and  where  there  was  no  light  to  ap- 
prise plaintiff  of  the  situation,  and  then  and  there  stopped 
said  car  in  the  midst  of  said  lumber,"  and  plaintiff  believing 
that  said  car  had  stopped  at  the  usual  place,  attempted  to 
alight  therefrom  and  stepped  and  fell  upon  said  lumber  or 
other  obstructions,  among  which  the  defendant  had  negli- 
gently and  carelessly  stopped  said  car,  and  thereby  the  plain- 
tiff sustained  the  injuries  complained  of,  states  a  sufficient 
cause  of  action,  and  Is  not  subject  to  demurrer. — lb.  508. 

36.  Same;   sufficiency   of   plea   of   contributory   negligence. — In   an 

action  by  a  passenger  against  a  street  railway  oompany  to  re- 
cover damages  alleged  to  have  been  sustained  by  him  when 
alighting  from  one  of  the  cars  of  the  defendant,  which  in- 
juries were  alleged  to  have  been  sustained  by  reason  of  the 
defendant  stepping.  In  or  upon  a  pile  of  lumber  negligently 
placed  by  the  defendant  near  its  track,  a  plea  which  avers 
"that  when  the  car  stopped  the  lights  from  the  car  shone  for 
iten  or  twelve  feet  on  either  side  of  the  track,  and  that  plain- 
tiff could  have  seen  the  alleged  lumber  and  debris  before  he 
stepped  thereon,  by  the  exercise  of  ordinary  and  reasonable 
care  on  his  part,"  is  insufficient  as  a  plea  of  contributory 
negligence,  in  that  it  does  not  aver  that  the  plaintiff  failed 
to  exercise  ordinary  and  reasonable  care,  or  that  he  saw  the 
lumber.— 7b.   508. 

37.  Same;  same. — In  such  a  case,  a  plea  which  avers  that  the  de- 

fendant "stepped  from  said  car  without  knowing  or  inquiring 
of  the  defendant  or  its  agent  as  to  whether  or  not  the  situa- 
tion was  reasonably  safe  for  him  to  alight  where  said  car 
was  stopped,"  is  insufficient  as  a  plea  of  couitributory  negli- 
gence, and  is  demurrable. — lb.  508. 

38.  Same;  same. — In  such   a  case,   a  plea  which  alleged  that  the 

"plaintiff  voluntarily  alighted  therefrom  wltnout  requesting 
the  defendant  or  his  agent  to  carry  him  back  to  the  regular 
stopping  place,  and  without  ascertaining  before  he  alighted 
from  said  oar,  that  he  was  alighting  at  a  safe  place,  is  insuffi- 
cient as  a  plea  of  contributory  negligence  and  demurrable. 
lb.  508. 

39.  SaTne;  same. — In  such  an  action  a  plea  seeking  to  set  up  con- 

tributory negligence  on  the  part  of  the  plaintiff  which  avers 
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that  the  plaintiff  boarded  said  car  of  the  defendant  knowing 
that  lit  was  being  operated  without  any  one  to  look  after  the 
safety  of  his  alighting,  and  that  he,  plaintiff,  "alighted  from 
said  car  without  first  ascertaining  or  attempting  to  as- 
certain that  he  was  at  a  safe  place  to  alight  thererrom,"  is 
insufficient   and   subject   to   demurrer. — Ih.   508. 

40.  Action  upon  contract  to  pay  property;  what  necessary  to  main- 

tain suit. — In  a  contract  to  pay  property  or  for  the  delivery 
of  personal  property,  an  action  for  the  value  of  the  property 
can  not  be  maintained  until  there  has  been  a  demand  made 
for  the  property  and  a  refusal  or  failure  to  deliver  it,  unless 
it  be  shown  that  such  demand  would  have  been  futile;  and  a 
complaint  upon  such  a  contract  which  alleges  neither  demand 
nor  refusal,  nor  any  facts  which  would  have  excused  the 
making  of  it,  is  faulty  and  subject  to  demurrer. — Ingram  v. 
Bussey,  539. 

41.  Pleading  and  practice;  when  complaint  filed  in  che  circuit  court 

no  departure  from  rlihe  complaint  in  justice  of  the  peace  court. 
Where  in  a  complaint  filed  in  a  justice  of  tlie  peace  courc 
the  "plaintiff  claims  of  defendant  seven  hundred  pounds  of 
lint  cotton  on  a  waive  note  due  and  unpaid,"  an  amended 
complaint  filed  in  the  circuit  court  wherein  the  "plaintiff 
claims  of  the  defendant  seventy  dollars,  the  value  of  seven 
hundred  pounds  of  lint  cotton  which  defendants  owe  to  the 
plaintiff,  and  which  was  due  ♦  ♦  ♦  under  a  written  in- 
strument or  mortgage,"  is  not  a  departure  from  the  cause  of 
action  stated  in  the  complaint  filed  in  the  justice  of  the  peace 
court.— 7b.  539. 

42.  Action  hy  city  to  recover  fine  imposed  hy  mayor;  com^plaint  not 

demurrable  for  claiming  amount  paid. — Where,  on  an  appeal 
taken  from  a  conviction  before  the  mayor  for  the  violation 
of  a  city  ordinance,  a  complaint  is  filed  by  the  city,  the  fact 
that  in  such  complaint  the  city  claimed  the  amount  of  the  fine 
imposed  on  the  defendant  by  the  mayor,  does  not  render  it 
demurrable. — Mayor  &  Aid.  v.  Fitzpatrick,  613. 

43.  Action  for  license  tax:  sufficiency  of  plea. — In  an  action  to  re- 

cover a  license  or  privilege  tax,  a  plea  whicflu  avers  that  the 
defendant  "procured  a  license  from  the  proper  authorities  to 
do  business  in  Alabama  for  the  time  mentioned  In  the  com- 
plaint," is  bad  and  subject  to  demurrer,  in  that  it  does  not 
aver  in  said  plea  that  the  license  alleged  to  have  been  pro- 
cured was  paid  for. — So.  C.  &  F.  Co.  v.  State,  624. 

44.  Same:  same:  statute  of  limitations. — Under  the  authority  of  the 

statute,  (Acts  of  1898-99,  p.  202,  §  16),  a  suit  for  the  recov- 
ery of  a  license  tax  can  be  brought  any  time  within  five  years 
from  the  time  the  license  becomes  due;  and,  therefore,  In  an 
action  to  recover  a  license  tax,  pleas  setting  up  the  statute  of 
limitations  of  one  and  two  years  as  a  bar  to  the  action  are 
bad  and  subject  to  demurrer. — lb.  624. 

POSSESSION. 

See  Adverse  Possession. 
PROBATE  COURTS. 

See  Courts,  Sub-Title. 
PROMISSORY  NOTES. 

1.    Action  against  endorser  of  promissory  note;  sufficiency  of  coffir 
plaint. — In  an  action  by  the  payee  of  a  note  against  endorsers 
thereon,  a  complaint  which  alleges  that  the  defendants  en- 
dorsed the  note,  setting  the  same  out,  in  haec  verba,  and  it  is 
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then  averred  that  in  the  interim  between  the  maturity  of  the 
note  and  the  first  term  of  the  court  to  which  suit  might  have 
been  brought,  the  defendants  had  requested  the  plaintiff  not 
to  bring  suit  against  the  maker  of  thje  note,  and  expressly 
promised  to  pay  the  debt  evidenced  by  said  note,  "thereby  in- 
ducing plaintiff  to  delay  bringing  suit"  against  the  maker  of 
said  note,  and  further  alleges  the  institution  of  the  suit 
against  the  maker  of  the  note,  the  recovery  of  judgement,  the 
issuance  of  execution  upon  said  judgment  and  the  return 
thereof  "no  property  found,"  is  sufficient  as  a  complaint  by 
the  payee  of  the  note  against  the  endorsers  thereon,  and  is 
not  subject  to  demurrer. — Brown  v.  Fowler,  310. 

2.  Same;  same. — It  is  no  objection  to  such  a  complaint  that  it  avers 
the  institution  of  a  suit  against  the  maKers  of  the  note,  the 
recovery  of  judgment  therein,  the  issuance  of  execution  there- 
on and  its  return  of  no  property  found,  and  such  allegations 
are  not  subject  to  be  stricken  upon  motion  based  upon  the 
ground  that  they  were  immaterial  and  impertinent  to  any  is- 
sue in  the  case. — Ih,  310. 

3  Action  by  payee  of  note  against  endorsers;  not  necessary  for 
promise  of  endorser  to  pe  in  writing. — The  promise  of  the 
endorser  of  a  note  to  pay  the  same,  by  which  the  plaintiff  is 
induced  to  delay  bringing  suit  to  the  first  term  of  the  court 
to  which  suit  could  be  brougtit,  in  order  to  constitute  an  ex- 
cuse for  not  bringing  suit  to  such  term  of  the  court  as  pro- 
vided by  statute  (Code,  §  894,  subd.  7),  need  not  De  In  writ- 
ing; all  that  is  necessary  being  an  express  promise  on  the 
part  of  the  endorser  to  pay  the  debt. — lb.  310. 

RAILROADS. 

1.  Action   against  railroad  company  for  personal   injuries;   suffi- 

ciency of  complaint. — In  an  action  against  a  railroad  company 
by  an  employe  to  recover  damages  for  personal  Injuries,  a 
complaint  which  alleges  that  while  the  plaintiff  was  engaged 
in  the  performance  of  his  duties,  the  defendant's  engineer, 
naming  him,  "who  was  in  charge  and  control  ana  superin- 
tendence of  said  engine,"  negligently  moved  said  engine  at 
a  dangerous  rate  of  speed  up  to  and  against  a  car  on  the 
track  of  the  defendant,  by  reason  of  which  the  coupling  pin 
of  said  car  was  thrown  with  great  force  against  the  face  of 
the  plaintiff  who  was  standing  upon  the  running  board  of  the 
engine  for  the  purpose  of  coupling  said  car,  and  by  reason  of 
such  blow  the  plaintiff  suffered  the  injury  complained  of, 
states  a  cause  of  action  under  subdivision  5  of  section  1749  of 
the  Code.— J?tr.  8o.  R.  R.  Co.  v.  Cuzzart,  262. 

2.  Action  against  a  railroad  company;  admissibility  of  evidence. 

In  an  action  against  a  railroad  company  by  an  employee  to 
recover  for  personal  injuries,  where  the  complain i  alleges  that 
by  reason  of  certain  stated  negligence  on  the  part  of  the  engi- 
neer the  coupling  pin  '  was  thrown  with  great  force  against  the 
plaintiff's  face,  striking  him  near  his  eye,  whereby  serious  in- 
jury was  infiicted  on  the  plaintiff,  his  right  eye  being  per- 
manently impaired,"  and  "from  which  plaintiff  has  suffered 
great  mental  and  physical  pain  and  anguish,"  it  is  competent 
for  the  plain — .  te  introduce  testimony  showing  that  from 
the  stroke  of  the  pin  he  had  suffered  pain,  :n  having  head- 
aches, and  in  having  pains  darting  through  his  head  In  the 
region  of  the  eye. — lb,  262. 

3.  Same;  same. — In  such  a  case,  where  the  plaintiff  had  testified 

that  since  the  injury  described  in  the  complaint,  his  eyes  or 
one  of  them,  had  in  consequence  of  such  Injury  been  inflamed 
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and  weak,  it  is  not  competent  for  the  defendant,  on  cross  ex- 
amination of  the  plaintiff,  to  prove  the  condition  of  the  eyes 
of  the  plaintiff's  father  and  mother,  or  of  his  brothers  and 
sisters. — Ih.    262. 

4.  Charge  to  the  jury;  properly  refused  when  assuming  the  truth 

of  the  testimony  of  a  particular  witness, — A  charge  to  the 
jury  which  assumes  as  absolutely  true  the  testimony  of  a  par- 
ticular witness  introduced,  and  the  absolute  correctness  of 
the  opinion  of  such  witness,  who  was  examined  as  an  expert, 
is  properly  refused. — J&.  262. 

5.  Action  against  railroad  company;    charge  to  the  jury. — In    an 

action  against  a  railroad  company  by  an  employee  to  recover 
damages  for  personal  injuries,  where  there  was  evidence 
showing  that  the  plaintiff  had  been  continuously  at  work  re- 
ceiving practically  the  same  wages  since  the  day  of  the  ac- 
cident, it  is  not  erroneous  for  the  court  to  refuse  to  give  to 
the  jury  charges  instructing  them  that  the  plaintifiT  had  been 
able  since  his  injury  to  earn  approximately  as  much  money 
as  he  had  before. — J&.  262. 

6.  Action  against  railroad  company  for  injury  to  a  'horse;  su^ 

ciency  of  complaint. — In  an  action  against  a  railroad  com- 
pany, a  complaint  which  ''claims  of  the  defendant  the  sum  of 

seventy-five  dollars  as  damages  for  that  on  or  about  the 

day  of  August,  1900,  defendant  negligently  caused  one  horse, 
the  property  of  plaintiff,  to  run  into  a  trestle  on  defendant's 
railroad  and  thereby  injured  it  so  that  it  was  worthless," 
states  a  cause  of  action,  and  is  not  subject  to  demurrer  upon 
the  ground  that  it  fails  to  state  or  show  that  the  defendant 
owed  the  plaintiff  any  duty  in  respect  of  the  animal,  and  that 
its  averments  of  negligence  were  too  vague  and  indefinite. 
A.  G.  S.  R.  R.  Co.  V.  Halh  362. 

7.  Same;  duty  of  engineer  upon  seeing  horse  running  in  front  of 

train.-^Where  a  horse  frightened  by  an  advancing  train  ran 
directly  towards  a  trestle  of  a  railroad  in  front  of  a  train,  and 
uie  surroundings  were  such  that  he  would  probably  continue 
his  fiight  along  the  track  and  into  the  trestle,  if  the  train 
continued  to  advance,  the  engineer,  seeing  these  things,  owes 
the  owner  of  such  horse  the  duty  of  stopping  the  train  and 
thereby  removing  the  cause  of  the  flight  of  the  animal;  and 
the  railroad  company  is  liable  for  injuries  resulting  to  the  . 
horse,  if  th9  engineer  negligently  fails  to  discharge  this  duty. 
Ih.  362. 

8.  Same;  same;  case  at  har. — In  an  action  against  a  railroad  com- 

pany to  recover  damages  for  injuries  to  a  horse  which  ran 
into  a  trestle  of  the  defendant's  railroad,  where  there  was  evi- 
dence tending  to  show  that  the  train  on  the  defendant's  road 
was  moving  towards  a  trestle  on  the  roadway,  and  plaintiff's 
horse  was  running  on  the  track  between  the  engine  and  the 
trestle,  apparently  frightened  by  the  train,  that  the  track  at 
that  place  was  upon  an  embankment,  several  feet  high,  and 
the  train  was  30  to  50  yards  behind  the  horse  and  going  faster 
'  than  he  was,  and  that  the  engineer  was  aware  of  the  situation 
and  did  not  seasonably  stop  or  check  the  speed  of  the  train, 
which  if  he  had  done  the  horse  would  not  have  continued  his 
fiight  into  the  trestle,  and  the  injury  to  him  would  have  been 
averted,  the  general  affirmative  charge  requested  by  the  de- 
fendant Is  properly  refused.— 16.  362. 

9.  Same;  same;  what  necessary  to  authorize  plaintiff's  recovery. 

In  such  a  case,  before  the  plaintiff  is  entitled  to  recover,  it  is 
necessary  for  the  jury  to  be  reasonably  satisfied  that  the  horse 
ran  into  the  trestle  in  consequence  of  the  continued  advance 
of  the  train.— /6.  362. 
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10.  Action  against  railroad  company;  sufficiency  of  complaint. — In 

an  action  against  a  railroad  company,  a  count  of  the  com- 
plaint in  the  following  words:  "The  plaintiff  wh/o  sues  as  the 
administrator  of  the  estate  of  James  C.  Julian,  deceased, 
claims  of  the  defendant  corporation  the  sum  of  twenty-five 
thousand  dollars  as  damages  for  the  negligent  killing  of 
plaintiff's  intestate,  a  minor  less  than  eleven  years  of  age,  by 
running  against  and  over  the  plalntiflT's  intestate  with  an  elec- 
tric car,  which  said  killing  occurred  on  or  about  the  22d 
day  of  June,  1900,"  is  insufficient  and  subject  to  demurrer. 
Gadsden  d  Attalla  Un.  R.  Co.  v.  Julian,  371. 

11.  Injunction;  railroad  company  can  not  enjoin  ejectment  for  right 

of  way  which  has  not  been  paid  for,  without  offering  to  com- 
pensate the  owners. — ^Where  a  right  of  way  for  a  railroad  has 
not  been  acquired  by  the  rafiroad  company,  either  by  valid 
conveyance  or  under  condemnation  proceedings  for  sucn  pur- 
pose, the  railroad  company  can  not  maintain  a  bill  to  enjoin  an 
action  of  ejectment  brought  against  it  by  the-  owners  of  the 
land  over  which  the  road  was  constructed,  without  offering 
in  the  bill  to  do  equity  by  paying  compensation  for  the  lands 
so  used  for  a  right  of  way;  and  this  principle  obtains  al- 
though the  owners  of  the  land  may  have  had  knowledge  of 
the  location  and  construction  of  the  railroad  company's  track 
across  its  lands,  and  allowed  it  to  expend  large  sums  or 
money  for  the  purpose,  without  interference. — Hood  v.  8o. 
R.  Co.,  374. 

12.  Same:  fact  that  some  of  the  owners  of  the  property  had  con- 

veyed  their  interest  immaterial — In  such  a  case,  the  neces- 
sity for  offering  to  do  equity  by  the  complainant  railroad  com- 
pany is  not  removed  by  the  fact  that  some  of  the  owners  may 
have  subsequently  sold  their  interest  in  the  lands  to  persons 
unknown  to  the  complainant;  since  the  offer  to  make  compen- 
sation should  be  made  to  the  original  owners  of  the  land. 
'    lb.  374. 

13.  Action  against  reailroad  company  for  negligence;  sufficiency  of 

complaint. — In  an  action  against  a  railroad  company  by  an 
employe  to  recover  damages  for  personal  in'iuries  sustained 
while  the  plaintiff  was  in  the  employ  of  the  defendant  a  com- 
plaint which  avers  that  at  the  time  of  receiving  the  injuries 
sustained  the  plaintiff  was  in  the  discharge  of  hds  duties  as 
conductor  of  a  swith  engine,  and  while  assisting  In  gettln? 
out  cars  from  the  yard  of  the  defendant,  then  avers  that  aftor 
said  cars  had  been  coupled  up,  he  gave  a  signal  to  the  engi- 
neer to  pull  out,  and  then  "got  on  a  ladder  on  the  end  of  ona 
of  the  cars  at  or  near  the  rear  end  of  said  train  of  cars, 
preparatory  to  riding  to  another  part  of  the  yard  of  the  de- 
fendant, as  it  was  his  duty  to  do  to  discharge  his  duties  as 
such  conductor,  ♦  ♦  ♦  whereupon  said  engineer  tnamlnrj 
him]  negligently  did  something  unknown  to  plaintiff,  but 
known  to  such  person,  which  caused  said  car,  upon  wnlch 
plaintiff  was  holding  to  by  the  ladder  thereon,  to  give  a  vio- 
lent ftLd  sudden  jerk  or  lurch  which  caused  plaintlflf  to  i^^e 
jerked  or  tbrown  off  of  said  car  and  ladder  and  unde»*  said 
train  of  cars,  whereby  he  was  injured,"  sufficiently  stat^  a 
cause  of  action. — So.  R.  Co.  v.  Jackson,  384. 

14.  Same;  contributory  negligence;  sufficiency  of  plea. — In  an  action 

against  a  rauroad  company  by  an  employe  to  recover  dam- 
ages for  personal  injuries,  a  plea  which  avers  that  "the  plain- 
tiff's own  negligence  proximately  contributed  to  tne  Injuries 
complained  of,"  is  too  general  and  subject  to  demurrer.  A 
plea  of  contributory  negligence  should  aver  facts  constituting 
the  contributory  negligence  interposed  as  a  defense.    lb.  384 
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15.  Railroad;  tcihen  complaint  is  in  assumpsit  and  not  in  case. — In 

an  action  against  a  railroad  company  to  recover  aamages  for 
the  loss  of  hogs,  a  count  of  the  complaint,  which  after  aver- 
ring that  the  stock  were  killed  by  being  run  over  by  a  train 
operated  on  the  defendant's  road,  then  avers  that  the  defend- 
ant had  contracted  with  the  plaintiff  that,  in  eonsideratlon 
of  the  construction  of  a  right  of  way  over  plaintiflT's  lands,  it 
would  keep  the  railroad  fenced  on  both  sides  through  plain- 
tiff's lands  and  keep  and  maintain  cattle  guards  at  the  Douna- 
dary  of  plaintiff's  lands,  and  that  while  the  defendant  had 
constructed  sucn  fences  and  cattle  guards,  it  carelessly  and 
negligently  allowed  the  same  to  get  out  of  repair  and  become 
destroyed,  and  that  by  reason  of  such  failure  and  negligence 
of  duty  on  the  part  of  defendant  the  plaintiff's  stock  entered 
upon  the  defendant's  railroad  track  and  was  killed,  states  a 
cause  of  action  in  assumpsit.  (Tyson,  J.,  dissenting,  holds  that 
such  count  states  a  cause  of  action  in  case.) — Evans  v.  80. 
R.  Co.,  482. 

16.  Railroad  company;  effect  of  agreement  with  land    owner    to  * 

build  and  maintain  fences  and  cattle  guards. — An  agreement 
by  a  railroad  company  with  a  land  owner  that  it  will  build 
and  maintain  fences  and  cattle  guards  in  consideration  of 
the  latter's  grant  of  a  right  of  way,  is  prima  facie  binding 
on  the  company  to  pay  the  land  owner  for  injuries  to  stock 
entering  on  the  track  of  the  railroad  company  in  consequence 
of  the  company's  failure  to  maintain  the  fences  and  cattle 
guards  in  accordance  with  the  terms  of  the  contract. 
lb.  482. 

17.  Same;  same;  action  for  breach  thereof. — In  an  action  against 

a  railroad  company  to  recover  damages  to  the  plaintifTs 
stock,  resulting  from  the  breach  of  a  contract  entered  Into 
between  the  plaintiff  and  the  defendant,  by  which  the  rail- 
road company  agreed  to  build  and  maintain  fences  and  cattle 
guards  through  the  land  of  the  plaintiff,  it  is  unnecessary  for 
the  complaint  to  aver  when  the  contract  was  first  broken; 
since  the  breaches  may  be  several  and  continuous. — Ih.  482. 

18.  Liability  of  railroad  company  as  common  carrier  and  as  ware- 

houseman.— ^When  a  railroad  company  receives  goods  for 
transportation,  transports  them  to  the  point  of  destination 
and  informs  the  consignee  of  their  arrival  and  affords  him 
a  reasonable  opportunity  to  remove  them,  its  duty  and  lia- 
bility as  a  common  carrier  cease,  and  if  the  goods  are  then 
left  in  its  custody,  its  liability  for  subsequent  loss  or  dam- 
age is  that  of  warehouseman  only. — Frederick  v.  L.  d  N.  R. 
R.  Co.,  486. 

^9.  Same;  same;  when  recovery  can  not  be  had  on  a  claim  against 
a  railroad  company  as  common  carrier. — In  an  action  against 
a  railroad  company  for  the  loss  of  goods,  where  the  com- 
plaint declares  against  the  defendant  as  a  common  carrier,  a 
recovery  can  not  be  had  upon  proof  of  the  loss  which  occur- 
red after  the  defendant's  duty  and  liability  as  a  common  car- 
rier had  terminated,  and  while  the  goods  had  been  left  in 
its  custody  as  a  warehouseman. — lb.  486. 

20.  Action  Orgainst  railroad  company  as  bailee;  burden  of  proof. — m 
an  action  against  a  railroad  company  to  recover  for  the  loss 
of  goods,  under  a  count  which  seeks  to  recover  against  the 
defendant  as  a  voluntary  bailee,  the  burden  is  upon  the  plain- 
tiff to  show  negligence  on  the  part  of  the  defendant;  and  in 
the  absence  of  proof  showing  negligence,  the  plaintiff  is  not 
entitled  to  recover,    Tb.  48C. 

Vol.  133. 
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I.     Street  Railroads. 

21.  Action  against  street  railway  company;  sufficiency  of  complaint. 

In  an  action  against  a  street  railway  company  by  a  passen- 
ger to  recover  damages  for  personal  injuries,  a  count  or  the 
complaint  which,  after  averring  that  it  was  the  duty  of  the 
defendant  to  provide  proper  and  sufficient  places  for  the 
plaintifit,  one  of  its  passengers,  to  alight  from  its  cars,  then 
avers  that  the  defendant,  without  regarding  said  duty,  "failed 
to  provide  proper  and  sufficient  place  for  plaintiff  so  to 
alight,"  and  stopped  its  car  on  which  plaintiff  was  a  pasenger 
at  a  point  where  defendant  had  negligently  placed  cer- 
tain lumber  and  debris  within  a  few  feet  of  its  track,  by 
reason  whereof  the  plaintiff,  while  attempting  to  alight  from 
said  car,  at  said  place,  stepped  and  fell  upon  said  lumber 
and  thereby  receiving  the  in^ries  complained  of,  sufficiently 
states  a  cause  of  action  •and  is  not  subject  to  demurrer. 
Montgomery  8t.  R.  Co.  v.  Mason.  508. 

22.  Same;  same. — In  such  a  case,  a  count  of  the  complaint  which 

avers  that  it  was  the  duty  of  the  plaintiff  to  use  proper  care 
to  have  its  car  stopped  at  the  usual  place  provided  for  passen- 
gers to  alight  at  the  station  to  wnich  plaintitt  was  going,  then 
avers  that  the  defendant  disregarding  its  said  duty  "did 
not  stop  said  car  at  the  usual  stopping  place  where  plaintiff 
could  with  safety  have  alighted  from  said  car,  although  sig- 
naled by  plaintiff  in  ample  time  to  do  so,  but  ran  said  car 
beyond  said  regular  stopping  place,  a  distance  of  about  thirty 
feet,  at  a  place. where  lumber  and  other  obstructions  were 
lying  on  the  ground,  and  where  there  was  no  light  to  ap- 
prise plaintiff  of  the  situation,  and  then  and  there  stopped 
said  car  in  the  midst  of  said  lumber,"  and  plaintiff  believing 
that  said  car  had  stopped  at  the  usual  place,  attempted  to 
alight  therefrom  and  stepped  and  fell  upon  said  lumber  or 
other  obstructions,  among  which  the  defendant  had  negli- 
gently and  carelessly  stopped  said  car,  and  thereby  the  plain- 
tiff sustained  the  injuries  complained  of,  states  a  sufficient 
cause  of  action,  and  is  not  subject  to  demurrer. — /&.  508. 

23.  Street  railroad  company;  duty  ow  to  passenger. — Street  railway 

companies  are  under  a  duty  of  exercising  the  highest  degree 
of  diligence  and  care  to  conserve  the  safety  of  their  passen- 
gers, and  this  duty  extends  to  and  includes  the  safe  landing 
of  passengers  at  the  termination  of  their  journey  or  ride;  and 
for  failure  to  stop  one  of  its  cars  at  a  place  safe  for  a  pas- 
senger to  alight,  or  in  stopping  its  cars  at  a  dangerous  place, 
a  street  railway  company  is  liable  for  damages  sustained 
by  a  passenger  alighting  at  such  dangerous  place. — lb.  508. 

24.  Action  against  street  railway  company;  hospital  fees  paid  by 

plaintiff  recoverable;  admissibility  of  evidence. — In  an  action 
against  a  street  railway  company  to  recoveif  damages  resulting 
from  personal  injuries,  hospital  fees,  including  the  expenses 
of  a  ward  in  a  hospital  and  a  nurse,  paid  by  the  plaintiff  while 
seeking  r'bcovery  from  the  injuries  sustained,  constitute  an 
element  of  recoverable  aamages  by  the  plaintiff;  and  such 
items  of  expense  incurred  by  the  plaintiff  are  admissible  in 
evidence. — lb.  508. 

25.  Deposition  under  the  statute;  should  be  suppressed  when  taken 

before  only  one  of  two  named  commissioners. — Where,  in  a 
civil  case,  interrogatories  are  filed  under  the  statute  (Code, 
9  1835),  and  the  commission  Issued  by  the  clerk  names  two 
persons  as  commissioners,  and  the  certificate  attached  to  the 
deposition  taken  under  said  commission  is  signed  by  only  one 
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of  the  commissioners,  and  recites  that  he  alone  took  the  depo- 
sition of  the  witness  to  whom  the  interrogatories  were  pro- 
pounded, and  the  adverse  party  is  shown  not  to  have  waived 
the  absence  of  the  other  commissioner,  the  taking  of  the 
deposition  by  only  one  of  the  commissioners  was  invalid,  and 
upon  a  motion  properly  made,  the  deposition  so  taken  will 
be  suppressed ;  and  this  is  true  although  it  was  not  shown  why 
the  absent  commissioner  did  not  act,  and  there  was  no  evidence 
that  he  did  not  have  notice  as  required  by  the.  statute,  but  it 
was  shown  that  the  commissioner  who  acted  was  suggested  by 
the  party  propounding  the  interrogatories  and  the  name,  of  the 
other  commissioner  was  inserted  in  the  commission  upon  the 
suggestion  of  the  adverse  party.  (Dowdell,  J.,  dissenting.) 
ID.  508. 
36.  Damages  for  personal  injuries;  when  not  shown  to  he  excessive. 
In  an  action  against  a  street  railway  company,  to  recover 
damages  for  personal  injuries,  where  it  is  shown  that  oy 
reason  of  the  injuries  sustained  the  plaintiff's  right  arm  was 
paralyzed  and  the  injury  resulted  in  his  oeing  sick  and  dis- 
abled for  several  months,  and  being  subjected  to  heavy  ex- 
penses for  meaical  and  hospital  fees,  and  had  suffered  great 
mental  and  physical  pain,  and  was  prevented  from  perform- 
ing the  duties  of  his  occupation  for  several  months,  a  ver- 
dict assessing  his  damages  at  $2,300  can  not  be  said  to  be  ex- 
cessive.— /b.  508. 

RECEIVER. 

1.  Ejectment  against  receiver;  can  not  be  maintained  without  con- 
sent of  court  making  appointment. — Where  a  receiver,  in 
obedience  to  an  order  of  the  court  appointing  him,  goes  into 
possession  of  land  and  holds  it  subject  to  the  control  of  the 
court,  a  third  party  claiming  to  be  the  owner  of  said  land 
^nd  who  was  ousted  by  the  receiver,  can  not  maintain  an 
action  of  ejectment  against  such  receiver  to  recover  posses- 
sion of  the  land,  without  the  consent  or  order  of  the  court 
by  which  the  appointment  was  made. — Baker  v.  Carraway, 
502. 

REDEMPTION. 

1.  Statutory  right  of  redemption;  sufficiency  of  tender. — One  of  the 

conditions  precedent  to  the  exercise  of  the  statutory  right  of 
redemption  from  a  sale  under  a  mortgage,  is  tne  payment 
or  tender  to  the  purchaser  by  the  mortgagor  of  the  purchase 
money  with  ten  per  centum  thereon  and  all  lawrul  charges 
(Code,  §  3507) ;  and  the  fact  that  the  purchaser  at  the  fore- 
closure sale  has  within  the  time  allowed  for  redemption  sold 
a  part  of  -^e  land  so  purchased  by  him  and  received  payment 
therefor,  does  not  excuse  the  redemptioner  from  paying  the 
full  amount  of  the  purchase  money  with  ten  per  cent,  and  all 
other  lawful  charges,  in  order  to  entitle  him  to  exercise  the 
statutory  right. — Burke  v.  Brewer,  389. 

2.  Right  of  redemption;  junior  mortgagee. — ^A  prior  mortgagee  in 

attempting  a  foreclosure  of  a  mortgage  under  the  power  of 
sale  contained  therein,  purchased  at  said  sale  without  author- 
ity being  given  him  in  the  mortgage  to  so  purchase.  The 
junior  mortgagee  within  two  weeks  after  said  unauthorized 
purchase  disaffirmed  said  sale  and  tendered  to  the  prior 
mortgagee  the  amount  paid  by  him,  together  with  interest 
and  all  lawful  charges  and  asked  to  be  allowed  to  redeem. 
This  tender  was  refused  and  the  prior  mortgagee  defined 
to  allow  the  junior  mortgagee  to  redeem.  Held:  Such  facts 
VOT..   1?^?*. 
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present  a  case  of  seasonable  disaffirmance  of  tne  sale  and 
purchase  by  the  prior  mortgagee,  and  entitles  the  junior 
mortgagee  to  redeem  the  property  conveyed  in  the  mortgage. 
Douthit  V,  Nahors,  453. 

3.  Bill  by  junior  mortgagee  to  redeem;  should  offer  to  do  equity. 

Where  a  bill  is  filed  by  a  junior  mortgagee  against  the  holder 
of  a  senior  mortgage  and  seeks  an  accounting  from'  him  and 
the  foreclosure  of  the  mortgage  held  by  the  complainant,  and 
that  the  complainant  be  allowed  to  redeem,  it  is  necessary  that 
such  bill  should  offer  to  pay  such  sum  as  may  be  ascertained 
to  be  due  upon  the  first  mortgage ;  and  in  the  absence  of  such 
offer  the  bill  is  subject  to  demurrer. — Higman  v.  Humes,  617. 

4.  Same;  necessary  that  second  mortgage  should  he  due  and  pay- 

able.— One  of  the  essential  requisites  of  maintaining  such  a 
bill  is  that  the  mortgage  debt  of  the  complainant  should  be 
due  and  payable;  and  if  the  bill  filed  for  such  purpose  does 
not  aver  that  the  complainant's  mortgage  is  due  and  pay- 
able at  the  time  of  the  filing  thereof,  it  is  subject  to  de- 
murrer.— lb.  617. 

RENT. 

See  Landlord  and  Tenant. 
RESCISSION. 

See  Contracts  and  Sales.  ' 
RETAILING  SPIRITUOUS  LIQUORS. 

See  Criminal  Law,  Sub-Title. 
RIGHT  OP  WAY. 

See  Easements  and  Railroads. 
SALES. 

1 .  Judicial  sale;  not  affected  by  maintenance  or  adverse  possession. 

A  judicial  sale  made  by  a  public  officer  under  legal  process,  is 
not  without  the  doctrine  of  champerty  or  maintenance;  and 
its  validity  is  not  affected  by  the  fact  that  the  land  is.  at  the 
time  of  the  sale,  in  the  possession  of  a  third  person  claiming 
adversely  to  the  defendant  in  the  process. — Oriffin  v.  Dau- 
phin, 543. 

2.  Same;  effect  on  the  possession  of  third  person  through  tenant. 

Where,  at  the  time  of  a  sale  under  execution  of  land  in  the 
possession  of  tenants  of  a  third  party  who  claim  under  a 
deed  from  the  defendant  in  execution,  which  deed  was  exe- 
cuted subsequent  to  the  issuance  of  the  execution,  the  judi- 
cial sale  of  such  lands  terminates  the  tenancy;  and  the  at- 
tornment of  the  tenants  of  said  third  party  to  the  purchaser 
has  the  legal  effect  of  transferring  the  possession  of  the  lands 
from  such  third  party  to  the  purchaser,  and  the  right  of  said 
third  party  acquired  by  his  deed  from  the  defendant  in  exe- 
cution is  thereby  defeated ;  the  sheriff's  deed  to  said  purchaser 
conveying  such  title  as  the  defendant  in  execution  had  on  the 
date  of  its  issuance. — lb..  543. 

3.  Sale  of   articles  of  merchandise;   implied  warranty;   duty   of 

purchaser  upon  discovering  defects. — Where  articles  of  mer- 
chandise are  sold  by  description  and  for  the  purpose  of  re- 
sale by  the  purchaser,  there  is  an  implied  warranty  that  the 
articles  sold  shall  not  only  answer  the  description,  but  that 
they  shall  be  merchantable;  and  if  upon  their  delivery  sucli 
articles  are  in  bad  condition,  and  are  to  a  great  extent  un- 
merchantable, the  purchaser,  upon  a  discovery  of  such  con- 
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dition,  has  the  rigiht  either  to  rescind  the  sale  within  a  rea- 
sonable time  and  return  the  articles,  or  retain  them  and 
avail  himself  of  the  damage  suffered  either  by  bringing  his 
cross  action  for  the  breach  of  the  warranty,  or  Dy  proYing 
their  real  value  and  abating  the  purchase  price  pro  tanto. 
Frith  c^  Co.  V.  Hollan,  583. 

SHERIFFS. 

1.  Sheriff;  suScient  execuvton  of  sherifTs  bond. — ^Where  a  sheriff, 
before  entering  upon  the  discharge  of  his  duties  as  snch 
officer,  prepares  his  official  bond,  writing  his  name  and  the 
name  of  his  sureties  in  the  body  of  the  bond,  but  through 
oversight  fails  to  sign  the  bond  as  principal  obligor,  though 
the  same  was  signed  by  his  sureties,  and  the  bond  so  filled 
out  and  signed  was  by  said  sheriff  delivered  to  the  probate 
judge  and  was  approved  and  recorded  by  him  as  said  sher- 
iff's official  bond,  and  he,  thereupon,  entered  upon  the  dis- 
charge of  Ills  duties  as  such  sherift  under  said  bond,  and 
acted  as  said  sheriff,  such  bond,  as  to  the  sureties  signing  it 
stands,  under  the  provisions  of  the  statute,  (Code,  §  3089) 
in  the  place  of  the  official  bond  of  the  sheriff  subject,  if  its 
conditions  are  broken,  to  all  the  remedies  which  the  person 
aggrieved  might  have  maintained  on  the  official  bond  of  such 
sheriff,  executed,  approved  and  filed  according  to  law.  (Ty- 
son, J.,  dissenting.) — McKissack  -v.  McClendon,  558. 

SPECIFIC  PERFORMANCE. 

1.  Contract  hy  administrator;  when  invalia;  specific  performance. 
One  P.  died  intestate  leaving  his  estate  incumbered  with  a 
mortgage.  Immediately  after  their  appointment,  the  adminis- 
trators of  the  estate  of  said  P.  entered  into  a  contract  with  the 
mortgagee  for  the  purpose  and  Intention  of  paying  off  and 
discharging  the  said  mortgage  indebtedness.  The  contract 
so  entered  into,  after  specifying  the  indebtedness  of  the  efr 
tate  to  the  mortgagee  in  a  large  amount  and  that  it  was  evi- 
denced by  promissory  notes  and  secured  by  a  mor*gage  upon 
the  lands  of  the  estate,  and  further  reciting  that  the  mort- 
gagee had  agreed  to  extend  the  payment,  stipulated  on  the 
part  of  the  mortgagors,  that  they  would,  for  a  period  of  seven 
years,  up  to  the  time  of  the  extension  agreed  to  by  the  mort- 
gagee, turn  over  to  and  pay  unto  the  mortgagee  all  the  rents, 
incomes  and  profits  from  the  intestate's  estate,  which  were 
to  be  used  to  pay  and  satisfy  first  the  advances  agreed  to  be 
made  by  the  mortgagee  from  year  to  year  during  the  period 
stipulated,  and  then  to  be  used  towards  the  payment  and  satis-, 
faction  of  the  mortgage  debt  due  by  the  intestate  to  the  mort- 
gagee. Held:  That  the  administrators  were  without  authority 
to  enter  Into  such  a  contract;  that  said  contract  was  not 
binding  upon  the  estate  of  the  intestate,  was  invalid  and 
could  not  be  specifically  enforced  against  the  administrators 
in  their  representative  capacity. — Winston  Jones  d  Co.  v.  Peeb- 
les, 290. 

STATUTORY  CLAIM  SUIT. 

See  Trial  of  the  RioHt  of  Property. 

STOCKS  AND  STOCKHOLDERS. 

1.  Corporations ;  right  of  minority  stockholder  to  maintain  Wl  to 
distribute  assets  of  corporation. — When  a  private  business 
corporation,  though  solvent,  in  that  it  owes  no  debts,  is  a 
failure,  and  the  purposes  for  which  it  was  organized  are  im- 
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possible  of  attainment,  and  Its  assets  are  being  gradually  sac- 
rificed in  the  payment  of  taxes  and  expenses,  the  minority 
stockholders  of  such  corporation  can  maintain  a  bill  in  equity 
to  have  the  corporate  assets  sold  and  the  proceeds  thereof 
distributed  among  the  stockholders. — Noble  v.  Oadsden  L.  d 
I.  Co.,  250. 

STREETS. 

See  Highways. 
STREET  RAILROADS. 

See  Railroads,  Sub-Title. 

SUBROGATION. 

1.  Equitable  assignment  and  subrogation;  when  shown  to  exist. 
Where  one  who,  though  having  no  previous  interest  and  being 
under  no  obligation,  pays  off  a  mortgage  or  advances  money 
for  its  payment  at  the  instance  of  the  mortgagor,  and  for  his 
benefit,  such  person  is  in  no  true  sense  a  stranger  acrd  volun- 
teer, but  is,  under  the  doctrine  of  equitable  assignment,  en- 
titled to  be  subrogated  to  the  lien  of  said  mortgage  for  the 
reimbursement  of  the  amount  paid  thereon. — Motes  v.  Robert- 
son, 630. 

SUPERINTENDENCE . 

See  Negligence  and  Railboads. 
SUPREME  COURT. 

See  Courts,  Sub-Title. 

SURETIES. 

1.  Mortgage  to  secure  advances  of  money  paid  for  mortgagor;  when 
modification  binding. — ^Where  the  surety  on  a  bond  executes 
a  note  and  mortgage  to  his  co-surety  for  the  purpose  of  secur- 
ing the  latter,  in  the  payment  of  one-half  of  a  designated 
amount  to  be  paid  by  him  in  effecting  the  compromise  of  a 
judgment  rendered  against  them,  and  the  plaintiff  In  saia 
judgment  declines  to  accept  said  amount.  It  is  competent  for 
the  mortgagor  and  mortgagee  to  modify  the  agreement  so 
as  to  change  the  application  of  the  money  provided  for  by 
the  note  and  mortgage;  and  upon  the  mortgagee  subsequently 
effecting  a  compromise  of  said  judgment  by  paying  a  larger 
amount  than  the  sum  stipulated  In  said  mortgage,  which  was 
done  with  the  mortgagor's  consent  and  approval,  said  note 
and  mortgage  constitute  a  valid  and  binding  obligation,  and 
the  consideration  therefor  did  not  fail  and  the  mortgage 
tnereby  become  extinguished  when  the  first  offer  of  coimpro- 
mise  was  rejected  and  the  sum  returned  to  the  mortgagee. 
Sheats  v.  8cott,  642. 

TAXATION. 

1.  Municipal  corporation;  construction  of  charter  as  to  power  of 
paving. — The  section  of  a  city  charter  which  provides  "that 
it  shall  be  lawful  for  said  city  council  from  time  to  time  and 
in  such  manner  as  it  may  determine,  to  pave,  gravel,  or  ma- 
cadamize any  street,  avenue,  square,  public  place  or  alley 
in  whole  or  in  part  within  the  corporate  limits  or  said  city, 
whenever  said  city  council  may  deem  it  necessary  or  ex- 
pedent  to  do  so;  and  for  that  purpose  said  city  council  is 
hereby  authorized  and  empowered  to  adopt  and  provide  the 
means  therefor,"  is  sufficiently  comprehensive  to  include  and 
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authorize  side-walk  paying:;  the  term  "street"  in  such  con- 
nection applying  to  the  whole  thoroughfare,  including  the 
sidewalk. — City  Council  of  Montgomery  v.  Foster,  687. 

2.  Same;  assessment  for  street  paving  must  be  in  proportion  to 

benefit  to  abutting  property. — No  municipal  corporation  can, 
under  the  constitution,  make  any  assessment  for  the  costs  of 
sidewalk  or  street  paving,  or  for  the  costs  of  the  construction 
of  any  sewers  or  the  placing  of  curbing  on  a  sidewalk,  agaimtt 
the  property  abutting  on  such  street  or  sidewalk  so  payed  or 
drained,  in  excess  of  the  increased  yalue  of  such  property,  by 
reason  of  tne  special  benefits  derived  from  such  improve- 
ments; and  an  assessment  of  the  costs  of  paving  levied 
against  the  adjacent  property  without  reference  to  the  ex- 
tent of  the  benefit  to  the  property,  is  invalid,  will  be  vacated, 
and  the  costs  of  paving  so  assessed  can  noc  be  collected.  (Mo 
Clellan,  C.  J.,  dissenting.) — lb.  587. 

3.  Taxation;  assessment  necessary  to  collect  taxes. — ^An  assessment 

is  the  first  step  and  an  indispensable  incident  in  proceedings 
to  collect  taxes;  and  being  the  foundation  of  all  subsequent 
proceedings,  no  taxes  can  be  collected  without  a  valid  assess- 
ment—/b.  587. 

TELEGRAPH  COMPANY. 

1.  Action  against  telegraph  company  for  personal  injuries;  suffr 

ciency  of  complaint. — In  an  action  against  a  telegraph  com- 
pany by  one  who  was  traveling  along  the  public  highway,  to 
recover  damages  for  personal  injuries  received  as  the  result 
of  a  wire  used  by  the  defendant  having  fallen  across  the  pub- 
lic road,  where  the  complaint  alleges  that  the  team  which 
was  attached  to  the  vehicle  in  which  he  was  riding,  came  in 
contact  with  said  wire,  and  by  reason  thereof  became  un- 
manageable and  the  plaintiff  was  thrown  from  the  wagon 
and  fell  upon  said  wire  and  received  the  injuries  complained 
of,  and  it  was  averred  that  the  defendant  owned  and  ope- 
rated said  telegraph  wire  which  was  heavily  charged  with 
electricity  "and  it  became  and  was  the  duty  of  the  defend- 
ant to  use  due  care  to  have  and  keep  said  wire  high  up  from 
said  road,  yet,  notwithstanding  said  duty  defenaant  negli- 
gently caused  or  allowed  said  wire  to  be  or  remain  on,  or 
such  a  short  distance  above,  said  public  highway  that  the 
public  traveling  said  highway  were  liable  to  be  injured 
thereby,"  sufficiently  charges  a  cause  of  action  and  is  not 
subject  to  demurrer  upon  that  grround,  or  upon  the  further 
ground  that  it  fails  to  show  the  duty  on  the  part  of  the  de- 
fendant to  keep  its  wire  out  of  the  way  of  travelers  along 
the  public  road. — Postal  Tel.  Cable  Co.  v.  Jones,  217. 

2.  Action  against  telegraph  company;  when  negligence  a  question 

for  the  jury. — In  an  action  by  one  who  was  traveling  along 
a  public  road  against  a  telegraph  company,  to  recover  for 
personal  injuries  alleged  to  have  been  caused  by  reason  of 
the  defendant's  negligence  in  allowing  a  wire  charged  with 
electricity  to  be  or  remain  on  or  a  short  distance  above  the 
road,  whereby  the  traveling  public  along  said  road  were  lia- 
ble to  be  injured,  and  the  defendant  by  special  plea  sets  up 
that  it  exercised  reasonable  care  to  prevent  its  wires  from 
becoming  detached  from  its  poles,  and  that  it  did  not  know 
and  by  the  exercise  of  reasonable  care  could  not  have  known 
that  the  wires  had  become  detached  from  the  pole,  until 
after  the  injury  to  the  plaintiff,  and  where  the  evidence  for 
the  plaintiff  tends  to  show  that  at  the  point  where  the  in- 
Jury  was  alleged  to  have  been  caused  the  wire  owned  and 
Vol.  133. 
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operated  by  the  defendant  had  becM>me  disengaged  from  the 
pole  to  which  it  was  attached,  by  reason  of  the  cross  pole 
being  rotten,  and  that  the  wire  h-ad  been  uetached  for  two 
days  or  more  before  the  injury  complained  of  was  inflicted, 
it  is  a  question  for  the  jury  whether  due  care  alleged  had 
been  proved,  or  whether  due  care  had  been  exercised  to  dis- 
cover and  remedy  the  defective  condition  of  the  wire;  and, 
therefore,  the  general  affirmative  charge  requested  by  the  de- 
fendant is  properly  refused. — Ih.  217. 
3.  Action  against  telegraph  company;  inconsistency  of  court  in 
rulings  upon  charges  requested  by  defendant. — In  an  action 
by  one  who  was  traveling  along  a  public  road  against  a 
telegraph  company,  to  recover  for  personal  injuires  alleged 
to  have  been  caused  by  reason  of  the  defendant's  negligence 
in  allowing  a  wire  charged  with  electricity  to  be  or  remain 
on  or  a  short  distance  above  the  road,  whereby  the  traveling 
public  along  said  road  were  liable  to  be  injured,  there  iu 
no  inconsistency  on  the  part  of  the  trial  court  in  giving  a 
charge  at  the  request  of  the  defendant  which  left  the  jury 
free  to  find  that  the  wires,  poles  and  cross  arms  of  defend- 
ant's line  were  not  in  safe  and  good  condition  when  they 
were  last  inspected,  and  upon  so  finding  to  return  a  verdict 
for  the  plaintiff,  and  refusing  at  the  request  of  the  defend- 
ant the  general  afllrmatlVe  charge  in  its  behalf. — lb.  217. 

TE3NANTS  IN  COMMON. 

1-  Ejectment  by  tenants  in  common;  proper  judgment  therein. — In 
an  action  of  ejectment,  where  the  plaintiffs  and  defendant 
are  tenants  in  common,  and  the  plaintiffs  claim  an  undivided 
interest  in  said  lands,  upon  a  verdict  returned  in  favor  of 
the  plaintiffs,  a  Judgment  in  their  favor  declaring  that  they 
recover  of  the  defendant  the  undivided  interest  sued  for  in 
the  complaint  is  proper,  and  in  such  case  it  is  not  material 
whether  all  of  the  tenants  in  common  are  joined  in  the  action. 
Butler  V.  Butler,  373. 

TENDER. 

1.  Statutory  right  of  redemption;  sufficiency  of  tender. — One  of  the 
conditions  precedent  to  the  exercise  of  the  statutory  right  of 
redemption  from  a  sale  under  a  mortgage,  is  the  payment 
or  tender  to  the  purchaser  by  the  mortgagor  of  the  purchase 
money  with  ten  per  centum  thereon  and  all  lawful  charges 
(Code,  §  3507);  and  the  fact  that  the  purchaser  at  the  fore- 
closure sale  has  within  the  time  allowed  for  redemption  sold 
a  part  of  the  land  so  purchased  by  him  and  recelvea  payment 
therefor,  does  not  excuse  the  redemptloner  from  paying  the 
full  amount  of  the  purchase  money  with  ten  per  cent,  and  all 
other  lawful  charges,  in  order  to  entitle  him  to  exercise  the 
statutory  right.— Bwrfce  v.  Brewer,  389. 

TRESPASS  AND  TRESPASSERS. 

1.  Trespass;  recovery  of  exemplary  or  vindictive  damages. — In  an 
action  of  trespass,  exemplary  or  vindictive  damages  are  re- 
coverable if  the  trespass  is  committed  with  a  bad  motive, 
with  an  intent  to  harrass  or  oppress  or  to  injure. — Hicks 
Bros.  V.  Swift  Creek  Mill  Co.,  411. 

TRIAL  AND  ITS  INCIDENTS. 

1.  Action  agains  ttelegraph  company;  inconsistency  of  court  in 
rulings  upon  charges  requested  by  defendant. — In  an  action 
by  one  who  was  traveling  along  a  public     road    against    a 
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telegraph  company,  to  recover  for  personal  Injuries  alleged 
to  have  been  caused  by  reason  of  the  defendant's  negligence 
in  allowing  a  wire  charged  with  electricity  to  be  or  remain 
on  or  a  short  distance  above  the  road,  whereby  the  traveling 
public  along  said  road  was  liable  to  be  injured,  there  is  no 
inconsistency  on  the  part  of  the  trial  court  in  giving  a  charge 
at  the  request  of  the  defendant  which  left  the  jury  free  to 
find  that  the  wires,  poles  and  cross  arms  of  defendant's  line 
were  not  in  safe  and  good  condition  when  they  were  last  in- 
spected, and  upon  so  finding  to  return  a  verdict  for  the 
plaintiff,  and  refusing  at  the  request  of  the  defendant  the 
general  affirmative  charge  in  its  behalf. — Postal  Tel.  Cable 
Co.  V.  Jones.  217. 
2.  Trial  and  its  incidents;  admissibility  of  evidence  relating  to 
A'le  manner  of  arriving  at  verdict  by  jury  on  motion  for  a  new 
trial. — On  a  motion  for  a  new  trial,  evidence  by  the  Jurors 
who  tried  a  case  as  to  the  manner  of  their  arriving  at  a  ver- 
dict, is  infiuimissible  in  evidence. — Montgomery  8t.  R.  Co.  v. 
Mason,  508. 

TRIAL  OP  THE  RIGHT  OF  PROPERTY. 

1.  Trial  of  the  right  of  property;  sufficiency    of    verdict. — ^Whlle 

under  the  provisions  of  the  statute  it  is  the  duty  of  the  jury 
on  the  trial  of  the  right  of  property  to  assess  in  their  verdict 
the  value  of  each  item  of  property  involved  separately,  If 
practicable,  (Code,  §  4143),  if  there  appears  no  evidence  as  to 
the  value  of  each  item  of  the  property,  and  it  is  recited  in  the 
verdict  of  the  jury  that  the  jury  find  "the  issue  In  favor  of 
the  plaintiff  for  the  property  described  as  per  agreement,"  the 
fact  that  the  jury  fail  to  assess  in  their  verdict  eacb  item  of 
property  in  controversy  separately,  does  not  render  such  ver- 
dict insufficient  to  support  a  judgment  in  favor  of  the  plain- 
tiff; the  court  presuming  under  such  circumstances  tliat  It  was 
either  Impracticable  for  the  jury  to  assess  such  items  of  the 
property  separately,  or  that  the  failure  to  do  so  was  in  accord- 
ance with  the  agreement  referred  to  therein. — Massillon  E. 
&  T.  Co.  V.  Arnold,  368. 

2.  Garnishment;  interposition  of  claim. — In  response  to  a  writ  of 

garnishment  issued  upon  a  judgment,  the  garnishees  an- 
swered indebtedness  to  the  defendant,  but  suggested  a  third 
party  as  claimant.  In  the  claim  suit  instituted,  it  ap- 
peared that  the  indebtedness  of  the  garnishees  was  evidenced 
by  note  made  to  the  defendant,  that  this  note  was  given 
for  the  purchase  of  lands  belonging  to  the  defendant's  wife, 
and  by  mistake  was  made  payable  to  him;  that  immediately  up- 
on its  delivery  uo  him  and  before  the  issuance  of  the  writ  of 
garnisment,  the  defendant  indorsed  the  note  to  Ms  wife,  who, 
after  the  service  of  the  writ  of  garnlshmeiit,  transferred  and 
endorsed  it  to  the  claimant.  Held:  That  the  plaintiff  in  the 
judgment  was  not  entitled  to  condemn  the  amount  due  from 
the  garnishees  on  the  note  to  the  satisfaction  of  his  judgment 
Jones  V.  Nolen,  567. 

UNDUE  INFLUENCE. 

1.  Bill  to  set  aside  conveyance  on  account  of  undue  influence; 
necessary  allegations. — In  a  bill  filed  seeking  to  have  set  aside 
and  cancelled  a  deed;  upon  the  ground  that  its  execution  was 
obtained  by  undue  influence,  it  is  not  necessary  to  allege 
with  particularity  the  manner  in  which  the  result  com- 
plained of  was  accomplished,  but  only  that  the  deed  was  pro- 
cured to  be  executed  by  undue  influence  exerted  by  certain 
Vol.  13S 
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named  parties;  since  the  inquiry  in  such  a  case  is  not 
whether  the  Improper  InHuence  was  sufficient  to  have  co- 
erced the  will  of  a  man  of  ordinary  capacity  and  force  of 
character,  but  only  whether  the  influence,  whatever  it  may 
have  been,  did,  in  fact,  control  the  execution  of  the  instru- 
ment involved  in  the  controversy. — LetohatdMe  Baptist 
Church  V,  Bullock,  548. 

See  Wuxs. 

USURY. 

1-  Usury;  how  pleaded. -^When  the  defense  of  usury  Is  interposed 
by  plea  or  answer,  the  terms  and  nature  of  the  alleg^ea  usun- 
oue  agreement  must  be  stated  with  clearness  and  definite- 
ness;  and  the  averments  in  the  answer  to  a  bill  to  foreclose 
a  morti^age  that  "said  note  and  mortgage  is  usurious  and 
void  for  the  interest,  and  respondent  here  plead. the  same," 
Is  wholly  insufficient  to  present  the  issue  of  usury. — Clark  v. 
Johnson,  432. 

2.  Same;  bona  fide  purchaser. — ^Where  one  claims  under  a  mort- 
gage as  a  bona  fide  purcha£er  for  value  and  without  notice, 
and  there  Is  usury  In  the  debt,  the  fact  of  usury  may  be 
shown  without  a  plea  of  usury. — Ih.  432. 

-3.  Same;  effect  of  usury  as  to  bona  fide  purchaser. — An  agreement 
to  pay  usury  upon  a  debt  secured  by  a  mortgage,  ao  infects 
and  taints  the  transaction  as  to  preclude  the  mortgagee  from 
being  a  bona  fide  purchaser  without  notice. — lb.  432. 

VETNDOR  AND  PURCHASER. 

1.  Usury;  bona  fide  purchaser. — Where  one  claims  under  &  mort- 

gage as  a  bona  fide  purchaser  for  value  and  without  notice, 
and  there  is  usury  in  the  debt,  the  fact  of  usury  may  be 
shown  without  a  plea  of  usury. — Clark  v.  Johnson,  432. 

2.  Same;  effect  of  usury  a^  to  bona  fide  purchaser. — An  agreemeni 

to  pay  u^ury  upon  a  debt  secured  by  a  mortgage,  so  infects 
and  taints  the  transaction  as  to  preclude  the  mortgagee  from 
being  a  bona  fide  purchaser  without  notice. — lb.  432. 

"3.  Estates;  when  purchaser  from  remainderw^an  acquires  title; 
ejectment. — Where  a  testator  devises  his  land  to  his  wife  for 
life  which  is,  "after  her  death  to  be  equally  divided  oetwe-n 
my  [his]  children  which  may  then  be  surviving,"  and  the  life 
tenant  and  each  of  the  children  of  the  testator  executes  a 
warranty  deed  to  such  land,  the  grantee  in  such  deed  acquires 
a  fee  simple  title  to  said  land;  and  the  death  of  each  of  the 
children  of  the  testator  before  the  death  of  the  life  tenant 
does  not  give  the  heirs  of  the  remaindermen  the  right  to 
maintain  an  action  of  ejectment  against  the  grantee  in  said 
deed. — Acree  v.  Dabney,  437. 

4.  Sale  of  articles  of  merchandise;  implied  warranty;  duty  of 
purchaser  upon  discovering  defects. — ^Where  articles  of  mer- 
chandise are  sold  by  description  and  for  the  purpose  of  re- 
sale by  the  purchaser,  there  is  an  implied  warranty  that  the 
articles  sold  shaii  not  only  answer  the  description,  but  that 
they  shall  be  merchantable;  and  If  upon  their  delivery  such 
articles  are  in  bad  condition,  and  are  to  a  great  extent  un- 
merchantable, the  purchaser,  upon  a  discovery  or  such  con- 
dition, has  the  right  either  to  rescind  the  sale  within  a  rea- 
sonable time  and  return  the  articles,  or  retain  them  and 
avail  himself  of  the  damage  suffered  either  Dy  Drlnglng  his 
cross  action  for  the  breach  of  the  warranty,  or  by  proving 
their  real  value  and  abating  the  purchase  price  pro  tanto. 
Frith  d  Co.  v.  Hollan,  583. 
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WAIVER. 

1.  Promissory  note;  when  demand  for  trial  by  jury  waived,  and 

judgment  by  default  proper  without  writ  of  inquiry. — ^Where 
in  a  suit  on  a  promissory  note»  after  the  defendant  flies  pleas 
accompanied  by  a  demand  for  a  trial  by  jury,  the  parties 
enter  into  an  agreement,  wherein  it  is  stipulated  that  if  the 
amount  sued  for  is  not  paid  within  a  stipulated  time,  judg- 
ment by  default  can  be  rendered  for  the  full  amount  of  the 
claim  with  interest,  a  judgment  by  default,  after  the  lapse 
of  the  stipulated  time,  ascertaining  the  debt  and  damages 
without  a  jury,  is  proper  and  not  subject  to  objection;  said 
agreement,  in  effect,  withdrawing  .the  pleas,  and  putting  the 
case  on  the  same  footing  as  if  they  had  never  been  filed  and 
no  demand  for  a  jury  had  ever  been  made. — Peoples  L  Co. 
t?.  Peoples  Nat.  Bank,  248. 

2.  Jurisdiction  of  justice  of  the  peace;  waiver  of  objection, — On  an 

appeal  from  a  judgment  of  the  justice  of  the  peace,  his  want 
of  jurisdiction  can  not  be  availed  of  unless  the  objection  there- 
to was  made  before  the  justice  of  the  peace;  and  tne  question 
comes  too  late  if  presented  for  the  first  time  on  motion  for  a 
new  trial  in  the  circuit  court  where  the  cause  was  carried  on 
appeal. — Clem  v.  Wise,  403. 

3.  Cancellation  for  fraud;  waiver  of  right, — The  right  to  rescind  a 

contract  of  sale  and  to  have  the  deed  of  conveyance  cancelled 
may  be  waived  by  the  party  in  whom  the  right  resides, 
whether  he  bte  the  party  originally  injured,  or  his  successor 
in  interest;  and  while  such  waiver  may  be  implied  from  oon- 
duct  inconsistent  with  the  intention  to  rescind,  as  evidenced 
by  long  acquiescence  in  the  transaction,  the  mere  delay  in 
Instituting  proceedings  to  avoid  the  deed,  is  subject  to  expla- 
nation showing  that  it  was  not  caused  by  acquiescence  in  the 
sale. — Walling  v.  Thomas,  426. 

WAREHOUSE  AND  WAREHOUSEMEN. 

1.  Liability  of  railroad  company  as  commx)n  carrier  and  as  ware- 

houseman.— When  a  railroad  company  receives  goods  for 
transportation,  transports  them  to  the  point  of  destination 
and  informs  the  consignee  of  their  arrival  and  affords  him 
a  reasonable  opportunity  to  remove  them,  its  duty  and  lia- 
bility as  a  common  carrier  cease,  and  if  the  goods  are  then 
left  in  its  custody,  its  liability  for  subsequent  loss  or  dam- 
age is  that  of  warehouseman  only. — Frederick  v.  L.  &  N. 
R.  R.   Co.,  486. 

2.  Same;  same;  when  recovery  can  not  be  had  on  a  claim  against 

a  railroad  company  as  common  carrier. — In  an  action  against 
a  railroad  company  for  the  loss  of  goods,  where  the  com- 
plaint declares  against  the  defendant  as  a  common  carrier,  a 
recovery  can  not  be  had  upon  proof  of  the  loss  which  occur- 
red after  the  defendant's  duty  and  liability  as  a  common  car- 
rier had  terminated,  and  while  the  goods  had  been  left  in 
its  custody  as  a  warehouseman. — lb.   486. 

WARRANTY. 

1.  Sale  of  articles  of  merchandise;  implied  warranty;  duty  of 
purchaser  upon  discovering  defects. — ^Where  articles  of  mei^ 
chandise  are  sold  by  description  and  for  the  purpose  of  re- 
sale by  the  purchaser,  there  is  an  implied  warranty  that  the 
articles  sold  shall  not  only  answer  the  description,  but  that 
they  shall  be  merchantable;  and  if  upon  their  delivery  such 
articles  are  in  bad  condition,  and  are  to  a  great  extent  un- 
merchantable, the  purchaser,  upon  a  discovery  of  such  con- 
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dition,  has  the  right  either  to  rescind  the  sale  within  a  rea- 
sonable time  and  return  the  articles,  or  retain  them  and 
avail  himself  of  the  damage  suffered  either  by  bringing  his 
cross  action  for  the  breach  of  the  warranty,  or  by  proving 
their  real  value  and  abating  the  purchase  price  pro  tanto. 
Frith  d  Co,  v,  Hollan,  583. 

WATERS  AND  WAIER  COURSES. 

1.  Nuisance;  when  Hll  can   "be   maintained  hy  private  citizen   for 

its  abatement. — ^A  nuisance  which  operates  to  destroy  the 
health  of  a  family  or  to  seriously  diminish  the  oomiortable 
enjoyment  of  a  dwelling  house,  is  productive  of  irreparable 
damage  and  mischief,  for  which  the  law  furnishes  no  ade- 
quate remedy;  and  a  person  whose  health  or  the  comfort 
of  whose  house  is  damaged  and  affected  thereby,  may  miUn- 
tain  a  bill  for  the  purpose  of  abating  such  nuisance. — Rich- 
ards V.  Daugherty,  569. 

2.  Same;  same;  mill  dam. — Where  the  erection  of  dams  or  other 

obstructions  which  materially  afCect  the  natural  flow  of  a 
running  stream,  results  in  the  injury  to  the  health  of  per- 
sons living  in  the  neighborhood,  or  in  the  vicinity,  such 
dam  or  obstruction,  constitutes  a  nuisance,  and  may  be  abated 
by  bill  in  equity  at  the  suit  of  a  person,  the  health  of  whosd 
family  is  injured  thereby,  without  waiting  the  trial  of  the 
issue  of  the  nuisance  vel  non  by  an  action  at  law. — Ih.  569 . 

3.  Same;  sam^e;  same. — Where  a  bill  is  filed  to  have  a  mill  dam 

abated  as  a  nuisance,  upon  the  ground  that  it  results  in  pro- 
ducing ill  healtn  in  the  family  of  the  complainant  and  in 
the  vicinity  contiguous  to  the  dam,  the  fact  that  tne  malaria 
which  caused  the  lU  health  complained  of  was  generated  in 
part  by  other  causes  than  the  mill  dam,  constitutes  of  itself 
no  defense  to  the  maintenance  of  the  bill,  if  it  is  further 
shown  that  the  existence  of  the  mill  dam  materially  con- 
tributed to  the  condition  naturally  existing,  producing  ma- 
laria, anu  intensified  or  made  more  poisonous  the  malaria 
generated  by  other  causes. — lb.  569. 

WILLS. 

1.  Probate  of  will;  admissibility  in  evidence  of  circumstances  at- 

tending execution  of  the  vHU.—ln  the  contest  of  the  probate 
of  a  will,  where  each*  of  the  attesting  witnesses  are  dead,  and 
the  principal  issue  is  as  to  whether  or  not  the  will  was  duly 
executed,  and  the  genuineness  of  the  signatures  of  each  of  the 
attesting  witnesses  has  been  shown,  it  is  competent  for  a 
witness  who  was  staying  with  the  testatrix  and  who  had  seen 
the  will  and  recognized  the  signature  of  the  testatrix  imme 
diately  after  its  execution,  to  testify  to  the  circumstances  at- 
tendant upon  the  execution  of  said  will,  such  as  the  reasons 
why  the  will  was  made,  the  going  to  the  room  of  tne  testatrix 
of  the  lawyer  and  attesting  witnesses  for  the  purpose  of  its 
execution;  and  this  is  true,  although  such  witness  was  not 
in  the  room  at  the  time  of  the  writing  of  the  will,  or  when 
it  was  signed  by  any  one,  and,  therefore,  did  not  see  Its  exe- 
cution.—Woodroo/  V.  Hundley y  395. 

2.  Same;  when  evidence  relating  to  revocation  inadmissible. — Ou 

the  contest  of  the  probate  of  a  will,  where  one  of  the  grounds 
of  contest  was  that  the  will  had  been  revoked  and  the  pro- 
ponent had  shown  prima  facie  its  due  execution,  declarations 
of  the  testatrix  that  the  instrument  offered  for  proDate  was 
not  her  will,  and  the  fact  that  after  its  execution  she  haa 
sold  or  offered  to  sell  certain  property  disposed  of  by  said 
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will,  or  that  there  had  been  a  change  in  the  testatrix'  church 
relations,  or  that  the  estrangement  between  the  testatrix  and 
the  contestant's  father  had  been  adjusted  before  her  death, 
are  immaterial  and  constitute  no  evidence  of  a  revocation  and, 
therefore,  incompetent  as  evidence. — /&.   3^5. 

3.  Contest  of  toill;  when  general  affirmative   charge   given   a^   to 

grounds  of  contest — Where  the  probate  of  a  will  is  conteBted 
upon  several  grounds,  and  there  is  an  entire  absence  of  evi- 
dence to  support  the  same  by  the  grounds  of  contest,  it  Is 
proper  for  the  court  at  the  request  of  the  proponent  to  give 
the  general  affirmative  charge  in  favor  of  the  proponent  as 
to  the  grounds  which  were  not  supported  by  any  evidence, 
/ft.  395. 

4.  Same;  charge  to  the  jury. — On  the  contest  of  the  probate  of  a 

will,  a  charge  is  erroneous  and  properly  refused  which  in- 
structs the  jury  that  If  they  ''find  from  the  evidence  that  it 
is  as  reasonable  to  infer  that  the  alleged  attesting  witnesses 
to  the  paper  offered  in  evidence  as  t£e  last  will  of  W.,  de- 
ceased, subscribed  their  names  thereto  out  of  ner  presence,  as 
that  any  two  of  them  subscribed  their  names  in  ner  pres- 
emce,  then  they  may  find  in  favor  of  the  contestant." — Ih,  395. 

,5.  Estates;  when  vested  remainder  created  by  will — ^Where  a  tes- 
tator under  his  will  devises  land  to  his  wife  for  life,  which 
is  "after  her  death  to  be  equally  divided  between  my  [his] 
children  which  may  then  be  surviving,*'  the  wife  takes  a  life 
estate  in  the  land  and  each  of  the  children  of  the  testator 
takes  a  vested  remainder  subject  to  be  divested  only  by  the 
survivorship  of  one  or  more  of  such  children  after  the  fall- 
ing in  of  the  life  estate. — Acree  v.  Dabney,  437. 

6.  Same;  same;  when  purchaser  from,  remainderman  acquires  title; 
ejectment. — Whene  a  testator  devisee  his  land  to  his  wife  for 
life,  which  is.  ''after  her  death  to  be  equally  divided  between 
my  [his]  children  which  may  then  be  surviving,"  and  the  litis 
tenant  and  each  of  the  children  of  the  testator  executes  a 
warranty  deed  to  such  land,  the  grantee  in  such  deea  acquires 
a  fee  simple  title  to  said  land,  and  the  death  of  each  of  the 
children  of  the  testator  before  the  death  of  the  life  tenant 
does  not  give  the  heirs  of  the  remaindermen  the  right  to 
maintain  an  action  of  ejectment  against  th^  grantee  in  said 
deed.--/&.  437. 

WITNESSES. 

1.  Evidence;  when  secondary  evidence  of  testimony  of  a:bsent  wit- 

ness admissible. — When  a  witness  has  removed  from  the  State 
permanently  or  for  an  indefinite  time,  his  testimony  on  any 
former  trial  of-  the  defendant  for  the  same  offense  may  be 
given  in  evidence  against  the  defendant  on  any  subsequent 
trial.— Jocobi  v.  State,  1. 

2.  Same;  same;  ca^e  at  bar. — On  a  trial  under  an  indictment  for 

an  assault  with  intent  to  rape,  it  was  shown  that  upon  a 
former  trial  of  the  defendant  for  the  same  offense  there 
was  a  mistrial;  that  the  woman  alleged  to  have  been  as- 
saulted was  present  and  testified  on  the  former  trial:  but 
that  she  was  not  present  at  the  second  trial.  The  return  of 
the  officer  on  the  subpoena  issued  for  the  woman  assaulted 
showed  that  she  could  not  be  found  in  the  county  of  her 
former  residence,  which  was  the  only  residence  there  was 
any  evidence  tending  to  show  she  ever  had  in  the 
State.  It  was  shown  that  she  was  not  married,  and  had  al« 
ways  resided  with  her  mother.  A  brother  of  said  witness 
Vol.  133. 
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testified  that  his  mother's  home,  where  his  sister  lived,  had 
been  broken  up  after  the  first  trial  of  the  defendant,  and 
his  mother  had  moved  to  Georgia,  and  that  his  sister  had 
also  gone  to  Grcorgia,  and  that  a  short  time  before  the  pres- 
ent trial,  he  had  received  a  letter  from  his  sister  which  was 
written  by  her  in  Georgia,  where  she  had  been  after  the 
removal  from  this  State.  Her  brother  further  testified  that 
after  the  former  trial  she  stated  that  she  would  "rather  die 
than  go  back  to  another  trial  and  go  through  the  same  or- 
deal." Held:  That  such  evidence  showed  with  requisite 
clearness  that  saia  witness  was  permanently  or  indefinitely 
absent  from  the  State  at  the  time  of  the  trial,  and  that 
secondary  evidence  of  her  testimony  on  the  former  trial  was 
admissible. — lb.  1. 

3.  Homicide;  wife  not  competent  icitness  for  husband. — On  a  trial 

under  an  indictment  for  murder,  the  wife  of  the  defendant 
is  incompetent  as  a  witness  for  her  husband. — Lide  v.  State, 
43. 

4.  Argument  of  counsel;  failure  to  examine  witness;  error  without 

injury. — In  tne  trial  of  a  criminal .  case,  the  failure  of  the 
defendant  to  introduce  a  witness  subpoenaed  and  present,  in 
support  of  the  testimony  of  another  witness  examined  in  be- 
half of  the  defendant  in  reference  to  a  fact  wholly  immate- 
rial and  irrelevant  to  any  issue  involved  in  the  trial,  is  not 
the  legitimate  subject  of  comment  by  an  attorney  for  the 
prosecution  in  his  argument  to  the  jury;  but  the  refusal  of 
the  court  to  stop  the  State's  counsel  in  commenting  upon 
such  failure  of  t^e  defense  ia  error  without  injury,  and, 
therefore,  will  not,  under  the  statute  (Code,  §  4333),  work 
the  reversal  of  the  judgment  of  conviction. — lb.  43. 

5.  Trial  and  its  incidents;  td-'icn  not  error  for  court  to  adjourn  from 

court  room  to  another  room  in  the  court  house  for  the  pur- 
pose of  examining  vAtness. — It  is  not  error,  nor  a  ground  of 
objection  from  any  point  of  view,  that  during  the  trial  of  a 
criminal  case  the  court,  with  .the  jury,  the  defendant,  ofllcers 
of  the  court  and  attorneys  repaired  from  tne  court  room, 
where  the  trial  was  being  conducted,  to  the  sheriff's  ofllce, 
which  was  in  another  part  of  the  court  house,  for  the  pur- 
pose of  examining  a  witness  for  the  State,  who  was  suffer- 
ing from  rheumatism,  and  who  could  not  be  brought  into 
the  court  room  without  considerable  pain  to  him. — Scott  v. 
State,  112. 

6.  Witness;  can  not  be  impeached  on  immaterial  matter. — If  a  wit- 

ness on  cross-examination  is  interrogated  as  to  matter  wholly 
immaterial  to  any  issue  in  the  case,  the  party  calling  for 
such  evidence  is  concluded  by  the  answer  of  the  witness,  and 
can  not  impeach  the  witness  by  contradicting  such  answer. 
Carter  v.  State,  160. 

7.  Witness;   competent   to  show  interest  as   affecting   credibility. 

The  interest  of  the  witness  in  a  cause  in  which  he  testifies 
may  always  be  shown  as  affecting  the  credibility  of  his  tes- 
timony; and  in  a  prosecution  for  the  sale  of  liquor  to  a  per- 
'  son  of  known  intemperate  habits,  where  the  employer  of  the 
defendant  testifies  to  facts  which  exonerate  the  defendant, 
it  is  competent  for  the  State  to  ask  such  witness  if  there 
was  not  then  pending  against  him  a  prosecution  for  the 
same  offense. — McCormack  v.  State,  202. 

8.  Final  settlement  of  administration;  widow  competent  witness. 

On  the  final  settlement  of  the    administration  of  decedent's 
estate,  the  widow  is  a  competent  witness  to  testify  to  the  fact 
of  her  marriage  wih  decedent. — Nolen  v.  Doss,  270. 
WRITTEN   INSTRUMENTS. 
See  ExEConoN  of  Wbhten  Instbitments. 
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